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CHAPTER  XLI. 

ACTION  TO  RECOVER  POSSESSIO.V  OF  REAL  ESTATE. 

Petition  in  such  action.  8ec.  5781.  In  an  action  for  the  recovery  of 
real  property,  it  shall  be  sufficient  if  the  plaintiff  state  in  his  petition 
that  he  has  a  legal  e.state  therein,  and  is  entitled  to  tbe  possession 
thereof,  describing  the  same  as  required  by  section  5095,  and  that  the 
defendant  unlawfully  keeps  him  out  of  the  possession ;  and  it  shall 
not  be  necessary  tu  state  how  the  plaintiflTs  estate  or  ownership  is 
derived. 

NoU. — This  soction  is  a  subAtitute  for  the  former  action  of  ^eeiment. 

The  old  English  real  ar/ton  was  so  intricate  that  ejectment,  an  action  by  which 
a  dispoAseased  tenant  recovered  his  possession  for  the  term  of  his  lease  against 
the  ejector,  was  made  to  subserve  its  purposes;  but  the  actual  making  of  a  lease, 
putting  the  le!*see  in  possession  by  the  lessor,  and  the  occupant  ejecting  him  by 
retaining  possession,  proved  to  be  too  formal  and  troublesome.  During  the 
protectorate,  Lord  Chief  Justice  Rolle,  by  fictions  of  law,  obviated  these  diffi- 
culties. It  was  assumed  that  the  claimant  of  the  land  in  dispute  had  made  a 
lease  of  the  premises  to  a  fictitious  lessee,  usually  named  John  Doe — the  term 
being  t-tated  for  such  a  number  of  years  as  not  to  expire  during  the  litigation  — 
and  put  the  lessee,  John  Doe,  in  possession,  when  another  fictitious  personage, 
named  commooiy  Richard  Roe,  called  the ''casual  ejector,"  entered  upon  the 
premises  and  ousted  John  Doe  from  the  possession,  to  recover  which,  for  such 
term,  from  Richard  Roe,  John  Doe,  on  the  demise  of  the  claimant,  brought  the 
action.  The  lands  were  not  specifically  described  as  is  required  by  our  Code.  A 
stream  of  water  could  not  be  declared  for,  but  was  described  as  land  covered  by 
water.  Notice  of  the  action  was  served  upon  the  person  found  in  possession  of 
the  land;  and  if  i^  tenant,  he  could  notify  his  landlord,  and  either  could  defend 
as  tenant  in  possession.  But  as  the  plaintifi*  could  never  prove  the  lease  to  John 
Doe,  the  entry,  and  ouster  by  Richard  Roe,  the  tenant  in  possession,  to  be  let  in 
to  defend,  was  obliged  to  enter  into  the  " eonaent  rule"  by  which  he  admitted 
such  ficititious  lease,  entry,  and  ouster,  which  left  for  trial  only  the  question  who 
was  entitled  to  the  possession.  The  legal  title,  as  contradistinguished  from  the 
equitabU  title,  drew  to  itself  the  legal  right  to  possession,  and  hence  the  Ugal 
title,  and  the  legal  title  only,  could  be  tried  in  such  action.  The  plaintiflT,  as 
now,  had  to  recover  upon  the  strength  of  his  own  title,  not  on  the  weakness  of 
the  titl9  of  the  defendant.  Outstanding  legal  title  in  a  third  person  was  a  good 
defense. 

After  recovery  of  possession  by  judgment  in  ejectment,  the  real  or  nominal 
plaintiff  could  sue  the  real  defendant  in  trespass  to  recover  mesne  profits,  and 
for  waste,  which  were,  by  our  statute  of  limitations,  recoverable  for  four  years 
prior  to  the  bringing  of  the  action. 
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Under  the  Code  (section  5019,  cl.  6),  damages  for  withholding  the  possession, 
and  for  rents  and  profits,  may  be  joined  with  the  action  to  recover  ilie  possession 
of  real  estate.  But,  as  this  inquiry  is  usually  lengthy,  it  will  be  found  expedient 
in  practice,  to  postpone,  by  consent  of  the  parties,  to  be  noted  on  the  journal, 
the  trial  of  such  count  in  the  petition  until  after'the  right  to  recover  the  posses- 
sion is  determined;  for  if  the  plaintiff  can  not  recover,  the  inquiry  as  to  mesne 
profits  will  be  needless. 

(a)  In  an  action  to  recover  possession  of  a  "  strip  of  land  seven  feet 
wide  on  the  east  and  west  ends,  by  fifteen  rods  long  on  the  north  and 
south  sides,"  in  the  south-east  corner  of  a  specified  lot,  the  jury  re- 
turned a  verdict  for  the  plaintiff ."  for  the  strip  of  land  to  be  two  feet 
in  width,  extending  fifteen  rods  in  length."  This  verdict  was  held  void 
for  uncertainty.  The  two  feet  of  the  seven  feet  claimed  could  not  be 
identified.  Kyser  v.  Cannon,  29  O.  S.  359.  (The  premises  must  be 
described  in  the  petition  so  that  they  can  be  identified  and  located.) 

!Z^  answer  in  such  case.  Sec.  5782.  (Sup.,  p.  358.)  It  shall  be  suf- 
ficient, in  such  action,  if  the  defendant  in  his  answer  deny  generally  the 
title  alleged  in  the  petition,  or  that  he  withholds  the  possession ;  but  if 
he  deny  the  title  of  the  plaintiff,  possession  by  the  defendant  shall  be 
taken  as  admitted,  and  when  he  does  not  defend  for  the  whole  premises, 
the  answer  shall  describe  the  particular  part  for  which  defense  is  made, 
*  and  the  defendant  may  further  set  forth  in  his  answer  such  other  and 
further  grounds  of  defense,  counterclaim  and  set-off,  as  he  has  or  might 
have  in  any  other  form  (cause)  of  action,  whether  they  are  such  as 
have  heretofore  been  denominated  legal  or  equitable  or  both.  CThe 
part  from  the  '-^  to  tlie  end  of  the  section  was  added  by  the^aet  of  March  21, 
1883 ;  80  v.  66.  Decisions  of  the  Supreme  Court  had  already  given 
the  same  rights,  conferred  by  other  sections  of  the  Code.) 

(a)  Where  a  petition  was  filed  under  section  5781,  to  recover  real 
property,  and  the  answer  denied  the  title  alleged  in  the  petition,  other 
defenses  in  the  answer  setting  up  title,  in  the  defendant  were  held  not 
material,  as  the  questions  thus  sought  to  be  presented  properly  arose 
on  the  trial  under  the  general  denial  of  tide  in  the  plaintiff.  Klxodes  v. 
Gunn,  35  O.  S.  387.  (The  title  could  not  be  in  both  plaintiff  and  de- 
fendant at  the  same  time,  and  if  in  the  defendant  or  a  third  person, 
proof  of  this  would  be  proof  of  the  denial  that  it.  was  in  the  plaintiff.) 

In  an  action  under  sections  5781,  5782,  for  the  recovery  of  real  es- 
tate, where  the  legal  title  is  in  the  plaintiff,  a  defense,  grounded  on  an 
equitable  title  and  right  of  possession  under  it  in  the  defendant,  must 
be  pleaded.     Powers  v.  Armstrong,  36  O.  S.  357. 

In  such  case,  where  the  answer  contains  a  general  denial  of   the 
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plaintifTs  title  merely,  it  is  error  to  admit  testimony  of  such  equitable 
estate  in  the  defeodout,  and  to  charge  the  jury  that  such  equitable  es- 
tate, if  duly  proved,  constitutes  a  defense  to  such  action.  lb.  The 
geiiural  rule  is  that  a  defendant  is  bound  to  set  up  every  uefense,  legal 
«»r  equitable,  or  both,  which  he  may  have  to  the  action,  and  he  waives 
tho:$c  not  pleaded ;  but  where  the  facts  claimed  to  afford  a  defense  are 
sufficient  to  constitute  a  counterclaim,  there  is  an  exception  to  such 
genenil  rule.  WUle  v.  Lochvood,  39  O.  S.  141.  (Where  such  facts 
constitute  a  distinct  cause  of  action  in  favor  of  the  defendant  and 
against  the  plaintiff  in  relation  to  such  real  estate,  it  is  not  obligatory 
to  plead  the  same  in  such  action.  A  separate  action  may  be  brought 
against  the  plaintiff  thereon.  In  such  action,  if  a  recovery  be  had, 
the  oidy  question  will  be  one  of  costs.     §  5073.) 

A  defendant  relying  solely  on  his  legal  title,  in  an  action  to  recover 
the  |M»ssession  of  real  property,  and  failing,  is  not  estopped  to  maintain 
an  action  to  correct  mistakes  in  the  deeds  under  which  the  parties  to 
such  action  respectively  claimed.  He  has  his  election  to  rely  on  such 
equitable  estate  as  a  defense  or  counterclaim,  or  he  may  maintain  an 
action  thereon.     lb. 

Where  the  defendant  relies  on  the  statute  of  limitations,  it  is  not 
necessary  to  plead  it  in  an  answer  under  this  section.  WitUermiUe  v. 
Moixtgomery,  11  O.  S.  442,  444;  Ky»cr  v.  Canmn,  29  O.  S.  359; 
Kluxiet  V.  Gunn,  35  O.  S.  387.  (The  reason  is  that  adverse  possession 
for  the  period  fixed  by  the  statute  of  limitations  in  the  defendant,  or 
those  under  whom  he  derived  possession,  gives  him  a  valid  title  by  dis- 
seizin, classed  as  title  by  purchase,  and  is  as  available  to  him  for  all 
purposes  as  if  he  had  derived  his  title  by  deed  from  the  rightful  and 
legal  owner.  No  legislation  by  extension  of  the  period  of  limitation 
of  time  f  >r  bringing  a  possessory  action,  can  divest  the  title  so  vested. 
CampbeU  v.  HoU,  115  U.  S.  622.) 

Illegality  of  consideration  is  no  defense  in  an  action  of  ejectment 
upon  a  mortgage.  Ihupul  v.  Roll,  7  O.  (2  pt.)  70 ;  WiUiavM  v.  En- 
glebredU,  37  O.  S.  383.  (The  reason  is  that  the  transaction  is  exeeided 
by  the  legal  title  being  completely  vested  in  the  mortgagee  by  the 
mortgage  deed,  in  which  case  the  defendant  is  entitled  to  no  relief. 
While  a  contract  is  exeetdory,  such  defense  may  be  set  up  to  defeat  re- 
covery by  the  plaintiff  by  the  law.     Gebhardl  v.  Goudy^  1  O.  S.  262.) 

(Whetiier  this  rule  is  changed  by  the  addition  to  section  6782 — 
act  of  1883 — remains  to  be  decided  by  the  Supreme  Court.) 

Note. — Ettopprls  in  pais.  Under  the  former  system  of  pleading  and  practice, 
almost  every  thing  that  went  to  establish  that,  at  the  time  of  bringing  the  suit* 
the  plaintifl  bad  no  subsisting  right  of  action,  could  be  given  in  evidence  by  tb* 
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defendant  under  the  general  issue.  Hence,  matter  amounting  to  an  estoppel  in 
pais  could  be  given  in  evidence  without  being  pleaded.  Estoppel  in  pais  arose 
from  such  acts,  conduct,  or  declarations  of  the  plaintiff  with  and  to  the  defend- 
ant, in  relation  to  the  matter  claimed  by  the  plaintiff,  and  which  were  relied  on 
by  the  defendant,  as  would  make  it  fraudulent  toward  the  defendant,  could 
plaintiff  enforce  his  rights,  which  otherwise  he  would  have.  Under  the  Code, 
such  matters,  being  special  facts  constituting  a  defense,  must  be  pleaded,  and 
as  section  5782  is  now  framed,  must  be  pleaded,  as  in  ordinary  civil  actions,  in 
an  action  brought  under  section  5781,  though  such  matter  of  estoppel  in  pais 
amount  merely  to  a  defense,  and  entitles  the  party  to  no  affirmative  relief. 

Petition  by  tenant  in  common  against  co-tenayit  Sec.  5783.  In  an  ac- 
tion by  a  tenant  in  common  of  real  property  against  a  co-tenant,  the 
plaintiff  must  state,  in  addition  to  what  is  required  in  section  5781, 
that  the  defendant  either  denied  the  plaintiff" 's  right,  or  did  some  act 
amounting  to  such  denial. 

Note. — The  reason  is  that  the  possession  of  one  tenant  in  common  is  the  pos- 
session of  ail,  unless  the  tenant  in  occupancy  assumes  to  hold  possession  in  his 
own  right  to  the  exclusion  of,  and  adversely  to,  his  co-tenant. 

The  recovery  when  right  terminates  during  the  action.  Sec.  5784.  In 
an  action  for  the  recovery  of  real  property,  when  the  plaintiff"  shows  a 
right  to  recover  at  the  time  the  action  was  commenced,  but  his  right 
has  terminated  during  the  pendency  of  the  action,  the  verdict  and 
judgment  must  be  according  to  the  fact,  and  the  plaintiff"  may  recover 
for  withholding  the  property. 

Note. — It  was  otherwise  in  the  action  of  ejectment.  If  the  term  of  the  al^ 
leged  demise  or  lease  to  the  nominal  plaintiff,  John  Doe,  expired  during  the 
pendency  of  the  action,  nothing  was  left  to  base  a  recovery  upon. 

Defendant  may  have  benefit  of  occupying-claimant  law.  Sec.  5785.  Par- 
ties in  an  action  for  the  recovery  of  real  property  may  avail  them- 
selves, if  entitled  thereto,  of  the  benefit  of  the  statutes  for  the  relief  of 
occupying  claimants  of  land. 

Petition  in  Action  to  Recover  Possession  of  Real  Estate. 

[Form  474.    §  5781.] 

Court  of  Common  Pleas  of County,  Ohio. 

A.  B.,  Plaintiff;    ] 
No.  — .]  vs.  V  Petition. 

C.  D  ,  Defendant.  J 

For  a  cause  of  action  [(/"  there  be  more  than  one  tract,  say,  "  first  cause,"  etc.] 
against  the  defendant,  C.  D.,  the  plaintiff,  A.  B.,  says,  that  he  has  a  legal 
estate  in,  and  is  entitled  to  the  possession  of,  the  following  described 
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lands,  tenements,  and  hereditaments,  with  the  appurtenances,  situate  in 

the  said  county  of ,  and  State  of  Ohio,  and  bounded  and  described  as 

follows,  to  wit:  [^here  cUicribe  the  property  with  such  certainty  as  will  enable  an 
ofirer  holding  a  writ  to  identify  it];  and  that  the  said  defendant  unlawfully 
keeps  the  plaintiff  out  of  the  possession  of  said  real  estate,  and  has  so  un- 
lawfully kept  him  out  of  such  possession  continuously  since  on  or  about 

the  day  of ,  a.  d.  18 — ,  to  the  damage  of  the  plaintiff  of 

dollars. 

2.  And  for  a  second  cause  of  action  against  the  defendant,  the 
plaintiff  here  adopts  all  and  singular  the  statements  contained  in  his  first 
cause  of  action  herein,  and  makes  them  part  hereof  as  if  the  same  were 
here  again  stated  as  matter  of  inducement,  and  says  that,  from  about  the 

day  of ,  A.  n.  18 — ,  the  said  defendant  has  taken,  received,  and 

enjoyed  all  the  rents  and  profits  of  said  premises  hereinbefore  described, 
continuously  until  the  bringing  of  thi:i  action,  and  still  is  so  enjoying  the 
same,  which  were  and  are  of  great  value,  to  wit,  of  the  value  of dol- 
lars per  annum;  and  also  that  the  defendant  has  committed  great  injury 
and  waste  upon  said  premises,  as  follows,  to  wit:  [here  state  the  acts  and  na- 
ture, and  extent  of  such  waste,  if  any  be  claimed],  to  the  damage  and  injury 
of  said  premises  of dollars. 

Wherefore  the  plaintiff  asks  for  a  judgment  for  *he  possession  of  said 

premises  against  the  defendant ;  and  for dollars,  his  said  damages, 

and  for  the  value  of  said  rents  and  profits  of  said  real  estate ;  for  his  costs, 
etc.  ,  Attorney  for  Plaintiff. 

VerificatioD  and  precipe  for  summons,  which  needs  no  indorsemeat. 
Service  by  publication  may  be  made  as  in  other  authorized  cases. 

Answek. 

[Porm  475.    g  5782;  Sup.,  p.  358.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    | 
No.  — .1  M.  V  Answer. 

C.  D.,  Defendant.  ) 

For  answer  [or,  a  first  answer]  to  the  petition  herein,  the  defendant 
says  that  he  admits  that  he  is  in  possession  of  the  premises  described  in 
the  petitioif  [or,  of  the  following  parts  and  parcel  of  the  lands  described 
in  the  petitTon,  but  denies  that  he  is  in  possession  of  any  part  of  the  resi- 
due thereof — describe  such  portion];  but  he  denies  the  title  alleged  in  the 
petition  of  the  plaintiff  to  any  part  of  said  real  estate  in  the  possession  of 
this  defendant. 

2.  And  for  a  second  defense,  as  a  bar  to  the  plaintiff's  right  to  maintain 
this  action,  the  defendant  says  that  A.  8.,  the  grantor  of  the  defendant, 
under  whom  the  defendant  claims,  and  from  whom  he  derives  his  pos.<>e»- 
ftioo  of  said  premises,  was.  at  one  time,  the  owner  in  fee-simple  of  the 
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whole  of  the  quarter  section   iKiiuc^d,  and  on  the day  of -,  a.  d. 

18 — ,  sold  to  J.  L.  S.  eighty  acres  oif  of  the  west  side  of  the  said  quarter 
section,  which  said  A.  S.  and  J.  L.  S.  then  proceeded  to  lay  off,  and  to  as- 
tablish  the  line  between  their  respective  possessions,  which  they  did  by 
a  line  running  north  and  south  through  the  said  quarter  section,  on  the 
west  line  of  the  premises  now  in  dispute;  that  on  the  same  day,  A,  S. 
conveyed  to  J.  L.  S.  the  said  eighty  acres  sold  to  him,  by  deed  in  fee-sim- 
ple, they  both  meaning  and  intending  by  the  said  deed  to  grant  on  the 
one  part,  and  to  take  and  hold  on  the  other,  the  eighty  acres  of  the  quar- 
ter west  of  the  line  they  had  agreed  upon  and  established,  and  afterward, 
on  the day  of ,  a.  d.  18 — ,  one  D.  R.,  being  desirous  of  purchas- 
ing said  J.  L.  S.'s  interest  in  the  said  quarter  section,  applied  to  said  J.  L. 
b.  and  A.  S.  for  information  in  regard  to  the  quantity  of  land  owned  by 
said  J.  L.  S.,  and  was  informed  by  them  both  that  J.  L.  S.  owned  the  west 
eighty  acres  of  said  quarter  section,  and  they  also  pointed  out  to  R.  the 
east  line  of  said  eighty  acre  tract,  which  was  the  line  agreed  upon  and 
established  by  said  A.  S.  and  J.  L.  S.  as  the  boundary  line  between  their 
respective  positions  of  said  quarter  section ;  that  said  R.  proposed  to  de- 
scribe the  land  in  the  deed  as  the  west  half  of  said  quarter  section,  to 
which  they  both  objected,  if  such  description  would  include  more  than 
the  eighty  acre  tract  supposed  to  be  contained  within  the  agreed  line; 
that  the  S.'s  and  R.  surveyed  the  eighty  acre  tract,  and  found  that  the 
east  boundary  line,  so  agreed  upon  and  established  by  A.  S.  and  T.  L.  S., 
was  substantially  correct,  and  R.  staked  the  line,  after  which,  and  on  the 
same  day  J.  L.  S.  conveyed  the  said  eighty  acre  tract  to  said  R.  by  a  deed 
in  fee-simple,  in  which  the  land  sold  was  described  as  the  west  half  of  the 
quarter  "containing  eighty  acres;  "  that  R.  afterward  built  a  fence  on  the 
line  he  had  so  staked,  extending  through  the  quarter  section,  as  and  for 
the  line  fence  between  his  tract  and  that  of  said  A.  S.;  that  at  the  time 
R.  built  the  said  line  fence  he  was  fully  advised  of  all  his  rights,  and  at 
the  time  of  the  purchase  knew  that  the  west  half  of  the  said  quarter  sec- 
tion included  more  than  eighty  acres,  and  went  east  of  the  agreed  line; 
that  during  the  time  said  J.  L.  S.  and  D.  R.  were  the  owners,  and  in  pos- 
session of  the  eighty  acre  tract,  A.  S.  was  in  the  undisturbed  possession  of 
the  disputed  premises,  and,  with  the  knowledge  of  said  J.  L.  S.  and  D.  R., 
cleared  and  inclosed  them,  and  made  lasting  and  valuable  improvements 
thereon,  and  he,  and  his  grantee,  this  defendant,  so  continued  in  posses- 
sion thereof  until  the  commencement  of  this  action  by  M.  R.,  who  de- 
rives [her]  title  from  P.  M.,  a  purchaser  at  judicial  sale  of  the  lands,  as 
part  of  the  estate  of  said  D.  R.,  deceased,  and  claims  that  by  reason  of  the 
premises  the  plaintiff  is  estopped  from  claiming  title  to  or  possession  of 
said  premises. 

Wherefore  the  defendant  asks  for  judgment  against  the  plaintiff  for 
costs,  etc.  ,  Attorney  for  Defendant. 

[  Veri/ication.2 
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Note. — The  foregoing  answer,  No.  2,  U  substantially  the  answer  preparud  by 
the  author  in  Richmond  t.  Bobo,  25  O.  S.  116.  Tbe  quarter  section  contained 
one  hundred  and  8«zty-»ix  acres  instead  of  one  hundred  and  sixty.  The  south 
endof  the  strip  bnd  nev<'.-  been  ir>rl<>»od.  and  whs  in  wikhIs.  Theajjreed  line  had 
been  acquiesced  in  (or  morn  than  tweniy-<>ne  year-*  prior  to  l)rin^in^  the  action, 
but  there  wa.<«  nu  such  ndrer>e  p(t«iftes<<ion  a*  witull  (;iv(>  iho  defendant  title  by 
disseizin.  The  line  was  capable  of  bfinc  liH-attM  with  ot-riainty.  The  majority 
of  tbe  Supreme  Court  held  that  the  Hn«W(>r  ptated  a  valid  defense,  and  the  law 
of  the  <»8e  was  afBrmed  in  Smith  v.  McKay,  80  O.  S.  417. 

Tbe  criticism  of  such  defense  has  been  that  it  is  called  an  estoppel  in  pais  by 
the  courts  which  hold  that  acquiescence  in  an  agreed  boundary,  capable  uf  be» 
ing  accurately  located,  ta  well  as  if  uncertain,  fur  a  period  equal  to  that  pre- 
scribed by  tbe  statute  of  limilations,  establishe}  such  agreed  boundary.  This 
rule  does  not  apply  to  tracts  or  parcels  of  land.  McAfferty  v.  Conuver,  7  O. 
S.  99. 

In  a  letter  to  the  author,  Judge  Bigelow,  author  of  the  excellent  treatise  on 
Estoppel,  claimed  that  such  defense  lacked  essential  elements  of  an  estoppel,  as 
the  boundary  may  have  been  agreed  to  by  mutual  mistake ;  but  bu  said  it 
seemed  to  be  a  rule  of  law  established  in  many  states,  as  firmly  as  estoppel  in 
pais  itself,  though  not  the  law  in  Massachusetts,  and  be  communicated  his  in- 
tention to  give  the  decisions  in  the  states  adopting  the  rule,  in  tbe  third  edition 
of  his  work,  which  he  has  done,  with  a  citation  of  the  authorities.  Bigelow  on 
Estoppel,  3  ed.,  pp.  524-5,  and  notes  5  and  1,  2,  8,  p.  525-6. 

The  rule,  as  settled  by  liobo  v.  Richmond,  is  essential  to  tbe  quieting  of  land 
boundary  disputes  in  tbe  newer  states. 

Of  course,  all  mere  defenses,  where  no  equitable  relief  is  prayed  for  in  the 
answer,  are  to  be  tried  by  jury,  unless  a  jury  is  waived. 

Where  the  answer,  by  counterclaim  or  cross- petition,  sets  up  an  equitable  de- 
fense, and  makes  a  case  entitling  the  defendant  to  equitable  relief,  the  trial  will 
be  as  stated  in  note  to  section  5226.  Massie  v.  Stradford,  17  O.  S.  596,  and  cases 
there  cited. 

Defenses  stating  new  matter  constituting  a  defense,  as  by  way  of  confession 
and  avoidance  or  a  counterclaim,  mu»t  be  replied  to,  or  they  will  be  taken  as 
admitted. 

Answer  Denying  Possession. 

[Form  476.     g  5782.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    | 
No.  — .]  vs. .  >  Answer. 

C.  D.,  Defendant.  ] 

For  answer  to  the  petition,  the  defendant  denies  that  he  withholds  the 
possession  uf  said  premises  in  the  petition  described  from  the  plaintiff,  or 
any  part  thereof. 

Wherefore  he  asks  for  a  judgment  against  the  plaintiff  that  he  go 
hence  without  day,  and  that  he  recover  his  costs,  etc. 

,  Attorney  for  Defendant 
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Note. — If  the  defendant  is  not  in  possession,  he  may  set  up  by  answer  and 
cross-petition,  any  equitable  right  or  interest  he  may  have  in  such  real  estate  as 
against  the  plaintiff,  and,  if  necessary,  make  a  new  party,  or  parties,  who  must 
be  summoned  a§  in  the  commencement  of  an  action.  The  proper  prayer  for 
relief  must  be  added  to  such  cross-petition.  The  cross-petition,  except  as  to  the 
style  of  the  pleading,  will  be  the  same  as  a  petition  upon  such  cause  of  action. 

Judgment  for  Plaintiff  by  Default. 

[Form  477.] 

A.  B.  ] 

No.  — .]  vs.  \  Judgment  by  Default  against  Defendant. 

C.  D.  ] 

This  day  came  the  said  A.  B.,  by  his  attorney,  E.  F. ;  and  the  said  C.  D., 
though  solemnly  called,  came  not,  but  made  default.  Therefore,  it  is  con- 
sidered that  the  said  A.  B.  recover  against  the  said  C.  D.  the  possession  of 
the  tenements  in  the  petition  described,  with  the  appurtenances,  together 

with  his  costs  in  this  behalf  expended,  taxed   at  dollars.*     And  a 

possessory  execution  is  hereby  awarded  to  said  A.  B.  to  put  him  in  posses- 
sion of  said  premises  as  against  the  said  C.  D.,  or  any  person  who  has 
come  in  under  him  pending  'this  action. 

Note. — The  commencement  of  the  action  and  service  of  the  summons  on  the 
defendant  is  a  lis  pendens,  and  no  person  can  thereafter  acquire  rights  in  the 
land  prejudicial  to  the  plaintiff. 

Verdict  for  the  Plaintiff. 

[Form  478.] 
A.  B.  ] 

No.   r-.]  VS.  y 

C.  D.  I 

We,  the  jury,  upon  the  issues  joined  between  the  parties,  do  find  that 
said  C.  D.  is  guilty  in  manner  and  form,  as  charged  in  the  petition,  as  to 
all  the  lands  therein  described  [^or,  if  the  finding  is  for  part  only  of  the  lands, 
say :  as  to  the  following  lands  described  in  the  petition :  {here  describe  such 
part  in  such  manner  as  that  it  can  be  identified  and  located),  and  not  guilty  as  to 

the  residue  of  said  lands],  and  assess  the  plaintiff's  damages  at . 

,  Foreman. 

\^If  rents  and  profits  are  included,  the  amount  will  be  added.'] 

Judgment  for  Plaintiff  Upon  Verdict. 

[Form  479.] 
A.  B.  ] 

No.  — .]  vs.  \  Judgment  for  Plaintiff. 

C.  D.  j 

This  day  came  the  parties,  by  their  attorneys,  and  thereupon  came  a 
Jury,  to  wit:  E.  F.  [etc.],  who,  beir.g  impaneled  and  sworn  the  truth  to 
speak  upon  the  issue  joined  between  the  parties,  upon  their  oaths  do  say 
that  the  said  C.  D.  is  guilty  of  unlawfully  keeping  the  said  A.  B.  out  of 
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the  possession  of  the  tenements,  with  the  appurtenances  described  in  the 
petition  [or,  the  following  premises,  part  of  said  tenements  described  in 
the  petition  {here  deteribe  them),  and  not  guilty  as  to  the  residue  of  said 
premises]  laid  to  his  charge,  in  manner  and  form  as  the  said  A.  B.  hath 
complained  against  him,  and  they  assess  the  damage  of  the  said  A.  D.,  bj 
reason  thereof,  to  one  cent  [t/*  renU  and  profits  are  included,  the  amount  will 

bt'  stated  us  found  by  the  veniiet]  and  dollars,  the  value  of  the  rents  and 

profits  uf  said  premises  during  such  withholding  of  tlie  possession  from 
•aid  A  B.  by  said  C.  D.  Therefore  it  is  considered  that  the  said  A.  B. 
recover  judgment  against  the  said  C.  D.  of  possession  of  the  said  tene- 
ments, with  the  appurtenances,  found  by  said  verdict  to  be  so  wrongfully  in 
the  possession  of  said  C.  D.  [but  not  the  residue  of  said  premises  described 
in  the  petition,  as  to  which  it  is  adjudged  said  C.  D.  go  hence  without  day], 

and  also  the  sum  of dollars,  his  said  damages  by  the  jurors  aforesaid 

assessed,  together  with  his  costs  herein  expended,  taxed  to dollars. 

Note. — Judgments  in  ejectment  were  not  final.  One  suit  after  another  cuuld 
be  brought,  but  after  two  or  more  judgments  fur  the  defendant,  the  bringing  of 
further  suits  in  ejectment  could  be  enjoined  on  the  ground  of  being  vexatious. 
Under  the  Code,  judgments  for  the  recovery  of  real  estate  are  conclusive,  unlets 
reversed  on  error. 

Judgment  on  Verdict  for  Defendant 

[Form  480.] 

A.  B.  I 

No.  — .]  vs.  y  Judgment  for  Defendant. 

C  D.  j 
This  day  came  the  parties,  by  their  attorneys,  and  thereupon  came  a 
jury,  to  wit:  E.  P.  [«/c.],  who,  being  impaneled  and  sworn  the  truth  to 
speak  upon  the  issue  joined  between  the  parties,  upon  their  oaths  do  say 
thai  the  said  C.  D.  is  not  guilty  in  manner  and  form  as  the  said  .\.  B.  in 
his  said  petition  hath  complained  against  him.  Therefore,  it  is  consid- 
ered that  the  said  C.  D.  go  hence  without  day,  and  recover  of  the  said  A. 
B.  his  oosts  herein  expende<l,  taxed  to dollars. 

PoMOBnoRY  Execution  for  the  Plaintiff — Writ  of  PnwimnnTT. 
OR  Habkrb  Faciah  Possessionem. 

[Form  481.] 

The  Bute  pf  Ohio, County,  r» 

To  the  Sheriff  of  said County,  Qreetins: 

Whereas,  .\.  B  ,  on  the day  of .  a.  d,  lb — ,  in  our  ('ourt  of  Com- 
mon Pleas,  within  and  for  the  county  of  ,  by  the  judgment  of  the 

same  court,  recovered  against  C  I),  a  judgment  for  the  possession  of  the 
following  described  tenements,  with  the  appurtenances  [Arre  describe  the 

samt  as  in  ths  judgmeit  or  record^,  together  with dollars  damages,  and 

dollars  costs.     Therefore,  we  command  you.  thai  without  delay,  you 

cause  the  said  A.  B.  to  have  possession  of  said  premises,  with  the  appur* 
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tenances,  from  said  C.  D.,  or  any  person  who  has  come  in  under  him  pend- 
ing this  suit;  and  in  what  manner  you  shall  have  executed  our  command 
in  this  behalf  make  appear  to  our  said  Court  of  Common  Pleas  on  or  be- 
fore the  day  of ,  a.  d.   IS —  [^sixty  days  after  the  date  of  the  writ']. 

We  also  command  you,  that  of  the  goods  and  chattels,  and  for  want 
thereof,  then  of  the  lands  and  tenements  of  the  said  C.  D.,  in  your  baili- 
wick, you  cause  to  be  made  the  sum  of dollars,  damages,  and 

dollars,  costs  of  suit,  with  interest  from  the  day  of ,  a.  d.  18 — , 

which  the  said  A.  B.,  on  the  day  and  year  first  aforesaid,  and  by  the  judg- 
ment of  the  same  court,  recovered  against  the  said  C.  D.,  whereof  the  said 
C.  D.  is  also  convicted,  as  appears  to  us  of  record,  and  have  you  the  said 

moneys  before  our  said  Court  of  Common  Pleas  on  the  day  of , 

A.  D.  18 —  [the  return  day],  to  render,  etc. ;  and  have  you  then  there  this  writ. 

Witness  :    ,  clerk  of  our  said  Court  of  Common  Pleas  at ,  this 

this day  of ,  a.  d.  18 — .  ,  Clerk. 

[seal.]  By ,  Deputy. 

Note. — The  plaintiflF  usually  points  out  the  premises,  and  the  sheriff  delivers, 
or  puts  him  in,  possession.  He  may,  if  necessary,  call  the  posse  eomitatus  to  aid 
him.  They  are  guided  by  the  verdict  in  locating  the  premises;  and  in  taking 
possession  of  the  proper  premises  act  at  their  peril.  The  sheriff  has  the  right 
to  break  open  doors,  to  execute  the  writ.  If  the  property  be  a  house  the  goods 
should  be  removed.  If  possession  of  more  or  other  land  be  given  than  that  in- 
cluded in  the  verdict  and  judgment,  the  court  will  order  restitution  of  what  was 
not  so  included. 

Execution  in  favor  of  defendant  will  be  the  ordinary  execution  for 

costs. 

OCCUPYING   CLAIMANTS. 

In  what  cases  occupying  claimants  to  have  pay  for  improvements.  Sec. 
5786.  A  person  in  the  quiet  possession  of  lauds  or  tenements,  and 
claiming  to  own  the  same,  who  has  obtained  title  to  and  is  in  possession 
of  the  same  without  fraud  or  collusion  on  his  part,  shall  not  be  evicted 
or  turned  out  of  possession  by  any  person  who  sets  up  and  proves  an 
adverse  and  better  title,  until  the  occupying  claimant,  or  his  heirs,  are 
fully  paid  the  value  of  all  lasting  and  valuable  improvements  made  on 
the  laud  by  him,  or  by  the  person  under  whom  he  holds,  previous  to 
receiving  actual  notice  by  the  commencement  of  suit  on  such  adverse 
claim,  whereby  such  eviction  may  be  effected,  unless  such  occupying 
claimant  refuse  to  pay  to  the  person  so  setting  up  and  proving  an  ad- 
verse and  better  title  the  value  of  the  land,  witlwut  improvements  luade 
thereon  as  aforesaid,  upon  demand  of  the  successful  claimant,  or  his 
heirs,  as  hereinafter  provided,  when — 

1.  Siicli  occupying  claimant  holds  a  plain  and  connected  title,  in  law 
or  equity,  derived  from  the  records  of  the  public  office ;  or, 
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2.  Holds  the  same  by  deed,  devise,  descent,  i*ontract,  IxJiid,  «»r 
agreemeDt,  frum  aud  under  a  person  claiming  title  as  aforesaid,  de- 
rived from  the  records  of  a  public  office,  or  by  deed  duly  aiithenti- 
cated  and  reconled  ;  or, 

3.  Under  sale  on  execution,  against  a  person  claiming  title  as  afore- 
said, derived  from  the  records  of  a  public  cffice,  or  by  deed  duly  au- 
thenticated and  recorde*! ;  or, 

4.  Under  a  sale  for  taxes  authorized  by  tha  laws  of  this  state,  or 
the  laws  of  the  territory  north-west  of  the  river  Ohio ;  or, 

5.  Under  a  sale  aud  conveyance  made  by  executors,  administrators, 
or  guardians,  «>r  by  any  other  person  or  persons,  in  pursuance  of  an 
order  of  court,  or  decree  in  chancery,  where  lands  are  or  have  been 
directed  to  l)e  sold. 

(a)  The  office  of  township  trustees,  in  which  the  leases  of  school 
lauds  made  by  them  are  recorded,  is,  as  to  such  lessees,  a  public  office 
within  this  section.     Hart  v.  Johnmn,  6  O.  538. 

The  wonls  "  by  (Ked  duly  authenticated  and  recorded"  mean  a 
deed  to  a  person  under  whom  the  occupant  claims,  and  not  a  deed  to 
the  occupant  himself,  overruling  Gilick  v.  Gregg,  19  O.  57  ;  but  it 
must  be  a  deed  apparently  conveying  an  estate  which  will  justify  him 
in  making  improvements;  therefore,  a  tenant  for  life,  obtaining  his 
title  and  {Xissession  with  knowledge  of  the  quantity  of  his  estate,  is 
not  entitled  to  the  beneBt  of  the  statute.  Beardsley  v.  Chapman,  1  O. 
S.  118. 

A  purchaser  of  real  estate  at  an  administrator's  sale,  if  evicted  by 
the  heir,  is  entitled  to  the  benefit  of  the  statute.  Longworth  v.  Wolf- 
inginn,  6  O.  9.  And  so  is  a  purchastr  ujxin  a  sale  under  execution. 
Sellen  v.  Corvnn,  5  O.  398.  But  a  purchaser  from  a  judgment 
debtor  of  land  actually  levied  upon  by  execution  is  not* so  entitled. 
Viticent  v.  Goddard,  7  O.  (2  pt.)  188. 

A  person  entering  upon  land,  under  color  of  title,  paying  taxes  antl 
making  improvements  as  owner,  being  ejected  at  law,  can  not  sustain 
a  bill  in  equity  for  compensation  and  reimbursement  ac^ainst  the  right- 
ful ownec  Wiiithrop  v.  Huntington,  8  O.  327.  (Such  party  was  a 
mere  volunteer,  and  not  entitled  to  relief  in  equity.  He  had  a  com- 
plete remedy  also  under  the  occupying-claimant  law.) 

But  where  the  rightful  owner  asked  to  have  his  title  quieted  against 
claimants  under  a  sale  similar  to  that  in  WinUmyp  v.  Huntington,  the 
court  required  him  to  reimburee  the  defendant  for  taxe^i  paid  on  the 
land.  Noicler  v.  Coit,  1  O.  519.  (This  upon  the  principle  that  he 
who  asks  equity  can  be  required  to  do  equity.) 

The  provisions  of  this  statute  do  not  extend  to  the  case  of  valuablo 
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iraprovements  made  by  a  tenant  in  common  under  a  will  by  which, 
in  the  event  of  his  dying  without  issue,  the  survivor  took  ihe  estate;. 
Tayl&r  v.  Foster,  22  O.  S.  255. 

A  tenant  in  common,  in  possession  of  the  entire  land,  was  subjected 
to  a  statutory,  not  an  equitable  partition,  by  a  co-tenant,  which  parti- 
tion he  sought  to  enjoin,  and  an  injunction  was  denied,  but  a  court 
of  chancery  was  held  authorized  to  enforce  the  principles  of  the  occu- 
pying claimant  law.     Penrod  v.  Banner,  19  O.  218. 

(If  one  tenant  in  common  is  actually  put  out  or  kept  out  of  posses- 
sion by  another,  he  may  have  ejectment  to  recover  possession  of  his 
interest;  otherwise  not,  as  the  possession  of  one  tenant  in  common  is 
the  possession  of  all.     lb.) 

An  occupying  claimant  will  not  be  presumed  to  know  any  defects  or 
recitals  that  appear  in  deeds  prior  to  the  deed  of  his  grantor;  and  if 
a  recital  in  that  or  his  own  deed  shows  that  the  premises  once  be- 
longed to  a  third  person,  it  will  not  defeat  the  occupant's  claim  to  the 
benefit  of  this  statute.     Beardsley  v.  Chapman,  1  O.  S.  118. 

The  mere  fact  that  the  occupant  had  notice  of  the  claim  which  is 
successfully  asserted  is  not  conclusive  evidence  of  fraud  and  collusion  on 
the  part  of  such  purchaser,  but  he  may  show,  notwithstanding  such 
notice,  that  he  purchased  in  actual  good  faith  and,  made  his  improve- 
ment in  the  honest  belief  that  the  land  was  his  own.  Harrison  v. 
Casierer,  11  O.  S.  339. 

To  entitle  a  party  to  the  relief  of  the  occupying-claimant  law,  he 
must  be  evicted  by  a  title  both  paramount  and  adverse.  Preston 
V.  Brmvn,  35  O.  S.  18. 

If  his  possession  be  under  an  agreement  to  purchase,  made  with 
the  equitable  owner,  and  he  is  evicted  by  the  trustee  holding  the  legal 
title,  he  is  not  so  entitled,  as  the  trustee's  title  is  not  adverse.     lb. 

But  the  facts  may  be  such  as  to  entitle  such  evicted  purchaser,  on 
cross-petition,  to  compensation,  in  equity  for  permanent  improvements 
made  upon  the  premises,  to  be  charged  as  a  lieu  upon  the  lands. 
lb. 

If  the  evicted  party  fails  to  make  any  claim  for  the  benefits  of  the 
occupying-claimant  law,  and  for  taxes  paid,  in  the  action  by  which 
he  is  evicted,  the  judgment  in  such  action  is  conclusive,  and  he  can 
not  maintain  an  action  for  the  recovery  of  the  value  of  such  improve- 
ments, and  the  amount  of  such  taxes  paid  by  him.  Raymond  v.  Ross, 
40  O.  S.  343. 

A  person  in  possession  under  a  mortgagor,  but  without  a  deed  from 
him,  can  not  claim  under  this  statute.     -Hart  v.  Bladdngton,  W.  38() 
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Noie. — The  eonttmction  and  provisions  of  the  (Statutes  in  relation  to  occu- 
pying olaimanta  are  not  to  be  confounded  with  the  right  in  equity  to  recover, 
or  be  compensated  for,  the  value  of  lasting  improvements,  which  right  is  given 
and  governed  by  the  settled  principles  of  equity  law. 

Tax  title  gives  right  to  benefits  of  oeeupying-daimant  law.  Sec.  5787. 
The  title  by  which  the  successful  claimant  succeeds  against  the  occii- 
pyiujj  claimant,  in  all  cases  of  lands  sold  for  taxes  by  virtue  of  any 
law  of  thi.s  state,  or  the  laws  of  the  territory  north-west  of  the  river 
Ohio,  shall  be  considered  an  adverse  and  better  title,  under  the  pro* 
visions  of  the  last  section,  whether  it  be  the  title  under  which  the  taxes 
were  due,  and  for  which  the  land  was  sold,  or  any  other  title  or  claim ; 
and  the  occupying  claimant  holding  possession  of  land  so  sold  for 
taxes,  having  the  deed  of  a  collector  of  taxes  or  county  auditor  there- 
for, or  a  certificate  of  such  sale  from  a  collector  of  taxes  or  a  county 
trea-^urer,  or  claiming  under  the  person  who  holds  such  deed  or  certifi- 
cate, shall  be  considered  as  having  sufficient  title  to  the  laud  to  de- 
mand the  value  of  improvements  under  the  provisions  of  the  last 
section. 

Entry  of  daim  for  imprcve>nents  and  drawing  jury.  Sec.  5788.  The 
court  rendering  judgment  against  the  occupying  claimant,  in  any  case 
provided  for  by  this  subdivision  (subd.  2,  tit.  1,  div.  7,  ch.  10),  shall, 
at  the  reqtied.  of  either  party,  cause  a  journal  entry  thereof  to  be  made ; 
the  sheriflT  and  clerk  of  the  court,  when  thereafter  required  by  either 
party,  shall  meet,  and  draw  from  the  jury  box  the  names  of  twelve 
men  returned  to  serve  as  jurors,  in  the  same  manner  as  they  are  re- 
quired by  law  to  draw  a  jury  in  other  cases ;  and  immediately  there- 
upon the  clerk  shall  issue  an  order  to  the  sherifiT,  under  the  ^eal  of 
the  court,  setting  forth  the  names  of  the  jurors,  and  the  duty  to  be 
performed  by  them. 

(o)  This  is  a  separate  proceeding  from  the  action  in  which  a  judg- 
ment for  the  recovery  of  the  land  is  obtained,  and  the  prevailing 
party  in  such  proceeding  will  be  entitled  to  costs,  though  he  be  the 
party  ejected.     Martins  ca«e,  1  O.  1 56. 

(The  occupying-claimaut  law  (3  Chase,  1795)  is  constitutional. 
The  provision  of  the  constitution  of  the  United  States,  in  relation  to 
the  right  of  trial  by  jury,  has  no  application  to  the  practice  in  the 
state  courts.     Hunt  v.  MeMahan,  5  O.  132.) 

Duties  of  jury.  Sbc.  5789.  The  jury  named  in  the  order  shall  im- 
mediately, on  being  notified  by  the  sheriff",  pnHsee*!  to  view  the  |)rera- 
ises  in  question,  and  then  and  there,  on  oath,  to  be  atlministered  by 
any  competent  authority,  assess  the  value  of  all  lasting  and  valuable 
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improvements  made  on  the  lands  previous  to  the  party  receiving 
actual  notice  as  aforesaid  of  the  adverse  claim,  and  shall  also  assess 
the  damages,,  if  any,  which  the  land  has  sustained  by  waste,  together 
with^  the  net  annual  value  of  the  rents  and  profits  of  the  land 
which  the  occupying  claimant  has  received  after  having  received  no- 
tice of  the  plaintiff's  title  by  the  service  of  a  summons,  and  deduct 
the  amount  thereof  from  the  estimated  value  of  such  lasting  and 
valuable  improvements;  and  the  jury  shall  also  assess  the  value  of  the 
land  at  the  time  judgment  was  rendered,  without  the  improvements 
made  thereon,  or  damages  sustained  by  waste. 

Note. — This  inquiry  and  finding  by  the  jury  will  not  include  waste,  and  the 
annual  rents  and  profits  previous  to  the  commencement  of  the  action,  but  only 
for  the  same  thereafter.  Damages  for  such  prior  waste  and  rents  and  profits 
are  properly  to  be  recovered  in  the  action  for  possession,  either  when  the  cause 
of  action  for  possession  is  tried,  or  afterward,  when  uch  trial  is  postponed  by 
agreement  of  parties,  as  hereinbefore  stated. 

(a)  An  occupying  claimant  is  entitled  to  recover  as  well  for  im- 
provements made  by  himself,  or  the  person  under  whom  he  claims, 
before  his  title  commenced,  as  for  those  made  afterward.  Shaler  v. 
Magin,  2  O.  235;  Davis  \.  Powell,  13  O.  308.  But  he  can  not  recover 
for  improvements  made  outside  of  the  land  described  in  his  title  deeds. 
Waldron  v.  Woodcock,  15  O.  13. 

Sheriff  to  summon  talesmen.  Sec.  5790.  If  any  juror  named  in  the 
order  is  absent  from  the  county,  of  kin  to  either  party,  or  from  any 
other  cause  disqualified  or  unable  to  serve  upon  the  jury,  the  sheriff 
may  summon  a  talesman  as  in  other  cases,  who  shall  be  qualified  and 
shall  serve  as  if  originally  drawn  and  named  in  the  order. 

Verdict,  how  made  out  and  when  returned.  Sec.  5791.  The  jury 
shall  sign  and  seal  the  assessments  and  valuations,  and  deposit  the 
same  with  the  clerk  of  the  court,  before  the  first  day  of  the  next  term 
of  the  court  after  the  order  is  made ;  if  either  party  be  aggrieved  by 
any  such  assessment  or  valuation,  he  may  apply  to  the  court,  at  the  term 
to  which  the  proceedings  are  returned ;  and  the  court  may,  upon  good 
cause  shown,  set  aside  such  assessment  or  valuation,  order  a  new  val- 
uation, and  appoint  another  jury,  as  hereinbefore  provided,  which  shall 
proceed  in  the  same  manner  as  hereinbefore  directed. 

Judgment  and  execution  on  verdict  for  'plaintiff  in  ejectment.  Sec. 
5792.  If  the  jury  report  a  sura  in  favor  of  the  plaintiff  in  ejectment* 
on  the  assessment  and  valuation  of  the  valuable  and  lasting  improve- 
ments, the  assessment  of  damages  for  waste,  and  the  net  annual  valu6 
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of  the  reDts  and  profits,  the  court  shall  render  a  judgment  therefor, 
wiihoul  fJmdiwj*,  i\nd  issue  execution  thereon  as  iu  other  cases ;  or, 
if  no  sucli  i'xr»>s  l>c  reported,  then,  and  iu  either  case,  the  plaintiff  in 
ejectment  shall  In-  tiioreby  barred  fmra  having  or  maintainii)<;  an  ac- 
tion for  mesne  profiti>. 

NoU. — Uy  »«»clii«n  6789,  in  such  inquiry,  the  occupying  claimant  is  only 
charg^ble  with  the  net  annual  rents  and  profits  from  the  time  of  the  service 
uf  the  (tummons  in  the  action  uf>on  him.  Should  the  plaintifT,  in  the  action,  as 
he  now  may  do,  have  recovered  a  judi^ment  for  damai^es  for  waste,  and  such 
rents  and  profits  for  four  years  prior  to  the  bringini;  of  the  i^uit,  it  would  stand, 
and  could  be  collected  as  other  money  judgments.  If  the  occupying  claimant's 
improvements  exceed  in  value  the  assessment  for  such  waste,  and  net  rents  and 
profits,  and  he  becomes  entitled  to  receive  it,  it  would  seem  thttt  the  ejectment 
plaintiff  should  have  the  right  to  offset  his  money  judgment  against  such 
amount  due  the  occupying  claimant.  The  present  provisions  of  the  oci-upying- 
daimant  statute  are  based  on  the  law  a^s  it  existed  before  the  Code,  when  an 
action  for  mesne  profits  could  not  be  maintained  until  after  recovery  in  eject- 
ment. 

Proceedings  v^ten  verdict  is  for  occupying  claimaiU.  Sec.  5793.  If  the 
jur^'  report  a  sum  in  favor  of  the  occupying  claimant,  on  the  assessment 
and  valuation  of  the  valuable  and  lasting  improvements,  deducting  there- 
fn>n)  the  damages,  if  any,  sustained  by  waste,  together  with  the  net 
annual  value  of  the  rents  and  profits  which  the  defendant  has  received 
after  commencement  of  the  action,  the  successful  claimant,  or  his 
heirs,  or,  if  they  are  minors,  their  guardians,  may  either  demand  of 
the  occupying  claimant  the  value  of  the  land  without  Oie  improve- 
wunts  80  anesaed,  and  tender  a  deed  of  the  land  to  the  occupying 
claimant,  or  may  pay  the  occupying  claimant  the  sum  so  allowed  by 
the  jury  in  his  favor,  within  such  such  reasonable  time  as  the  court 
shall  allow. 

Xote. — The  act  of  March  22,  1849,  47  v.  56,  which  gave  the  option  to  the  oc- 
cupying claimant  to  pay  the  value  of  the  land,  less  the  asseMment  for  improve- 
ments, and  take  it,  was  declared  unconstitutional,  being  in  plain  violation  of 
the  provision  that  "  private  property  shall  ever  be  held  inviolate,"  etc.  MeC-oj^ 
V.  Orandy,  8*0.  S.  468. 

For  the  amount  found  due  the  occupant  he  is  only  entitled  to  a  judgment  for 
co«ts,  as  the  extent  to  which  the  statute  goes  is  to  require  payment  by  the 
plaintiff  before  be  can  have  hi*  writ  of  poMewion.  BeardtUy  v.  Chapman,  1  <>. 
8.  118. 

When  writ  of  poteetfion  will  iggue.  Sec.  5794.  If  the  successful  claim- 
ant, his  heirs,  or  their  guardians,  elect  t»  pay,  and  do  pay,  to  the  '>c- 
cupying  claimant,  the  sum  reported  in  his  favor  by  the  jury,  within 
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the  time  allowed  by  the  court,  then  a  writ  of  possession  shall  issue  in 
favor  of  the  successful  claimant,  his  heirs,  or  their  guardians. 

When  claimant  elects  to  take  value  of  the  land.  Sec.  5795.  If  the  suc- 
cessful claimant,  his  heirs,  or  their  guardians,  elect  to  receive  the  value 
of  the  land  without  improvements,  so  assessed  to  be  paid  by  the  oc- 
cupying claimant,  and  tender  a  general  warranty  deed  of  the  land  con- 
veying such  adverse  or  better  tijle,  within  the  time  allowed  by  the 
court  for  the  payment  of  the  money,  and  the  occupying  claimant  re- 
fuse or  neglect  to  pay  the  same  to  the  successful  claimant,  his  heirs,  or 
their  guardians,  within  the  time  limited,  a  writ  of  possession  shall 
be  issued  in  favor  of  the  successful  claimant,  his  heirs,  or  their  guard- 
ians. 

(a)  It  is  necessary  that  the  successful  claimant  who  elects  to  convey 
his  land  tender  a  deed  with  covenants  of  warranty;  but  it  is  not  neces- 
sary that  the  deed  be  made  by  himself,  provided  it  conveys  the  title; 
and  the  occupying  claimant  is  not  entitled  to  interest  upon  the  valua- 
tion until  the  election  is  made.      Wilkiiu  v.  Huse,  15  O.  285. 

When  occupant  may  have  action  for  title.  Sec.  5796.  The  occupying 
claimant,  or  his  heirs,  shall  not  be  evicted  from  the  possession  of  such 
land,  except  as  is  provided  in  the  two  preceding  sections,  where  an 
application  is  made  for  the  value  of  improvements ;  and  in  all  cases 
where  the  occupying  claimant,  or  his  heirs,  pay  into  court  the  value 
of  the  land,  without  improvements,  within  the  time  allowed  by  the 
court,  when  an  election  has  been  made  by  the  successful  claimant,  his 
heirs,  or  their  guardians,  to  surrender  land  under  the  provisions  of  this 
subdivision,  such  occupant  or  his  heirs  may,  at  any  time  after  such 
payment  is  made,  bring  an  action  iu  the  court  where  judgment  of 
eviction  was  obtained,  and  obtain  judgment  for  the  title  of  the  land, 
if  the  same  had  not  been  previously  conveyed  to  such  occupant  as 
aforesaid. 

Note. — The  warranty  of  a  guardian  of  a  minor  will  only  hind  himself,  per- 
sonally, unless  authorized  by  a  court  on  his  petition.  Dunlap  v.  Robinson,  12 
O.  S.  633 

Application  for  Relief  under  Occupying-Claimant  Law. 

[Form  482.  §5788.] 
[Immediately  after  the  judgment  in  ejectment,  Form  ^11,  ^1^,  add  the  following  :] 
And  thereupon  the  said  C.  D,  by  E.  F  ,  his  attorney,  made  application  to 
the  court  for  the  valuation  of  improvements  and  assessment  of  damages, 
under  the  statute  for  the  relief  of  occupying  claimants ;  and  the  court 
having  considered  the  matter,  are  of  opinion  that  he  is  entitled  thereto; 
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whereupon  it  is  ordered  by  the  court  that  further  proceedings  may  be  had 
in  the  premises  agreeably  to  the  provisions  of  the  statute  in  such  case 
made  and  provided. 

Note. — If  the  court  refuse  the  demHnd,  the  fact  of  such  demand  and  its  i«- 
fuKiil,  with  HH  exception  thereto,  should  lie  entered  upm  the  journal;  and  a 
bill  iif  exceptions  taken  embodyinj^  the  fHcts  or  evidence,  il  the  action  of  the 
court  is  sought  to  be  reviewed  on  error,  and  the  plaintiff  in  ejectment  should 
pursue  the  same 'course  if  be  excepts  to  the  allowance  of  such  claim. 

When  Application  is  Made  after  Judgment  has  Been  Entered. 

[Form  483.    §  5788.] 

A    B  ) 

1^    1    '      '  (  Application    for  Relief  under   Occupy ing-Claimant 

^°'    ■■'c'd.  j     ^"^ 

This  day  came  the  said  C.  D.,  by  E.  P.,  his  attorney,  and  made  applica- 
tion to  the  court  for  the  valuation  of  improvements  and  assessment  of 
damages  under  the  statute  for  the  relief  of  occupying  claimants  upon 
certain  lands  in  controversy  in  this  action,  and  in  which  judgment  has 
been  rendered  at  the  present  term  against  the  said  C.  D.  And  the  court 
now  here,  having  considered  of  said  application,  are  of  the  opinion  that 
the  said  C.  D.  is  entitled  to  relief  in  that  behalf.  Whereupon  it  is  or- 
dere<l  that  further  procee<lings  may  be  had  in  the  premises,  agreeably  to 
the  provisions  of  said  statute. 

Note. — The  application  should  be  made  at  the  term  at  which  judgment  is  en- 
tered! otherwise  it  will  be  deemed  waived,  and  perhaps  maybe  conclusively 
waived,  so  that,  upon  no  state  of  facts,  can  it  be  granted  at  a  subsequent 
term. 

Then  will  come  the  drawing  of  a  jury.  Either  party  can  apply  for  such 
drawing.  For  this  purpose  the  following  notice  should  be  served  upon  the 
clerk  and  sheriff,  or  coroner,  if  the  sheriff  is  not  competent  to  act. 

[Form  484] 
Common  Pleas  Court  of County.  Ohio. 

A.  B.,  Pltkintiff,    ] 
No.  — .1  v3.             >  Apolication  for  Relief  under  Occupying-Claimant  Law. 
C.  D..  Defendant  ) 
To .  Clerk  of  Common  Pleas,  and ,  SheriflF  of County. 

You  are  Ifereby  required,  forthwith,  to  meet  and  draw  a  jury  in  the 
manner  required  by  law,  to  act  upon  the  above  mentioned  application  for 
relief  under  the  occupy ing-claimant  lawa,  that  an  order  may  isssue  ac- 
cordingly. 

IDcUe]  [SiffHtd.} 

After  the  jurors  are  drawn  as  provided  in  section  5788,  the  clerk, 
without  a  precipe,  will  iasue  an  ordez  tu  the  sheriff',  as  follows : 
2 
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[Form  484a.     g  5788] 

The  State  of  Ohio, County,  ss. 

To  the  SheriflFof County,  Greeting: 

Whereas,  on  the  day  of ,  a.   d.   18 — ,  A.   B.,  as  plaintiff,  r& 

covered  a  judgment  against  C.  D.,  as  defendant,  in  a  certain  action  No. 

,  lately  pending  in  our  said  Court  of  Common   Pleas,  within  and  for 

said  county  of ,  for  the  possession,  etc.,  of  the  following  lands  and 

tenements,  with  the  appurtenances,  to  wit:  [here  describe  tlie premises  as  in 
the  verdict,  judgment,  or  petition];  and  whereas,  also,  upon  the  rendition  of 
said  judgment,  our  said  Court  of  Common  Pleas,  on  application  for  that 
purpose,  granted  to  the  said  C.  D.  the  benefits  of  the  statute  for  the  re- 
lief of  occupying  claimants.  We  therefore  command  you  that  without 
delay  by  the  oaths  of  [G.  H.,  etc.,  names  of  jurors],  and  upon  actual  view 
of  the  premises,  you  cause  to  be  made  a  just  and  true  assessment  of  the 
value  of  all  lasting  and  valuable  improvements  made  upon  the  lands  and 
tenements  aforesaid  by  the  said  C.  D.,  or  by  any  person  or  persons  under 

whom  the  said  C.  D.  holds  the  same,  previous  to  the day  of ,  a, 

D.  18 —  {^daie  of  the  service  of  the  summons  upon  the  defendant  in  the  action],  and 
also  that,  in  like  manner,  you  cause  to  be  made  a  just  and  true  assess- 
ment of  the  damages,  if  any,  which  the  said  lands  and  tenements  may 
have  sustained  by  waste,  together  with  the  net  annual  value  of  the  rents 
and  profits  which  the  said  C.  D.  may  have  received  from  the  same,  from 
and  after  the day  of ,  a.  d.  18 —  [^(he  day  of  the  service  of  the  Sum- 
mons iri  the  action],  deducting  the  amount  of  such  rents  and  profits  from 
the  estimated  value  of  the  lasting  and  valuable  improvements  aforesaid; 
and  also  that,  in  like  manner,  you  cause  to  be  made  a  just  and  true  as- 
sessment of  the  value  of  the  said  lands  and  tenements,  on  the day 

of .  a.  D.  18—  [date  of  the  final  judgment],  exclusive  of  the  improve- 
ments made  thereon  and  the  damages  sustained  by  waste  as  aforesaid  ; 
and  of  this  writ  make  legal  service  and  return  on  the  first  day  of  the  next 
term  of  our  said  Court  of  Common  Pleas. 

Witness:  ,  clerk  of  said  Court  of  Common  Pleas,  at ,  this 

day  of ,  A.  D.  18 — . 

[seal.]  ,  Clerk. 

Note. — The  party  making  the  application  for  the  drawing  of  the  jury  must 
give  notice  to  the  opposite  party  of  the  time  when  the  assessment  will  be  made. 
If  such  party  be  a  non-resident,  the  notice  may  be  given  to  his  attorney  of 
record,  as  in  proceedings  in  error.  The  proceedings  are  not  ex  parte.  They 
are,  in  their  progress  and  results,  of  as  much  interest  to  the  parties  as  ordinary 
proceedings  usually  are.    Patterson  v.  Prather,  11  O.  86. 
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Notice. 

[Form  485.    110.35.36.] 
Common  Pleas  Court  of County,  Ohio. 

A.  R..  PlaintiflF,    | 
No.  — .]  vs.  >  Application  for  Valuation  of  TmproTementa,  eta 

C.  D  ,  Defendant,  j 
To ,  or ,  his  Attorney: 

-You  are  hereby  notified  that  on  the day  of ,  a.  o.  18 — ,  the 

aheriif,  nt  my  instance,  will  proceed  to  execute  the  order  for  the  valuation 

of  improvements,  etc.,  granted  herein  at  the term,  a.  d.  18 — ,  of  said 

court. 

IDaU.']  [%««/.]  

After  the  panel  is  made  up,  a  justice  of  the  peace  or  other  officer 
authorized  to  administer  oatlis  will  swear  the  jury  and  certify  the 
same.     §  5789. 

Form  op  the  Certificate  op  Jurors'  Oath. 

[Form  486.    §5789] 
The  State  of  Ohio, County,  ss. 

Be  it  remembered,  that  on  the day  of ,  a.  d.  18 — ,  before  me,  a 

in  and  for  said  county,  personally  appeared  the  jury  within  named, 

tnd  before  proceeding  to  view  and  make  the  assessment,  etc.,  therein  cer- 
tified, and  were  duly  sworn  by  me  to  make  a  true  ai)d  just  assessment  in 
the  premises,  under  the  application  and  order  of  thu  court  referred  to. 

In  witness  whereof,  etc. 

The  jury  must  then  proceed  upon  actual  view  of  the  premises, 
and  make  out,  and  each  juror  sign  and  seal /our  schedules.  Section 
6791  requires  that  the  jury  should  sign  and  teal  such  assessments,  et& 

First  Schedule— Assessment  for  Improvements 

[Form  487.    J  5789.] 
We,  the  juty,  duly  impaneled  under  the  within  writ,  having  been  first 
duly  sworn,  u^n  actual  view  of  the  premises  in  the  within  writ  described, 
do  make  thtf  assessment  of  the  value  of  all  lasting  and  valuable  improve* 

ments  made  on  said  land  previous  to  the  day ,  a.  d.  18 —  {_the 

day  o/  service  of  summons  in  the  aetion'\,  as  well  by  said  C.  D.  as  by  the  persons 
under  whom  the  said  C.  D.  held  the  same,  which  are  as  follows,  to  wit: 
[//er«  speeify  taeh  improvement  and  iis  valur.']     Amount,  |  Making  the 

whole  amount  of  said  lasting  and  valuable  improvements  upon  said  prem* 

ises,  assessed  by  us,  and  liable  to  be  assessed,  as  aforesaid, dollars; 

and  deducting  therefrom  the  sum  of  ^— dollars,  being  the  amount  of 
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the    rents   and   profits  of  said  land,  estimated  by  us,  as  will  more  fully 

appear  by  the  estimate  herewith  returned,  leaves  the  sum  of dollars 

excess  in  favor  of  the  said  occupying  claimant. 

[^Date."]  \_Signed  and  sealed, by  each  juror."] 

Assessment  for  Waste. 
[Form  487a.] 
We,  the  said  jury  named  in  the  within  writ,  having  been  first  duly 
sworn,  upon  actual  view  of  the  premises,  in  the  within  writ  described,  do 
also  assess  the  damages,  which  said  land  has  sustained  by  waste,  as  fol- 
lows, to  wit:  [//ere  state  the  items  of  waste,  and  the  amount,  in  mone}/,  of  each 
item.']     Making  the  whole  amount  of  damages  which  said  land  has  sus- 

stained  by  waste dollars. 

[Date.]  [Signed  and  sealed  by  each  juror.] 

Assessment  of  Rents  and  Profits. 

[Form  487i.] 

We,  the  said  jury  named  in  the  within  writ,  having  been  first  duly  sworn, 
upon  actual  view  of  the  premises  in  the  within  writ  described,  do  estimate 
the  net  annual  value  of  the  rents  and  profits  which  the  said  C.  D.  may 

have  received  from  the  same,  since  the day  of ,  a.  o.  18 —  [date 

of  the  service  of  the  summons  of  the  action],  at dollars,  which  to  this  date 

[ffive  whole  time,  as  two  years,  for  example]  amounts  to dallars. 

[Date.]  [Signed  and  sealed  by  each  juror.] 

Assessment  op  Value  of  the  Land 

[Form  487c.] 

We,  the  said  jury  named  in  the  within  writ,  having  been  first  duly 
sworn,  upon  actual  view  of  the  premises  in  the  within  writ  described,  do 

estimate  the  value  of  said  land  on  the day  of ,  a.  d.  18 —  [the  date 

of  the  final  judgment  for  plaintiff],  at dollars,  exclusive  of  the  said  im- 
provements and  damages  for  waste  herein  under  this  writ  by  us  estimated. 

[Date.]  [Signed  and  sealed  by  each  juror] 

These  estimates  may  be  annexed  together,  and  the  whole  annexed 
to  the  writ. 

The  sheriff  will  be  with  the  jury  upon  the  premises,  but  only  to  see 
that  they  uninterruptedly  perform  their  duties.  He  does  not  act  judi- 
cially, as  the  constitution  declares  in  whom  the  judicial  power  of  the 
state  shall  be  vested.    Constitution,  article  4,  section  1. 

The  sheriff"  will  then  indorse  his  return  on  the  writ. 
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Sheriff's  Return. 

[Form  488.    {5789] 

Reoeiyed  tbia  writ  on  the day  of .  18 — ,  at o'clock  — m. 

[September  1]  *.  I  served  this  writ  upon  the  jurors  within  named,  by  noti- 
fying them  thereof,  etc.,  and  the  execution  of  the  same  appears  in  the  cer- 
tain schedules  hereto  annexed. 

[Date.']  ,  Sheriff  of Coantj. 

[Form  488a.  or  g  5790.] 

[After  the  *,  say :  ]  I  served  this  writ  upon  the  following  jurors  within 
numed,  to  wit:  [Here  name  juror*  served.']     The  following  jurors  within 

named  are  absent  from  the  county,  to  wit :  [Name  ihem.]    On  the day 

of ,  18 — ,  the  said  jurors  first  named,  and  who  were  servetl  with  this 

writ,  appeared  upon  the  premises  within  described,  except ,  who  was 

unable  to  attend  on  account  of  sickness.     Thereupon  I  summoned , 

judicious  persons,  resident  of  said county,  having  the  qualifications 

of  electors,  talesmen  in  place  of  said and ,  who  remain  absent 

from  the  county,  and ,  who  is  sick,  to  serve  on  said  jury.  They  ap- 
peared at  the  time  and  place  aforesaid  ;  and  the  parties  to  these  proceed- 
ings being  also  present,   and  said  jury  so  made  up  and  impanele<l,  the 

within  named  C.  D.  objected  to  the  said ,  and  challenged  him  as  a 

juror,  on  the  ground  that  [/lere  slate  the  challenge  for  cause],  and  I  being  sat- 
isfied that  the  said  ground  of  challenge  is  true,  and  disqualified  said 

as  a  juror,  be  was  excluded  from  said  panel,  and ,  a  resident  of  said 

county,  having  the  qualifications  of  an  elector,  was  summoned  by  me  as 

a  talesman  in  the  place  of  said ,  and  appeared  and  was  impaneled; 

and  thereupon  the  said  jury  so  made  up  and  impaneled,  was  duly  sworn, 
etc.,  by ,  a in  and  for  said  county,  and  with  the  said  jury  I  pro- 
ceeded to  and  did  then  execute  tbia  writ,  as  will  appear  by  the  certain 
schedules  hereto  annexed. 

[Date.]  ,  Sheriff  of Tounty. 

Hoie. — When  the  return  is  indorsed  by  the  sheriff' on  the  writ,  and  the  scbed- 
ulos  attached,  the  jury,  not  the  sheriff',  will  deposit  the  same  with  the  clerk. 
{6791. 

Oath  of  Jury. 

[Form  489.    \  5789  ] 
You  and  e«ch  of  you   do  *  solemnly   swear  in   the  presence  of   Al- 
mighty God  *  [or,  solemnly  and  sincerely  affirm  under  the  pains  and  pen- 
alties of  perjury]  that  you  will,  u[>on  actual  view  of  the  lands  and  tenc^ 

raents,  in  the  writ  now  here  held  by  the  sheriff  of county,  described, 

well  and  truly  assess  the  value  of  all  lastin^t  and  valuable  improvements 

made  on  said  lands,  previous  to  the day  of 18^  [tht  day  of 

service  of  the  sumtnons],  by  said  C.  D.  and  the  persons  under  whom  he  holds ; 
and  also  the  damages,  if  any,  said  lands  have  sustained  by  waste ;  also  the 
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net  annual  value  of  the  rents  and  profits  of  the  said  lands  which  said  C. 

D.  may  or  might  have  received  since  the day  of ,  a.  d.  18 —  [^the 

day  of  service  of  the  summons.']     Also  to  assess  the  value  of  said  lands  on  the 

day  of 18 —  [the  date  of  the  final  judgment],  without  such  lasting 

and  valuable  improvements,  or  damages  sustained  by  waste,  and  in  all 
things  perform  your  duties  as  jurors  according  to  the  requirements  of 
said  writ. 

Application,  at   Return  Term,  of  Party  Aggrieved  to  Set 
Aside  the  Assessment. 

[Form  490.    §  5791.] 
Common  Pleas  Court  of County,  Ohio. 

vr    ' T     ^'"  '   '      (  Occupying-Olaimant  Law — Motion  to  Set  Aside  As- 

d  D:.  Defendant.  J      cessment,  etc.,  of  Jury. 

The  assessment  of  the  jury  made  under  the  order  of  the  court  here- 
tofore made  herein,  having  been  returned  to  this  term,  the  said  ,  by 

,  his  attorney,  moves  the  court  to  set  aside  said  assessment,  on  the  fol- 
lowing grounds,  to  wit:  [^Here  state  separately  and  number  such  grounds.] 

Wherefore  the  said  asks  that  said  appraisement,  etc.,  be  set  aside, 

and  another  valuation  of  improvements  and  assessment  of  damages  be 
bad  in  the  premises,  according  to  the  statute  in  such  case  made  and  pro- 
vided. 

Order  Setting  Aside  Assessment. 
[Form  491.    §5791.] 

A    B  1 

>j    -|     ■     ■  {  Occupying-Claimant  Law — Order  Setting  Aside  As- 

"^^     *J  p    yv  f     sessnient,  etc. 

This  day  came  the  parties,  by  their  attorneys,  and  the  motion  hereinbe- 
fore made  to  set  aside  the  assessment  of  the  jury  came  on  to  be  heard 
upon  the  affidavits  and  proofs  adduced  by  the  parties  respectively ;  and 
the  court  having  fully  considered  the  same,  and  the  arguments  of  counsel, 
and  being  fully  advised  in  the  premises,  are  of  the  opinion  that  good 
cause  is  shown  for  setting  aside  said  assessment  on  the  grounds  [stating 
the  grounds],  the  court  do  therefore  order  said  a.ssessments,  and  the  pro- 
ceedings of  the  jury  and  sheriflF  in  the  premises,  to  be  and  the  same  are 
hereby  set  aside ;  and  the  court  do  further  order  that  another  valuation 
of  improvements  and  assessment  of  damages  be  had  in  the  premises, 
agreeably  to  the  provisions  of  the  statutes  for  the  relief  of  occupying 
claimants,  and  that  the  same  be  returned  to  our  next  term,  to  which  time 
this  cause  is  continued. 

Note. — The  former  practice  was  to  file  all  the  affidavits  and  proofs,  and  if 
either  party  excepted  to  the  order  of  the  court,  to  embody  all  the  evidence  in 
the  entry,  and  take  a  writ  of  error  upon  it. 

Now,  it  may  bo  embodied  in  a  bill  of  exceptions,  containing  all  the  evidence 
«xid  reviewed  on  petition  in  error. 
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Judgment  when  Waste  and  Rents  Exceed  the  Value  of    Im- 
provements. 

[Form  492.    2  5792.] 

A    B               'i 
■^          -1  ■     ■  I  Judgment  for    Plaintiff,    $ under  Occapying 

CD  J      ^ '»**™»"*  ^''• 

Ths  day  came  the  said  parties,  by  their  attorneyti.  and  the  jury  having 
made  return  of  their  assessments  and  valuation  in  the  premises,  and  no 
good  cause  being  shown  against  the  same,  the  said  assessments  and  valua- 
tion are,  on  motion  of  the  said  A.  B.,  confirmed  by  the  court.     And  the 

said  jury  having  reported  the  sum  of dollars  in  fovor  of  the  said  A.  B 

on  the  assessment  and  valuation  of  the  valuable  and  lasting  improvements 
and  the  assessment  of  damages  for  waste  and  the  net  annual  value  of  the 
rents  and  profits,  it  is  therefore  considered  by  the  court  that  the  said  A. 

B.  recover  of  the  said  C.  D.  the  said  sum  of  dollars,  and  his  costs 

herein,  taxed  to dollars. 

Order  and  Judgment  when  the  Recoveker  of  the  Land  Elects 
TO  Take  its  Value  from  the  Occupying  Claimant. 

[Form  493.    §5793.] 

A  B  1 

M         .,  '     '  I  Judgment  on  Owner's   Election  to  Take  Value  of  the 

C^D  *  J  Land^et^ 
This  day  came  the  said  parties,  by  their  attorneys,  and  the  jury  having 
made  return  of  their  assessments  and  valuation  in  the  premises,  and  no 
{•ocd  cause  being  shown  against  the  same,  the  Raid  assessments  and  valu- 
ation are,  on  motion  of  the  said  A.  B.,  confirmed  by  the  court.  And  the 
said  jury  having  reported  a  sum  in  favor  of  the  said  C.  D.,  on  the  lusting 
and  valuable  improvements,  after  deducting  from  the  whole  value  of  said 
imfirovements  all  damages  for  waste  and  the  net  rents  and  profits,  elects 
to  take  the  valu^  of  Raid  land  without  the  improvements,  assessed  by  said 
jury  at dollars,  and  to  surrender  said  land  toeaidC.  D. ;  and*  there- 
upon came  the  said  A.  B.  and  tendered  the  said  C.  D.  a  general  warranty 
deed  for  said  land,  and  which  deed  is  now  filed  here  in  court.  And  the 
court,  on  motion  of  the  said  A.  B.,  do  order  the  said  C.  D.  to  pay  into  the 

hands  of  tl^e  clerk  of  this  court,  for  said  A.  B.,  said  sum  of dollars, 

within  the  (ime  following,  to  wit:  [A<r«  tfatt  the  titiu  allowed  by  the  court  for 
payment];  and  upon  full  payment  thereof,  the  clerk  is  ordered  to  deliver 
said  deed  to  said  C.  D.;  and  in  default  of  such  payment  within  the  time 
aforesaid,  the  said  deed  shall  be  delivered  up  to  the  said  A.  B.  to  be  can- 
celed, and  the  said  A.  B.,  upon  precipe  filed  for  that  purpose,  shall  have 
his  execution  on  the  judgment  in  lyectmentupon  which  these  proceedings 
are  founded.  A  nd  it  is  further  considered  by  the  court  that  the  said  C.  D. 
r«oover  of  the  said  A.  B.  his  coats  herein,  taxed  at dollars. 
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Note. — If  the  occupying  claimant  fails  to  pay  the  appraised  value  of  the  land 
within  the  time  fixed  by  the  court,  he  will  lose  the  land,  and  also  the  ass^essed 
value  of  his  improvements. 

Order  and  Judgment  when  the  Plaentipp  in  Ejectmant  Elects 
TO  Keep  the  Land  and  Pay  the  Occupying  Claimant. 

[Form  494.    §  5794.] 

A   B  ) 

yr     -]  ■     ■  f  Judgment  for  Occupying  Claimant,  $ ,  and  Order 

C  Ji  \     ^"  Favor  of  Plaintiff  as  to  the  Land. 

This  day  came  the  said  parties,  by  their  attorneys,  and  the  jury  having 
made  return  of  their  assessments  and  valuation  in  the  premises,  and  no 

good  cause  being  shown  against  the  same,  on  motion  of  said ,  the  said 

assessments  and  valuation  aie  confirmed.     And  the  jury  having  reported 

the  sum  of dollars  in  favor  of  the  said  C.  D.,  on  the  assessments  and 

valuation  aforesaid,  after  deducting  [if  damages  for  waste  are  allowed,  say  : 
damages  for  waste  and]  net  annual  profits  as  required  by  law,  the  said  A. 
B.,  now  here  in  court,  elects  to  take  the  said  land,  and  to   pay  to  the  said 

C.  D.  said  sum  of dollars,  so  allowed  by  said  jury  in  favor  of  said  C. 

D. ;  and  the  court,  on  motion  of  the  said ,  do  order  the  said  A.  B.  to 

pay  into  the  hands  of  the  clerk  of  this  court,  for  the  said  C.  D.,  said  sum 

of dollars  last  mentioned,  within  the  time  following,  to  wit :  [Here 

state  the  time  fixed  by  the  court  for  payment.']  And  upon  full  payment  thereof 
within  the  times  respectively  aforesaid,  the  said  A.  B.,  upon*precipe  filed 
for  that  purpose,  shall  have  his  execution  on  the  judgment  in  ejectment 
upon  which  these  proceedings  are  founded ;  but  in  default  of  such  pay- 
ment, all  proceedings  upon  said  judgment  are  perpetually  stayed.  And  it 
is  further  considered  by  the  court  that  said  C.  D.  recover  of  the  said  A. 
B.  his  costs  herein,  taxed  at dollars. 

Note. — The  party  recovering  the  land,  in  proceedings  under  the  occupying- 
claimant  law,  can  only  recover  for  net  rents  and  profits  from  the  day  summons 
was  served  in  the  action  upon  the  defendant.  §  5789.  In  his  action,  if  he 
wishes  to  recover  for  them  at  all,  he  must  have  a  count  in  his  petition  for  such 
rents  and  profits,  which,  the  action  sounding  in  tort,  may  be  recovered  for  four 
years  prior  to  bringing  the  suit,    §§  5019,  4982, 

If  there  is  a  recovery  for  such  rents  and  profits  before  proceedings  under  the 
occupying-claimant  law  are  begun,  and  they  must  be  recovered  in  court  before 
such  proceedings,  or  be  lost  (section  5792),  they  should  be  offset  against  the  oc- 
cupying-clairaant's  amount  provided  for  in  the  above  form. 

While  seals  in  ordinary  cases  are  abolished,  the  findings  of  a  jury,  under  the 
occupying-claimant  law,  must  each  be  signed  by  every  juror  and  attested  by 
his  scrawl  seal.  The  section  requiring  this  (section  5791)  well  illustrates  the 
rule  that  general  statutes  do  not  apply  where  there  is  a  special  statute  relating 
to  and  governing  a  special  matter,  the  latter  being  an  exception  to  the  gen- 
oral  rule  prescribed  by  the  former.  The  consequences  of  omitting  such  seals 
would  be,  if  objected  to  on  that  ground,  to  set  aside  the  proceedings  of  the  jury. 
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CHAPTER  XLII. 

ACTIONS  TO  QUIET  TITLE— QUIA  TIMET. 

Adion  to  quiet  title.  Seq.  5779.  An  action  may  be  brought  by  a 
person  in  possession,  by  himself  or  tenant,  of  real  property,  against  any 
person  who  claims  an  estate,  or  interest  therein,  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  estate  or  interest. 

Note. — Sacb  actions  were  formerly  exclusively  within  the  jurisdiction  of  • 
court  of  chancery,  and  were  instituted  by  bill  in  chancery.  This  section  au- 
thorizes a  petition  very  simple  in  its  forna.  The  plaintiff  must  be  in  possatnion, 
either  by  himself  or  tenant.  Possession  is  a  condition  precedent  to  the  right  of 
action.  It  must  be  both  averred,  and  proved,  if  denied,  or  the  plaintiff  will 
fcii  in  his  action.  If  not  averred,  the  petition  will  be  demurrable,  and  not  suf- 
ficient to  support  a  judgment  by  default. 

Prior  to  the  Code,  beginning  with  the  Practice  in  Chancery  Act  of  February 
22.  1824  (2  Chase.  1278,  section  9),  the  provision  of  the  statute  was,  "that  any 
person  having  both  thr  legal  title  to  and  possession  of  land,"  and  the  act  of  March 
14,  1831  (3  Chase,  1697.  section  14),  "any  person  having  the  legal  title  and  po»- 
•eMion  of  lands  .  .  .  may  file  a  petition  against  any  other  person  setting 
up  a  claim  thereto,*  etc. 

TheM  statutes  governed  the  decisions  of  the  Supreme  Court  made  in  cases 
ari^in'T  under  them.  Under  section  5779,  rightful  possession  alone,  whether 
legal  or  equitable  only,  wili  authorize  the  party  in  possession,  by  himself  or 
tenant,  to  maintain  the  action.  Therefore,  Buchanan  v.  Roy,  2  O.  S.  251 ; 
Thomas  ▼.  White,  ib.  540;  and  Douglass  v.  Sentt,  6  O.  194,  and  like  decisions, 
that  the  plaintiff  must  have  the  legal  title,  are  inapplicable  to  the  present 
tUtute. 

Rhea  V.  Diek,  84  0.8. 420,  decided  upon  the  statute  as  it  is  now  worded,  holds 
that,  under  section  5-37  of  the  Code  (G7  v.  llG^the  present  section  5779),  a  per> 
•on  in  the  possession  of  real  property  may  maintain  an  action  to  quiet  his  title 
against  a  person  who  claims  an  estate  or  interest  in  the  property  adverse  to  the 
iiile  of  the  party  in  po&sessioo  It  is  not  necessary  that  the  adverse  claim 
•bould  relate  to  or  affect  the  right  of  present  poasessinn. 

(a)  The  possession  of  vendees  or  their  assigns,  under  a  bond  for 
deed  from  vendor,  is  a  sufficient  poflseasion  to  maintain  this  action. 
Thomas  v.   White,  2  O.  S.  540. 

It  was  decided  in  Collins  v.  OoUins,  19  O.  8.  468,  that  a  party  in 
poBBCiooion  claiming  a  fee-simple  can  not  maintain  an  action  against 
those  who  claim  a  remainder  in  the  land  contingent  upon  the  death  of 
the  plaintiff  without  issue,  but  who  claim  no  present  interest  therein. 
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But  it  was  held  in  Rhea  v.  Dick,  34  O.  S.  420,  that  this  was  changed 
by  the  act  of  April  18,  1870  (67  v.  116,  section  5780). 

In  Ehea  v.  Dick,  the  defendant  claimed  that  the  plaintiff  had  only 
a  life  estate,  and  not  a  fee  simple,  which  was  a  slander  of  the  plaintiff's 
title,  and  the  court  held  that  it  was  not  necessary  that  the  adverse 
claim  should  relate  to  or  affect  the  right  of  present  possession. 

The  vendee  of  a  judgment  debtor  who  has  received  a  conveyance 
can  not  maintain  an  action  against  a  purchaser  of  the  land  under  a  judg- 
ment rendered  after  such  contract  of  sale,  unless  he  has  paid  or  brings 
the  purchase-money  into  court.     Butler  v.  Brown,  5  O.  S.  211. 

This  ^ction  is  proper  to  settle  questions  of  disputed  boundaries  when 
possession  is  not  sought  to  be  recovered.  Elliihorpe  v.  Buck,  17  O.  S. 
72,  76';  Bailey  v.  Hughes,  35  O.  S.  597. 

The  plaintiff  must  set  forth  in  his  petition  and  prove  actual  posses- 
sion. A  purchaser  at  sheriff's  sale,  and  in  actual  possession,  may  pro- 
ceed under  this  section  against  a  person  who  holds  by  fraudulent  con- 
veyance from  the  judgment  debtor.     Hubbard  v.  Clark,  8  O.  382. 

The  words  in  the  statute,  '^setting  up  a  claim  thereto,"  include  the 
setting  up  a  claim  to  dispose  of  the  title.  Therefore  an  injunction  may 
be  allowed  to  stay  a  sale  for  taxes  on  city  lots,  assessed  by  a  town,  un- 
der proceedings  illegal  and  void,  but  nevertheless  under  legal  color ; 
for  the  court  will  interfere  by  injuntion  to  prevent  a  cloud  being 
cast  upon  a  title,  under  color  of  legal  proceedings.  Burnet  v.  Cincin- 
nati, 3  O.  73.  For  the  same  reason,  the  court  will  enjoin  a  sale  upon 
execution,  when  such  sale  would  not,  at  law,  confer  title  on  the  pur- 
chaser.    Bank  of  U.  S.  v.  Shuliz,  2  O.  471-495. 

If  a  complainant,  who  seeks  a  conveyance  from  the  elder  patentee 
on  account  of  a  paramount  equity,  has  no  patent  when  the  bill  is  filed, 
he  will  be  entitled  to  a  decree,  if  he  have  a  patent  at  the  time  of  the 
hearing  of  the  case.     Parker  v.  Wallace,  3  O.  490. 

Petition  to  Quiet  Title. 

[Form  495.    g  5779 ;  34  O.  S.  420.] 

Common  Pleas  Court  of County,  Ohio. 

T.  L.  R.,  Plaintiff,    | 
No.  — .]   vs.  >  Petition. 

D.  F.  D.,  Defendant.  ] 

For  a  cause  of  action  against  the  said  defendant,  the  plaintiff  says,* 
that  he  is  seized  in  fee-simple,  and  is  in  the  actual  possession  of  the  fol- 
lowing described  real  estate,  in  which  the  said  defendant  claims  an  estate 
and  interest  adverse  to  the  plaintiff,  to  wit :     [/7ere  describe  the  real  estate.^* 

The  plaintiff  further  avers  that  he  derives  his  title  to  said  lands  and 
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tenements  under  the  following  clause  contained  in  the  last  will  and  tflata» 
ment  of  E.  D..  deceased  - 

"  I  give,  devise,  and  bequeath  to  my  brother,  T.  L.  R.  (the  plaintiff),  my 
farm,  situate  in  the  county  of  B.,  aforesaid,  on  the  road  leading  from  R. 
to  M.,  containing  about  one  hundred  and  forty  acres"  (the  lands  above 
•lescribed).  "  It  is  my  will  that  if  my  son,  D.  H.  D.,  should  survive  my 
brother.  T.  L.  R.,  aforesaid,  that  said  farm,  at  the  death  uf  my  said  brother, 
fhall  go  to  my  son.  D.  H.  D." 

Said  D.  H.  D.  is  dead ;  and  the  said  defendant,  who  claims  under  and 
through  him,  avers,  and  gives  out  in  words  and  speeches,  that  the  plaint- 
iff has  but  a  life  estate  in  said  premises,  and  that  the  defendant  owns  the 
remainder,  after  his  decease,  in  fee-simple,  to  the  great  injury  and  damage 
of  the  plaintiff  and  to  his  said  title  and  possession. 

Wherefore,  the  plaintiff  prays  that  he  may  be  adjudged  the  owner  in 
fee-nimple  of  said  premises,  freed  from  all  claims  of  an  estate  or  interest 
therein  of  the  said  defendant,  by  reason  of  the  premises;  for  costs,  and 
for  all  relief  to  which,  upon  the  facta  of  the  case,  he  may  be  entitled  in 
law  or  equity. 

[  Km/fca/ion.]  ,  Attorney  for  Plaintiff. 

In  his  answer,  the  defendant  will  set  up  the  estate,  or  interest  which 
he  claims  in  the  land  ;  and  if  he  disputes  the  fact  of  the  plaintiff's 
posst^OD,  deny  it.  H\a  silence  will  admit  plaintiff's  possession.  He 
may  also  ask  for  affirmative  relief. 

Petition  to  Quiet  Title, 

[Form  496.    §5779.] 

<>>mmon  Pleas  Court  of County.  Ohio. 

The  Incorporated  Village  of  W.,  Plaintiff,' 
No  — .]  ».».  }•  Petition. 

J.  R.  Defendant 

For  n  cause  of  action  against  the  said  defendant,  the  plaintiff  says  that 
it  is  a  municipal  corporation,  duly  incorporated  a.s  a  village  in  and  by  its 
said  name,  under  the  laws  of  this  state;  that  [A<t«  iiuert  what  i>  between  the 

•*,  irt  Form  495];  that  on  the day  of ,  a.  d.  18 — ,  for  the  uses  and 

purposes  of  a  burying-ground,  grave-yard,  and  cemetery  for  said  village, 
it  purchased  from  said  defendant,  J.  E..  the  then  owner  of  the  same,  in 

fef^simple,.  for  the  valuable  consideration  of dollars,  then  paid  by  it 

to  him,  and  which  he  received  and  accepted  as  full  payment  for  the  same, 
th^  naid  above  described  premises;  that  thereupon  the  said  defendant 
conveyed  said  premises  to  the  plaintiff  for  such  burying-ground,  etc.  by 
deed  in  fee-simple,  on  the  said  day;  that  the  plaintiff  thereupon  estab- 
lished a  burying-ground  upon  said  premises,  for  which  it  used  the  same 
until  about  the day  of ,  a.  d.  18 — ,  when  it  was  found  more  expe- 
dient and  t>etter  for  said  village  to  obtain  lands  elsewhere  for  its  cemetery, 
which  it  has  done,  and  with  the  consent  of  the  barial  lot-owners,  and 


]p;, 
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all  having  their  dead  buried  in  said  old  grave-yard,  all  the  dead  that  were 
so  buried  there  have  been  removed  to  and  buried  in  said  new  cemetery ; 
that  on  said  last  named  day,  the  plaintiff,  by  ordinance  duly  enacted,  pro- 
vided for  the  erection  of  its  public  building  upon  said  premises,  said  old 
burying-ground,  for  which  public  use  it  is  intended  to  employ  the  same. 
And  the  plaintiff  further  says  that  since  the  doing  of  the  aforesaid  acts 
by  the  plaintiff,  the  defendant  claims,  and  avers,  and  gives  it  out  in  words 
and  speochps,  that  the  plaintiff  has  now  no  title  to  said  premises,  and  that 
by  siicli  said  acts,  the  said  premises  and  the  title  thereto  have  become 
fori'eiled,  and  liave  reverted  to  him,  said  defendant,  in  fee-simple,  and  he 
threatens  to  repossess  himself  of,  and  hold  the  same  against,  the  plaintiff. 

[^Prayer  us  in  Form  495.] 

Note. — ft  will  be  observed  that  the  conveyance  in  this  case  was  not  a  volun- 
tary donation  or  dedication  of  the  land  by  the  defendant  for  a  grave-yard;  but 
he  sold  it  for  a  valuable  consideration  for  a  purpose  for  which  the  corporation 
could  acquire  and  hold  real  estate.  Skcrrett  v.  Presbyterian  Society,  41  O.  S, 
606. 

This  distinguishes  such  cases  from  those  like  Van  Wert  v.  Edson,  18  O.  S. 
221,  where  these  was  a  dedication  to  the  village  for  a  specific  use — school  pur- 
poses— for  which  use  alone  the  fee  vested.  The  fee  was  limited  to  the  continu- 
ance of  such  use;  and  upon  its  absolute  abandonment  for  that  purpose  the  fee 
terminated  by  limitation,  the  donor  being  entitled  to  the  land  in  fee  by  rever- 
sion. Even  in  such  cases  the  abandonment  of  the  specified  use  must  be  such  as 
to  render  it  impossible  to  resume  such  use  at  any  future  time. 

The  provisions  of  the  statute  in  this  last  case  also  prevented  the  application 
of  the  doctrine  of  cy  pres,  which,  in  some  cases,  may  be  applied.  Cy  pres  means 
as  near  as,  that  is,  a  trust  may  be  carried  out  as  nearly  as  the  case  will  permit,  aa 
by  applying  to  an  object  as  nearly  like  that  specified  as  possible. 

rForin497.    §5779.] 
Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,       | 
No.  — .]      vs  \  Petition, 

C.  D.,  Defendant.  J 
[^Follow  Form  495  to  the  second  *,  and  add  :]  And  the  plaintiff  further  says 

that,  on  or  about  the day  of ,  a.  d.  18 — ,  a  lease  of  said  premises 

for years,  renewable  forever,  at  the  option  of  the  lessee,  or  his  assign- 
ees, was  executed  by ,  then  the  owner  and  seized  of  said  premises  in 

fee-simple,  to ,  at  a  rental  of dollars  per  year,  payable  quarterly  in 

equal  sums,  on  the day  of  every , , ,  and ,  during  the 

continuance  of  said  lease,  the  lessee,  or  his  assigns,  or  sub-lessees,  to  pay 
all  taxes  and  assessments  that  might  be  levied  thereon;  and  for  any  de- 
fvuit  said  lessor  should  have  the  right  to  re-enter  said  premises  and  re- 
possess himself  of  the  original  estate ;  that  by  deed  duly  executed,  etc.,  the 

said conveyed  said  premises,  subject  to  said  lease,  to  the  plaintiff; 

that  said  lessee,  said .  on  the day  of ,  a.  d.  18 — ,  sublet  said 

premises  for  the  term  of years  to  the  defendant,  the  said  defendant, 
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among  other  things,  to  pay  all  such  snid  taxes  and  assesamenta ;  that  said 
original  lessee  and  said  defendant  wholly  failed  to  pay  the  taxes  on  said 

premises  for  the  year ,  amounting  to  dollars,  and  for  the  yeai 

— — ,  amounting  to dollars,  and  neither  of  them  has  since  paid  any 

taxes  upon  said  premises,  but  the  same  have  been  paid  by  the  plaintiff; 
that  said  premises  became  delinquent  [or,  forfeited]  for  such  said  taxes,  and 
the  penalties  thereon,  and  were  duly  offered  for  sale  at  delinquent  [or, 

forfeited]  tax  sale  by  the  treasurer  of  said county,  and  purchased  by 

the  plaintiff  at  such  said  tax  sale,  to  save  his  said  estate ;  that,  on  account 

of  said  forfeiture,  the  plaintiff,  on  or  about  the day  of ,  peaceably 

entered  said  premises,  and  took  and  has  held  possession  of  the  same  ever 

since,  under  his  said  deed  in  fee-simple;  that  said ,  said  lessee  under 

said  perpetual  lease,  on  or  about  the day  of .  a.  d.  18 — ^assigned 

all  his  interest  and  eittate  in  the  same  to  the  plaintiff,  the  period  of  the 
term  of  the  defendant  as  such  said  sub-tenant  not  yet  having  expired; 
and  that  the  defendant  now  claims,  and  gives  it  out  in  words  and  speeches, 
that  he  still  owns  his  said  term,  and  is  entitle<l  to  redeem  the  same  from 
said  defaults,  and  threatens  to  bring  an  action  therefor  and  dispossen 
the  plaintiff. 

[Prayer  for  relief  at  in  Form  495.] 

Note, — And  when  the  condition  (being  a  common>law  condition)  is  broken, 
the  whole  estate  shall  be  defeated ;  so  that  if  there  be  a  lease  for  life  rnxde  by 
deed,  and  not  by  will,  the  remainder  over  in  fee,  on  condition  that  the  lessee 
for  life  shall  pay  10^.  to  the  lessor;  if  the  lessee  pay  not  this  10/^  the  estate  in  re- 
mainder is  avoided  also.     1  Sheppard's  Touchstone,  120. 

While  an  action  is  pending  for  forfeiture  of  a  lease,  the  lerseo  may  rt>deem 
the  forfeiture,  but  not  after  the  landlord  has  taken  possession  because  of  tha 
forfeiture      The  lease  and  term  are  thereby  extinguished. 

In  the  same  manner  petitions  can  be  framed  from  the  facts  of  each  ease. 

Jdxxsment  for  PLAnrriTF. 

[Form  498.] 

A.  a  ) 

No.  — .]  vi.  >  Judgment  for  Plaintifil 

CD.  j 
This  day  came  the  said  parties  by  their  respective  attorneys,  and  there- 
upon this  cause  came  on  to  be  heard  by  the  court  upon  the  pleadings  and 
the  evidence  adduced  by  the  parties  respectively,  and  was  argued 
by  counsel;  on  consideration  whereof,  and  being  fully  adrised  in  the 
premises.*  the  court  doth  find  that  the  plaintiff  is  entitled  to  the  relief 
aa  prayed  for  in  his  petition.  Wherefore  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  said  plaintiff,  in  his  said  title  to  and  posses- 
sion of  said  premises,  be  and  he  is  hereby  forever  quiet<><I,  m  against  the 
said  claims  of  the  said  defendant  of  said  estate  and  interest  in  said  real 
property  described  in  the  petition  herein  adverse  to  him;  and  also  that 
the  plaintiff  recover  against  the  said  defendant  his  costs  in  this  behalf  ex- 
pended, taxed  at dolbirs. 
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JUGDMENT   FOR   DEFENDANT. 

[Form  499.] 

A.  B.  ] 

No.  — .]  vs.  y  Judgment  for  Defendant. 

C.  D.  j 

\_Follow  Form  498  io  the  *  and  continue ;]  The  court  doth  find  the  issues  joined 
in  favor  of  the  defendant,  and  that  the  said  estate  and  interest  he  claims 
in  said  real  property  described  in  the  petition,  adverse  to  the  plaintiff, 
are  a  valid  and  subsisting  estate  and  interest,  wherefore  it  is  ordered  and 
adjudged  by  the  court  that  the  petition  of  the  plaintiff  be  and  the  same 
is  hereby  dismissed.  [7/"  the  defendant  prays  in  his  answer  and  cross-petition 
for  relief,  to  which  the  court  finds  he  is  entitled,  state  it  as  though  he  were  plaint- 
if. 2  And  it  is  further  adjudged  that  the  defendant  [go  hence  without 
day  and]  recover  of  the  plaintiff  his  costs  in  this  behalf  expended,  taxed 
at dollars. 

If  the  plaintiff  is  defeated  because  his  possession  is  denied  and 
found  against  him,  the  judgment  should  find  the  fact,  and  render  judg- 
ment for  the  defendant  for  the  reason  that  the  plaintiff  is  not  in  pos- 
session. That  will  leave  all  questions  of  title  to  be  determined  in  a 
proper  action. 
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CHAPTER  XLIII. 

BBOOTTPMENT   IN    ACTIONS   FOR  THE   RECOVERY  OP  THIS 
PURCHASE-MONEY  OF  REAL  ESTATE. 

Vendee  may  recoup  amount  of  liens  and  incumbrances.  Sec.  5780.  In 
actions  for  the  recovery  of  purchase-money  of  real  estate,  by  vendor 
against  veudee,  it  shall  be  curapetent  for  such  vendee,  notwithstand- 
ing hb  continued  possessiou,  to  set  up,  by  way  of  counterclaim,  any 
breach  of  the  covenants  of  title  acquired  by  him  from  the  plaintiff, 
and  to  make  any  person  claiming  an  adverse  estate  or  interest  therein 
party  to  the  action ;  and  ujjon  the  hearing  he  shall  be  entitled  to  recoup, 
against  the  plaintiff's  demand,  the  present  worth  of  any  existing  lien 
or  incumbrance  thereon  ;  and  if  the  adverse  estate  or  interest  of  the 
claimant  is  an  estate  in  reversion  or  remainder,  or  contingent  upon  a 
future  event,  the  court  may  order  the  vendee,  with  hb  assent,  to  sur- 
render the  possessiou  to  his  vendor,  upon  the  reimyment  of  so  much 
of  the  purchase-money  as  has  been  paid  thereon,  with  interest,  or 
direct  the  payment  of  the  purchase-money  claimed  iu  the  action, 
uix)n  the  plaintiff  giving  bond  in  double  the  amount  thereof,  with 
two  or  more  sureties,  to  be  approved  by  the  court,  for  the  jjayment  of 
the  same,  with  interest,  if  the  defendant  or  hb  privies  be  subsequently 
evicted  by  reason  of  the  defect. 

iV^to.— Prior  to  the  piusage  of  this  MCtion,  April  IS,  1870  (67  v.  116),  the 
ooTenante«  in  »  conveyanre  of  lands  could  maiQiaia  no  action  for  breach  of 
the  cuvenanta  of  warranty  antil  evicted  by  title  paramount.  He  could  yield 
to  auch  title  without  a  lawsuit,  but  took  the  risk  of  such  title  being  paramount 
to  that  conveyed  by  the  deed  to  him.  If,  being  sued,  be  notified  his  grantor  to 
appear  and  defend  against  the  action,  and  be  failed  to  do  so,  on  eviction,  be 
could  rei-over  the  costs  and  reasonable  expenses  of  defending  the  action 
against  him,  as  part  of  bis  demages.  Covenants  of  warranty  which  run  with 
the  land,  being  made  to  the  grantee  and  his  "  assign*,"  may  be  sued  upon  by  any 
subsequent  grantee,  however  far  removed  from  such  original  ^rant4>r,and  thestat* 
ute  of  limitations  df>os  not  begin  to  run  until  eviction.  For  example,  A.  conveys 
lands  to  B.  with  covenants  of  warranty  to  R.  and  assigns;  B.  conveys  to  C. 
without  warranty,  as  by  deed  of  quitclaim,  C.  may  maintain  an  action  against 
A.  for  breach  of  such  covenants  of  warranty  in  bis  deed  to  B. 

Personal  covenants  do  not  run  with  tLe  land,  and  if  broken  are  broken  as 
soon  as  made,  from  which  time  the  statute  of  limitations  begins  to  run.  The 
assignee  of  the  grantee  has  no  right  of  action  for  their  breach.  For  cot»> 
nants  that  run  with   the  land,  and  such  as  do  act,  consalt  treatises  upoa 
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conveyancinET,  real  estate,  etc.  By  the  act  of  1870,  section  5780  was  by  amend- 
ment added  to  and  made  part  of  section  5779,  then  section  557  of  the  Code. 
They  were  construed  together  in  Rhea  v.  Dick,  34  O.  S.  420,  and  should  be 
when  necessary  since  the  revision. 

(a)  The  provisions  of  this  act  are  remedial  only,  and  affect  all 
causes  of  action  arising  after  the  passage  of  the  act.  Templeton  v. 
Krauer,  24  O.  S.  554.  But  where  the  cause  of  action  arose  before  the 
passage  of  the  act,  the  provision  authorizing  the  court,  at  its  discretion, 
to  order  a  rescission  of  the  contract  or  to  render  judgment  for  the 
plaintiff  only  upon  his  giving  bond  of  indemnity  to  the  defendant 
against  damages  resulting  from  a  subsequent  eviction,  is  in  violation 
of  article  2,  section  28,  of  the  constitution,  inhibiting  the  passage  of 
retroactive  laws,  etc.     Stock  Go.  v.  Saas,  24  O.  S.  542, 

In  an  action  to  recover  the  purchase-money  of  real  estate,  the  right 
of  the  vendee,  under  this  section,  to  make  any  person  claiming  an  ad- 
verse interest  a  party,  exists  only  where  there  has  been  a  breach  of  the 
covenants  of  his  deed.     Cincinnati  v.  Brachman,  35  O.  S.  289. 

A  defendant  having  failed  to  establish  his  defense  to  an  action  for 
purchase-money,  the  action  will  not  be  retained  to  adjust  disputed 
questions  of  title  between  the  defendants  in  respect  to  lands  in  which 
the  plaintiff  has  no  interest.     Meek  v.  Breckenridge,  28  O.  S.  642. 

[Form  500.    §  5780.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    ] 
No.  — .]  vs.  >  Petition. 

C.  D.,  Defendant.  ) 

For  a  cause  of  action  against  the  said  defendant,  the  said  plaintiff  says 

that,  on  or  about  the day  of ,  a.  d.  18 — ,  he  sold  and  conveyed  to 

the  said  defendant,  by  deed  of  general  warranty,  the  lands  and  tenements 
described  as  follows,  to  wit:  \_Here  describe  the  lanas  as  in  ike  deed.'} 

He  further  says  that,  in  consideration  of  said  deed  of  conveyance,  the 
said  defendant  agreed  in  writing  with  him — a  copy  of  which  agreement  is 

filed  herewith,  marked  A — to  pay  the  plaintiff  the  sum  of dollars, 

on  the day  of  ,  a  d.  18 —  {_siate  the  terms  of  the  agreement  according 

to  its  legal  effect,  as  a  fact'],  which  period  has  elapsed;  and  that  there  is  now 
due  to  the  plaintiff  from  the  defendant  by  reason  of  the  premises  the 

said  sum  of dollars,  with  interest  from  the  — < —  day  of ,  18 — ,  for 

which,  with  interest  as  aforesaid,  and  costs,  he  asks  judgment  against  the 
defendant.  ,  Attorney  for  Plaintiff. 

[  Verification."] 

Note. — If  the  purchase-money  debt  is  evidenced  by  a  promissory  note,  or  ob- 
ligation foi  the'  payment  of  money  only,  the  plaintiflF  will  sue  upon  it,  as  in 
Form  1,  and  the  defendant  will  set  up  the  consideration,  facts,  etc.,  in  his 
answer. 
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[Form  501.    2  5780.] 
Common  Pleas  Court  of County.  Ohia 

A    B.,  Plaintiff,    | 
No.  — .]  vs.  >  Answer  and  Cro8s>Petition. 

C.  D.,  Defendant ) 

And  now  comes  the  said  defendant,  C.  D..  and  for  answer  to  the  peti* 
tion  herein,  and  by  way  of  counterclaim  and  cross-petition,  says  that  said 
deed  of  conveyance  from  the  plaintiff  to  the  defendant,  for  the  lands  and 
tenements  therein  describetl,  contains  the  following  warranties  made  by 
the  plaintiff  to  the  defendant,  etc.,  to  wit:  \_Here  set  out  the  covenants  of 
toarranti/.']  And  thb  defendant  further  says  that  said  plaintiff  has  not 
kept,  but  has  broken  his  said  covenants  as  follows,  to  wit:  [//«re  state  the 
breach  or  breaches  eomf.lained  of,  as,  before  and  at  the  time  of  making  said 
covenants  of  warranty,  one  E.  F.,  whom  the  defendant  asks  may  be  made 
a  party  defendant  to  this  action,  cluimeil  and  still  claims  an  adverse  es- 
tate and  interest  in  said  premises,  and  held  and  still  holds  a  mortgage 
lien  upon  said  premises  for,  as  he  claims,  a  large  sum  of  money,  and  which 
is  nn  incumbrance  upon  said  lands  and  this  defendant's  title  thereto.] 
Wherefore  the  defendant  asks  that  said  E.  F.  may  be  made  a  party  de* 
fendant  to  this  action,  and  required  to  set  up  and  state  fully  the  nature, 
amount,  etc.,  of  his  said  alleged  mortgage  lien;  that,  if  saiJ  mortgage  lien 
shall  be  found  by  the  court  to  be  valid,  for  the  amount  thereof,  the  de- 
fendant may  be  allowed  to  recoup  the  present  worth  thereof,  against  the 
plaintiffs  said  demand  in  bis  petition  set  forth;  and  for  all  such  relief  as 
this  defendant  may  be  entitled  to,  upon  the  facts,  either  in  law  or  equity. 

,  Attorney  for  Defendant 

[  Verification  and  precipe  for  summons /or  /Murty  so  made  ii^endant."] 

Note. — Tho  party  or  parties  made  defendant  by  such  answer  and  cross-petition 
should  be  served  with  summons,  and  required  to  answer  the  same  as  in  an  ac- 
tion instituted  against  them.  They  will  ret  up  by  answer  their  claims,  which 
may  be  treated  as  a  petition  filed  by  them.     }  5080. 

When  the  unpaid  purehase-motiey  is  emdeneed  by  a  promiaory  nole, 
the  plaiutifT  will,  uf  course,  simply  sue  upon  such  note  as  in  Form  1, 
aud  the  facts  of  the  transaction  must  be  set  up  in  the  defendant's 
answer  and  cross-petition. 


[Form  502,    2  5780.] 
Common  Pleas  Court  of ——  County,  Ohia 
A.  B.,  Plaintiff,    | 
No.  — .I  w.  >  Answer  and  Cross- Petition. 

C.  D.,  Defendant,  j 

And  now  come.H  the  said  defendant  and  for  answer  to  the  petition 

herein,  »nd  by  way  of  cross-petition,  says  that  the  consideration  for  said 

promissory  note  stated  in  the  petition  is  for  lands  and  tenements  sold 

and  conveyed  by  deed,  by  the  plaintiff  to  the  defendant  which  dsed  was 

o 
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executed  on  or  about  the  day  of  ,  a.  d.  18 — ,  and  so  conveyed 

from  the  plaintiflF  to  this  defendant  the  following  described  lands,  to  wit : 
£E[ere  describe  the  lands  as  in  the  deed.'] 

And  this  defendant  further  says  that  said  deed  of  conveyance  of  said 
premises  contains  the  following  covenants  of  warranty  made  by  the 
plaintiff  to  and  with  this  defendant,  to  wit:  [^Here  set  forth  the  covenants  of 
warranty.] 

And  this  defendant,  further  answering,  says  that  said  plaintiff  has  not 
kept  his  said  covenants,  but  the  same  hath  broken,  with  the  defendant,  as 
follows,  to  wit:  \_Here  state  the  breaches  separately,  as,  1st,  in  Form  501,  if  the 
fact  be  so ;  and  2d,  and  also  one  G.  H.,  whom  this  defendant  asks  may  also  be 
made  a  party  defendant  to  this  action,  then  claimed  and  still  claims  an 
adverse  estate  and  interest  in  said  premises,  and  holds  an  estate  in  re- 
mainder therein,  to  wit,  the  fee-simple  in  said  premises  upon  the  deter- 
mination of  the  life  of  one .     Also,  that  this  defendant  has  paid  said 

plaintiff  as  part  of  the  purchase-money  of  said  premises  the  following 
sums  of  money  :  here  state  amount  and  time.']  Wherefore  this  defendant  asks 
that  said  E.  F.  and  G.  H.  may  be  made  parties  defendant  to  this  action, 
and  required  to  set  up  and  state  fully  the  natures  of  their  respective  ad- 
verse estates  or  interests  in  said  premises,  and  if  the  said  claims  of  the  said 
E.  F.  or  G.  H.  shall  be  established  by  him  as  against  the  plaintiff  and  this 
defendant,  the  court  may  order  and  require  the  plaintiff  to  repay  to  this 
defendant  the  said  amount  of  purchase-money  by  him  so  paid  the  plaintiflf, 
with  interest,  whereupon  this  defendant  will  surrender  the  possession  of 
said  premises  to  the  plaintiff;  for  costs,  and  for  all  proper  relief  to  which 
this  defendant,  upon  the  facts  of  the  case,  may  be  entitled,  in  law  or  in 
equity,  by  virtue  of  the  statute  in  such  case  made  and  provided. 

[Verification;  and  see  last  form.]  ,  Attorneys  for  Defendant. 

Judgment  Entries. 

[Form  503.    §  5780.] 
A.  B.  ] 

No.  — .]  vs.  \  Judgment  and  Recoupment. 

C.  D.  ] 

This  day  came  the  parties  by  their  respective  attorneys,  and  thereupon 
this  cause  came  on  to  be  heard  upon  the  petition  of  the  plaintiff,  the 
answer  and  cross-petition  of  the  defendant,  C.  D.,  and  the  answer  of  the 
said  E.  F.,  and  the  answers,  etc.,  of  the  other  parties  thereto,  the  plead- 
ings and  the  evidence  adduced  by  the  parties  respectively,  and  the  argu- 
ments of  their  counsel,  and  the  court  being  fully  advised  in  the  premises, 
doth  find  that  on  the  contract  price  for  the  purchase  of  said  lands,  in  the 
record  described,  there  is  yet  due  from  said  C.  D.  to  .said  A.  B.  dol- 
lars;  that  said  E.  F.  holds  a  valid  mortgage  lien  upon  said  premises  for 

the  sum  of dollars  [which  will  be]  due  and  payable  on  the day 

of ,  18—,  and  that  said   plaintiff  hath  broken    his    said  covenants 

as  said  C.  D.  hath  complained  against  him. 

Wherefore  the  court  doth  hereby  order,  adjudge,  and  decree,  that  the 
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MMtii  ('.  [*.,  for  and  on  account  of  naid  breaches  of  covenant,  recoup  against 

the  paid  plmintiflf.  A.  B.,  tUu  sum  of dollars,  the  present  worth  of  said 

mortgnge  lien  and  incumhraucc  of  said  E.  F. 

And  it  is  further  adjudged  l>y  the  court,  that  the  balance,  the  sum  of 
dollars,  the  said  A.  B.  recover  against  the  said  C.  D. 

Ordered  and  adjudged  as  to  costs:  [Here  ttate  the  judgment  om  to  eofte.] 

JinX^MENT  FOR  SURRENDER,  OR  InDEICNTTT. 

[Form  504.    2  5780] 
A.  B  I 

No.  —J  vs.  >  Judgment  for  Surrender  [or,  Indemnity.3 

C.  D.  J 

This  day  came  the  respective  parties  by  their  attorneys,  and  thereupon 
this  cause  came  on  to  be  heard  upon  the  petition  of  the  pltiaintf,  the 
answer  and  cross-petition  of  the  defendant,  C.  D.,  and  the  answer  of  the 
said  G.  U.,  and  the  respective  pleadings  of  the  parties,  and  the  evidence, 
and  was  argued  by  counsel.  On  consideration  whereof,  and  the  court  be- 
ing fully  advised  in  the  premises,  doth  find  the  allegations  contained  in 
the  answer  and  cross-petition  of  said  C.  D.,  and  in  the  answer  of  said  0. 
II  to  be  true  and  that  but  for  such  broaches  of  the  covenants  in  his  said 
ileed  contained,  there  would  be  due  to  said  A.  B.  from  said  C.  D.,  by 

reasop  of  the  premises,  the  sum  of dollars,  as  claimed  in  his  petition. 

Wherefore  the  court  doth  order,  adjudge,  ond  decree,  that  *  said  C.  D., 
having  in  open  court  consented  thereto,  that  said  C  D.  surrender  the  pos- 
session of  8:iid  premises  to  the  said  A.  B.  on  the  repayment  by  said  A.  B. 

to  said  C  D.  of  the  sum  of dollars,  purchase-money  of  said  premises 

paid  by  said  C.  D.  to  said  A.  B.,  on  tlio day  of ,  18 — ,  with  inter- 

ei>t  from  said  last  named  day.     {^Or,  if  required,  provide  after  the  *:  the  said 

C.  D.  pay  to  the  said  A.  B.  the  said  sum  of dollars,  with  interest  from 

the day  of .  18 — ,  upon  the  plaintiff  giving  bond  in  double  the 

said  sum  and  interest  thereon,  with  at  least  two  sureties,  to  be  approved  by 
this  court,  for  the  repayment  thereof  to  said  C.  D.,  with  interest,  if  said 
C.  P.,  or  his  privies,  shall  be  evicted  from  said  premises,  by  reason  of  said 
defects  in  the  said  title  so  conveyed  to  him  by  said  A.  B.] 

Ordered  and  adjudged  as  to  costs:  [Here  enter  order  as  to  payment  of  tks 
eosts.'\ 

Bond  of  Indemnity  Against  Eviction. 

[Form  506.    2  5780.] 

Whereas,  in  cause  No. ,  in  the  Court  of  ''ommon   Pleas  of  — — 

County,  Ohio,  wherein  A.  B  was  plaintiff  and  C.  D  and  O.  H.  were  de- 
fendants, it  was  found  by  the  said  court  that  then-  was  due  and  unpaid  to 

said  A   B..  from  said  C.  D ,  the  sum  of dollars,  with  interest  from  the 

day  of ,  18 — ,  for  and  on  account  of  the  unpaid  purchase>money 

of  the  real  estate  and  property  described  in  the  record  in  said  cause,  con- 
veyed with  covenants  of  warranty  by  said  A.  B.  to  said  C.  D.,  as  in  the 
xaid  record  stated. 
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And  whereas,  on  the  cross-petition  of  said  C.  D.,  said  G.  H,  was 
made  a  party  defendant,  and  set  up  by  answer  in  said  cause  the 
adverse  estate  and  interest  claimed  by  him  in  said  real  estate,  as  stated  in 
said  answer,  the  same  being  an  estate  in  reversion  [or,  remainder.] 

And  whereas,  the  court  directed  the  payment  of  the  said  sum  of 

dollars,  with  interest  as  aforesaid,  by  said  C.  D.  to  said  A.  B.,  upon  the 
eaid  A.  B.  giving  bond  to  said  C.  D.  in  double  the  amount  thereof,  with 
two  or  more  sureties,  to  be  approved  by  the  court,  for  the  repayment  of 
the  same,  with  interest,  if  the  said  C.  D.  or  his  privies  be  subsequently 
evicted  by  reason  of  said  defect  in  said  title  so  conveyed  by  said  A.  B.  to 
said  C.  D. 

Now,  therefore,  we,  A.  B.,  as  principal,  and  and  ,  as  sureties, 

hereby  undertake  and  bind  ourselves,  jointly  and  severally,  unto  said  C. 

D.,  his  heirs  and  assigns,  in  the  sum  of dollars  [double  the  amount  of 

■  such  purchase-money  and  interest  due^,  that  said  A.  B.  will  pay  to  said  C.  D., 

his  heirs,  or  assigns,  the  said  sum  of dollars,  with  the  interest,  if  the 

said  C.  D.  or  his  privies  shall,  at  any  time  hereafter,  be  evicted  from  said 
real  estate  by  reason  of  such  said  defect. 

In  witness  whereof  we  have  hereunto  subscribed  our  several  names,  this 
'       day  of ,  A.  D.  18 — .  ,  Principal. 

'  [  Sureties. 
[Form  506.    §5780.] 

•jj     1  «ff  '  Approval  of  Bond  of  Indemnity  in  Case  of  Eviction 

'-U  jy  f     °^  ^^^^  ^-  ^• 

This  day  came  said  A.  B.,  and  presented  to  the  court  his  certain  jond, 

with and ,  as  sureties  therein,  to  C.  D.,  his  heirs  and  assigns,  in 

the  sum  of dollars,  conditioned  according  to  law,  to  indemnify  and 

repay  the  said  C.  D.  and  privies,  in  case  he,  or  they,  shall  be  evicted  from 
said  premises,  by  the  adverse  claim  of  an  estate  and  interest  therein  of 

said  G.  H.,  the  sum  of dollars,  with  interest,  which  said  bond  and 

sureties  are  hereby  approved  by  the  court. 
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CHAPTER  XLIV. 

SALE  OF  ENTAILED  AND  OTHER  ESTATES. 

Section  4200  provides  that  "  No  estate  in  fee-simple,  fee-tail,  or  anj 
lesser  estate,  in  lands  or  tenements,  lying  uithin  this  state,  shall  be 
given  or  granted,  bj  deed  or  will,  to  any  person  or  persons  but  such 
as  are  in  being,  or  to  the  immediate  issue  or  descendants  of  such  as  are 
iu  being  at  the  time  of  making  such  deed  or  will ;  and  all  estates  given 
in  tail  sliall  be  aud  remain  an  absolute  estate  in  fee-simple  to  the  issue 
of  the  tirj?t  donee  in  tail." 

See  note  in  Rev.  Stats,  to  this  section,  and  cases  there  cited. 

Who  may  obtain  a  ealc  of  entailed  and  certain  other  estates.  Sec.  5803. 
Courts  of  Common  Pleas,  in  an  action  by  the  tenant  iu  tail  for  life,  or 
by  the  grantee  or  devisee  of  a,  qualified  or  conditional  fee,  or  of  any 
other  qualified,  conditional,  or  determinable  interest,  cr  by  a  person 
claiming  under  such  tenant,  grantee,  or  devisee,  or  by  the  trustees 
or  beneficiaries,  if  the  estate  is  held  in  -trust,  may  authorize 
the  sale  of  any  estate,  whctlier  the  same  was  created  by  will, 
deed,  or  contract,  or  came  by  descent,  when  satisfied  that  a  sale  thereof 
would  be  for  the  benefit  of  the  person  holding  the  first  and  present  es- 
tate, interest,  or  use,  and  do  no  substantial  injury  to  the  heirs  in  tail, 
or  others  in  expectancy,  succession,  reversion,  or  remainder;  but  this 
section  shall  not  extend  to  estates  in  dower  or  by  curtesy. 

(a)  The  act  of  April  4,  1859  (56  v.  154),  and  the  acts  supplemental 
thereto,  passed  March  30,  1864  (61  v.  80),  and  April  13,  1865  (62  v. 
184),  include  as  well  estates  created  before  as  after  their  passage,  but 
as  to  estates  created  before  their  passage  they  are  in  conflict  with  article 
1,  section  19,«nd  article  2,  section  28,  of  the  constitution,  and  inop- 
erative. Gilpin  V.  Williams,  25  O.  S.  283.  But  not  as  to  estates 
created  afUr  their  passage.  Nimtnoiu  v.  WedfaU,  33  O.  S.  213;  Oyler 
V.  Scantan,  33  O.  S.  308. 

The  act  of  April  13,  1865,  extends  and  applies  the  acts  of  April  4, 
1859,  and  March  3,  1864,  to  all  estates  tail  or  for  life  with  remainder 
over  to  any  other  person  or  persons,  and  to  all  determinable  estates 
tail  or  for  life  with  remainder  over  to  any  other  person  or  persons,  and 
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to  all  determinable  estates  which  may  be  created  by  will,  etc.,  after  its 
passage.     Nimmons  v.  Westjall,  33  O.  S.  213. 

Under  the  act  of  April  4,  1859,  and  said  supplemental  acts,  the 
owner  of  a  life  estate  in  possession  created  by  will  subsequent  to  April 
13,  1865,  may  institute  proceedings  for  the  sale  of  both  the  life  estate 
aud  the  estate  in  remainder ;  and  this  may  be  done  notwithstanding 
the  testator  provided  in  the  will  for  the  disposition  of  the  land  and  the 
determination  of  the  life  estate.     lb. 

A  tenant  for  life  who  held  the  remainder  in  the  undivided  Iialf  of  the 
estate,  and  the  fee  in  the  other  undivided  half,  asked  under  this  sec- 
tion for  the  sale  of  her  undivided  half  in  fee,  and  the  owners  of  the 
other  undivided  half  in  remainder,  subject  to  her  life  estate,  objected 
that  such  sale  would  injure  them,  and  the  tenant  for  life  hsLving  con- 
sented to  the  sale  of  the  whole  property,  and  the  court  having  found 
that  such  sale  would  not  injure  the  remainder-men,  decreed  a  sale: 
Held,  that  there  was  no  error  in  the  decree.  Oyler  v.  Seanlan,  33  O. 
S.  308. 

What  petition  to  contain,  and  who  to  be  made  defendants.  Sec.  5804. 
The  petition  shall  contain  a  description  of  the  estate  to  be  sold,  a  clear 
statement  of  the  interest  of  the  plaintiff  therein,  and  a  copy  of  the 
will,  deed,  or  other  instrument  of  writing  by  which  the  estate  is  cre- 
ated ;  all  persons  in  being  who  are  interested  in  the  estate,  or  who  may, 
by  the  terms  of  the  will,  deed,  or  other  instrument  creating  the  en- 
tailment or  other  estate,  thereafter  become  interested  therein  as  heir, 
reversioner,  or  otherwise,  shall  be  made  parties  to  the  petition ;  and 
if  the  names  of  any  persons  who  ought  to  be  made  parties  are  un- 
known to  the  plaintiff,  or  if  the  residence  of  any  such  party  is  un- 
known to  the  plaintiff,  the  fact  shall  be  verified  by  the  affidavit  of  the 
plaintiff,  and  the  sale  may  be  ordered  notwithstanding  such  names 
and  residences  are  unknown. 

(a)  A  copy  of  the  will,  deed,  or  other  instrument  of  writing  by 
which  the  estate  is  created,  should  be  contained  in  the  petition,  but 
not  subsequent  conveyances,  by  which  parties  defendant  may  have 
changed  their  interests.  Oyler  v.  Seanlan,  33  O.  S.  310,  311.  (The 
instrument  may  be  made  part  of  the  petition  in  the  form  of  stating 
"  a  copy  of  which  is  hereto  attached,  marked  'A,*  and  made  part  of 
this  petition.") 

Order  for  sale  and  effect  of  sale.  Sec.  5805.  If,  upon  the  hearing 
of  the  petition,  it  be  made  to  appear  to  the  court,  by  satisfactory 
proof,  that  a  sale  of  the  estate  would  be  for  the  benefit  of  the  tenant 
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in  tail  or  for  life,  and  do  no  substantial  injury  to  the  heirs  in  tail,  or 
others  in  expectancy,  succession,  reversion,  or  remainder,  the  court 
shall  direct  a  sale  of  the  estate  to  be  made,  and  the  manner  thereof, 
iind  shall  ap}>oiut  some  suitable  perK)n  or  pers^ms  to  make  the  same; 
uid  such  sale  siiall  vest  the  estate  8«>ld  in  the  purchaser,  freed  from 
lite  entailment,  liniitution,  or  cojidition. 

A  tale  may  be  had  by  cnivtent.  Sec.  5806.  All  parties  in  interest 
may  appear  vuluuturily,  and  consent  in  writing  to  such  sale;  and  tes- 
tamentary guardians,  and  guardians  :ippointo<l  by  the  court  of  probate, 
may  a^^sent,  in  the  place  of  their  ward:i,  to  the  sale. 

Note,-~(^uery,  can  a  married  woman,  without  her  husband  joining  with  her, 
give  a  valid  written  consent  with  the  sanction,  and  under  the  supervision  of  the 
court?  It  would  seem  so,  or  the  Iet;is1ature,  which  has  provided,  us  above,  for 
minors  and  others  under  guardianship,  would  have  made  provision  for  femes 
eover^ ;  but  the  legislature  can  not  decide  what  the  law  is,  it  can  only  maico 
law,  not  construe  it. 

Report  and  confirmation  of  sale  and  deed.  Sec.  5807.  All  such  sales 
shall  be  reported  to  the  court  authorizing  the  same ;  and  if,  on  exam- 
ination thereof,  it  appear  that  the  sale  was  fairly  conducted  and  made, 
and  that  the  price  obtained  is  the  reasonable  value  of  the  estate  sold, 
the  court  shall  confirm  the  sale,  and  direct  a  deed  of  conveyance  of  the 
premises  sold  to  be  made  to  the  purchaser,  on  payment  of  the  purchase- 
money  or  on  securing  the  payment  thereof  in  such  manner  as  shall  be 
approved  by  the  court. 

Row  proceeds  of  gale  disposed  of.  Sec.  5808.  All  money  arising  from 
sales  under  this  subdivision  (subd.  4,  tit.  1,  div.  7,  ch.  10)  shall,  for 
purposes  of  descent,  succession,  reversion,  or  remainder,  have  the 
same  character,  and  be  governed  by  the  same  principles,  as  the  estate 
sold,  and  shall  pass  according  to  the  terms  of  the  deed,  will,  or  other 
instrument  creating  the  estate. 

Note. — The  character  of  the  estate  attaches  and  inheres  to  the  proceeds  of  the 
sale  which  are  substituted  for  the  property  so  sold. 

How  proetedi  may  be  woeded.  Sec.  5809.  Mon«>y  arising  from  snch 
sales  shall,  under  the  direction  and  approval  of  the  court,  be  invested 
ill  the  certificates  of  the  funded  debt  of  this  state  or  of  the  United  States, 
or  in  bonds  secured  by  mortgage  on  unincumbered  real  estate  .situate 
in  the  proper  county  of  double  the  value  of  the  money  secured  thereby, 
exclusive  of  buildings  and  other  improvementj*,  and  of  timber,  mines, 
and  minerals ;  or  the  court  may  order  the  same  to' be  re-invested  in  other 
real  estate  within  this  state,  uudersuch  restrictions  as  it  may  prescribe. 
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which  investment  shall  be  reported  to  the  court,  and  subject  to  its  ap- 
proval and  confirmation ;  the  real  estate  in  which  the  money  is  re- 
invested shall,  for  purposes  of  descent,  succession,  reversion,  or  re- 
mainder, have  the  same  character,  and  be  governed  by  the  same  prin- 
ciples, as  the  estate  sold,  and  shall  pass  according  to  the  terms  of  the 
deed,  will,  or  other  instrument  creating  the  estate  sold ;  the  court  shall 
appoint  competent  trustees  to  invest  the  money,  and  manage  the  same, 
who  shall,  from  time  to  time,  report  to  the  court  their  proceedings, 
and  the  condition  of  the  fund ;  and  the  court  shall  require  of  such 
trustees  security  for  the  faithful  discharge  of  their  duty;  may,  from 
time  to  time,  require  additional  security ;  may  remove  such  trustees 
for  cause,  or  reasonable  apprehension  thereof;  and  may  accept  the 
resignation  of  a  trustee,  and  fill  a  vacancy  by  a  new  appointment. 

Wlio  to  receive  income  and  pay  taxes  and  expenses.  Sec.  5810.  The 
net  iucome  accruing  from  sales  authorized  by  this  subdivision  shall  be 
paid  to  the  person  or  persons  who  would  be  entitled  to  the  use  or  in- 
come of  the  estate  were  the  same  unsold  ;  and  all  taxes,  and  the  expenses 
of  the  investment  and  management  of  the  fund,  shall  be  paid  by  the 
person  or  persons  entitled  to  the  income  thereof. 

Such  estates  may  be  leased.  Sec.  5811.  Upon  like  proceedings  tho 
court  may  direct  that  such  estates  be  leased  for  a  term  of  years,  re- 
newable or  otherwise,  as  may  appear  most  beneficial,  and  upon  such 
terms  as  appear  just  and  equitable;-  and  the  rents  and  profits  shall  be 
paid  to  the  person  or  persons  who  might  otherwise  be  entitled  to  the 
use  and  occupancy  of  the  estate,  or  the  income  thereof. 

SALE   OP  PROPERTY,   IN    CERTAIN    CASES,    GIVEN    FOR  RELIGIOUS   USE. 

When  and  what  property  given  for  religious  use  mmj  he  sold.  Sec.  5812. 
When  any  real  estate,  except  burial-grounds  or  a  cemetery,  has  been 
donated,  bequeathed,  or  otherwise  intrusted  to,  or  purchased  by,  any 
person  or  trustee,  for  any  public  religious  use,  but  not  to  or  for  the  use 
of  any  specific  or  particular  religious  society  or  denomination,  or  when 
the  same  has  been  donated,  bequeathed,  or  intrusterl  to,  or  purchased 
by,  a  particular  religious  society  or  denomination,  and  has  been  aban- 
doned for  such  use,  the  Court  of  Common  Pleas  of  the  county  in 
which  the  same  is  located  may,  upon  good  cause  shown,  upon  the  peti- 
tion of  any  cifizen  of  the  vicinity,  make  an  order  for  the  sale  of  such  prop- 
erty, whether  the  same  has  been  built  upon  or  otherwise  improved  or 
not,  and  may  make  such  order  as  to  costs,  and  such  disposition  of  the 
proceeds  of  the  sale  to  such  religious  or  other  public  use,  as  shall  be 
just,  proper,  and  equitable;  and  the  purchaser  thereof  shall  be  in* 
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Tested  with  as  full  and  complete  a  title  thereto  as  the  character  of  th« 
original  grunt  for  sueb  religious  use  will  alli>\v. 

Note. — Tbis  is  an  authorization  of  the  application  of  the  doctrine  of  ey  prm 
in  such  cases. 

Neoegeary  parties  to  the  proceedings.  Sec.  5813.  All  persons  who 
have  a  vested,  contingent,  or  reversionary  interest  in  such  real  estate, 
and  the  trustees  or  other  temporal  officers  of  any  religious  society  then 
using  the  same,  shall  he  made  parties  to  the  petition,  and  l)e  notified 
of  the  filing  and  pendency  thereof,  as  in  a  civil  action.  (That  is,  by 
nimmoM.) 

Note. — As  to  sales  of  church  property  by  religious  corporfttionf,  or  socieUea, 
•eoiections  8773-3776;  8787,3788;  3794-37%;  Partition.  6776-6778. 

Petition  op  Tenant  for  Life  for  Sale  op  the  Estatb. 

[Form  607.     U  5803,  5804;  33  O.  S.  308.] 

Common  Pleas  Court  of County,  Ohio. 

8.  S.,  Plaintiff,  ) 

No.  — .]  vs.  V  Petition. 

M.  O.  and  \maming  all  the  parties  dffendant].  Defendants.  ) 

The  Raid  plaintiff  says  that,  on  the day  of ,  a.  d.  18 — ,  O.  8.,  of 

,  diinl,  leaving  a  will,  by  the  terms  of  which  be  gave  to  his  widow,  said 

S  S.,  the  life  estate  in  the  real  estate  hereinafter  de»cribe<l,  a  copy  of 
which  will  and  the  probate  thereof  x-i  hereto  attached,  marked  "A."  and 
made  part  hereof  The  following  is  the  description  of  said  real  estate, 
to  wit:  \_Here  ifescribe  it.'] 

And  in  and  by  said  will,  said  testator  gave  remainder  over,  in  said  real 
estate,  to  E.  B..  M.  O.,  S.  W.,  his  sisters,  ond  to  C.  S..  Jr..  in  trust  for  his 
niece,  M.  P..  wife  of  T.  P..  and  to  his  brothers,  R.  S..  C.  S.,  Sr.,  E.  S.,  and 
\o  his  nephew,  C.  S.,  Jr.,  their  heirs  and  assigns  forever,  share  and  share 
alike,  all  of  whom  aro  made  defendants  herein,  the  share  of  said  M.  P.  to 
l^e  held  by  said  trustee  for  her  benefit  during  her  life,  and  after  her  death 
to  pa.ss  to  her  brothers  and  sisters,  children  of  D.  and  M.  O.,  share  and 
•bare  alike. 

[The  plaintiff  further  says  that  thereafter,  to  wit,  on  the  day  of 

,  A.  D.  l5 — ,  the  said  E  B. ;  on  the day  of ,  a.  d.  18^,  the  said 

R.  8.,  and  on  the  day  of ,  a.  d.  18 — ,  the  said  E.  S.  and  S.  W. 

■old  and  conveyed  their  respective  interests  and  estates  in  said  real  estate^ 

to  the  plaintiff;  and  that  on  the day  of .  a.  d.  18 — ,  the  children 

of  8ai<l  D.  and  M.  ().  sold  and  conveyed  their  said  estates  and  interests  in 
said  real  estate  to  said  defendant,  M.  P.,  so  that  said  real  estate  is  now 
owned  and  held  as  follows : 

1.  The  plaintiff  owns  the  life  estate  in  the  entire  property  under  said 
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will;  and  also  the  fee-simple  of  the  one  undivided  half  by  purchase,  as 
aforesaid. 

2.  Said  defendant,  M.  0.,  owns  the  fee  of  one-eighth,  subject  to  the  life 
estate  of  the  plaintiff  under  said  will. 

3.  C.  S.,  Sr.,  owns  the  fee  of  one-eighth,  subject  to  said  life  estate  of  the 
plaintiff. 

4.  C.  S.,  Jr.,  owns  the  fee  of  one-eighth,  subject  to  said  life  estate. 

5.  And  M.  P.  owns  the  fee  of  one-eighth  of  said  real  estate,  subject  to 
the  life  estate  of  the  plaintiff  under  said  will,  by  purchase  from  the  chil- 
dren of  D.  and  M.  0.] 

[The  plaintiff  further  says  that  the  residence  of  said  defendant,  C.  S., 
Sr.,  is  unknown  to  her.] 

The  plaintiff  also  avers  that  the  sale  of  the  said  undivided  half  of  said 
premises  of  which  she  owns  the  life  estate,  with  remainder  over,  as  afore- 
said, will  be  for  her  benefit,  and  do  no  substantial  injury  to  the  said  own- 
ers in  I'emainder,  and  if  the  court  shall  find  that  such  sale  will  be  more 
to  the  interests  of  said  owners  in  remainder,  she  is  willing,  and  hereby 
consents  that  the  said  entire  real  estate  shall  be  sold. 

Wherefore,  the  plaintiff  prays  that  the  court  may  direct  a  sale  of  said 
real  estate,  either  said  undivided  half  in  which  she  owns  the  life  estate, 
or  the  whole  thereof,  to  be  made  in  such  manner,  and  upon  such  terms  as 
may  be  to  the  best  advantage  of  all  the  parties,  and  to  appoint  a  suitable 
person  or  persons  to  make  the  same;  and  that  the  proceeds  of  such  sale 
be  invested  for  the  parties,  according  to  their  respective  interests,  under 
and  according  to  the  statute  in  such  case  made  and  provided ;  and  for  all 
proper  relief  to  which  the  plaintiff,  in  law  or  equity,  may  be  entitled. 

[  Verification.'\  ,  Attorney  for  Plaintiff. 

AFFIDAVIT    OP    UNKNOWN    NAME    OR    RESIDENCE     OF    A    DEFENDANT. 

Such  affidavit  must  be  made  by  the  plaintiff,  not  by  the  attorney  or 
agent.     No  provision,  in  such  cases,  is  made  for  service  by  publication. 

[Form  508.    §5804.] 

Common  Pleas  Court  of County,  Ohio. 

S.  S.,  Plaintiff,  | 

No.  — .]       vs.  >  Affidavit  of  Unknown  Residence  of  C.  S.,  Sr. 

M.  O.  et  als.,  Defendants.  ) 

And  now  comes  the  said  plaintiff,  S.  S.,  and  makes  solemn  oath  that  the 
residence  of  C.  S.,  Sr.,  one  of  the  defendants  in  this  action,  is  unknown 
to  her  [or,  if  the  names  of  the  persons  who  ought  to  be  made  defendants  are  un- 
known, say:  and  the  names  of  the  said  children  of  said  D.  and  M.  O., 
brothers  and  sisters  of  said  M.  P.,  are  unknown  to  the  plaintiff],  and 
further  saith  not. 

[Date.']  [Signature.'] 

[Officer^ s  certificate  to  oath.'] 
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Another  Form  of  Petition. 

[Form  509.    §  5S04;  .'la  O.  8.  213.] 

Common  Pleas  Court  of County,  Ohio. 

U.  W.  and  J.  FI.  W  .  PlaintiflFs,  ) 

No.  — .]  w. 

H.  A.  W.,  as  Executor  of  H.  A.  W..  Deceased,  and  >  Petition. 

and  — — ,  Ileirs-at-law  and  Devisees  of  said  j 

n.  A.  W.,  Deceased,  Defendants.  J 

The  said  plaintiffs  say  that,  on  or  about  the day  of-        ,  a^  d.  18—, 

H.  A.  W.,  residing  within  the  county  of ,  Ohio,  departed  this  life 

testate,  leaving  the  plaintiff,  II.  W.,  his  widow,  and  said  J.  II.  W.,  and 

, ,  and ,  his  sole  heirs-at-luw ;  that  all  debts  existing  against 

said  estate  have  been  paid,  and  the  said  executor,  11.  A.  W.,  who  has  been 
duly  qualified  and  is  acting  ns  such  said  executor,  has  in  his  possession 
and  control  property  and  choses  in  action  much  more  than  sufficient  to 
meet  any  demands  that  may  be  made  upon  him  as  such  executor,  and 
can,  in  no  event,  require  any  portion  of  the  premises  hereinafter  described 
to  pay  obligations  or  claims  against  or  of  the  estate  of  said  testator. 

That  the  said  deceased,  II.  A.  W.,  died  leaving  a  will,  by  which  he  de- 
vised to  the  plaintiffs  a  life  estate  as  equal  tenants  in  common  in  the  real 
estate  hereinafter  described — a  copy  of  which  will  and  codicils,  with  the 
probate  thereof,  is  hereto  attached  and  made  part  hereof,  marked  A.  The 
following  is  the  description  of  said  real  estate:     [^IJi-re  deserihe  it.\ 

In  and  by  the  said  second  item  of  his  said  will,  the  said  testator  de- 
vised said  real  estate  as  follows :  "  Item  second  — I  give  and  bequeath  to 
my  said  wife,  II.  W.,  and  my  son  J.  II.  W.  "  (these  plaintitTs),  the  use  of 

my  farm  situate  in  township, county,  and  State  of  Ohio,  the 

same  being  the of "(the  above  de.-Ncribed  real  estate),  during 

the  time  that  she,  my  said  wife,  remains  my  widow  ;  but  at  the  death  of 
my  said  wife,  or  if  she  should  intermarry  with  any  other  person  after  my 
decea.«e,  it  is  my  will  that  the  said  aforementioned  and  described  farm 
shall  be  sold,  and  the  proceeds  of  the  same  be  equally  divided  between 
my  children  and  their  heirs  forever;  or  that  they,  my  said  children, 
divide  ^aid  farm  to  suit  themselves  as  they  may  think  best." 

And  the  plaintiffs  say  that  said  defendants, , , ,  and  — , 

are  the  sqje  and  only  heirs-at-law  of  said  testator,  and  the  defendant, 
,  is  hi^  sole  duly  qualiHeil  and  acting  executor. 

The  plaintiffs  further  say  that  they  are  in  |>OMession  of  said  farm  and 
real  estate  under  said  will,  and  are  unable  to  manage  the  same  in  such 
manner  as  to  make  it  profitable,  or  even  keep  it  in  a-t  valuable  a  state 
as  it  has  heretofore  been,  and  it  is  depreciating  in  value  constantly  by 
decay  of  buildings  and  other  improvements;  and  that  the  sale  of  said 
real  estate  and  farm,  and  the  loaning  or  re-investment  of  the  proceeds, 
ni*  provided  by  law,  will  be  greatjv  for  the  benefit  of  these  applicants 
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and,  as  plaintiffs  believe,  and  so  state  the  fact  to  be,  will  do  ao  substan- 
tial injury  to  the  heirs  in  succession  or  expectaincy. 
Wherefore,  etc.     [^Drato  prayer  for  relief  from  Form  507.] 
[^Verificaiion,  etc.']  ,  Attorney  for  PlaintiflTs. 

Note. — To  such  petition  all  the  parties  may  appear  voluntarily,  and  consent 
in  writing  to  such  sale.  §5806.  In  such  case  the  judgment  entry  will  state 
such  fact,  the  written  consent,  signed  by  all  the  parties  being  filed;  and  it  will 
form  part  of  the  complete  record  of  the  cause. 

Judgment  Entry  Directing  Such  Sale,  etc. 

[Form  510.    §§  5805,  5807.] 

A   B  1 

■«•     -,  ■     ■  I  Judfiment   Directing   Sale,  etc.,  of  Entailed    Real 

'*'C.'l).''etals.  J      ^^^^'^- 

This  day  came  the  parties,  by  their  attorneys,  and  this  cause  was  heard 
upon  the  pleadings,  the  evidence  adduced  by  the  parties  respectively, 
and  the  arguments  of  counsel. 

On  consideration  whereof,  and  the  court  being  fully  advised  in  the 
premises,  doth  find,  upon  satisfactory  proof,  the  allegations  of  the  petition 
to  be  true,  and  that  a  sale  of  said  real  estate  in  tne  petition  described 
and  asked  to  be  sold  will  be  for  the  benefit  of  said  plaintiff,  and  do  no 
substantial  injury  to  the  said  defendants,  or  their  said  respective  estates 
or  interests  in  said  real  estate. 

It  is  therefore  directed,  ordered,  adjudged,  and  decreed  by  the  court 
that  said  estate  and  real  property  be  sold  in  the  following  manner,  and 
upon  the  following  terms :     [//ere  state  time,  manner,  and  terms  of  such  sale.\ 

And is  hereby  appointed  by  the  court  to  make  such  sale,  and  re- 
port the  same  to  this  court,  on  the  first  day  of  the  next  term  thereof,  the 
purchase  price  of  said  estate  to  be  paid  as  ordered  by  the  court  on  con- 
firmation of  such  sale. 

Kote. — The  clerk  will  issue  an  order  of  sale  directed  to  such  person  as  in 
other  cases. 

Order  Confirming  Such  Sale  and   to  Make  a  Deed  to   thb 

Purchaser. 

[Form  511.    §§  5807,  5809.] 
A.  B.  ] 

No.  — .]  vs.  \  Order  Confirming  Sale,  etc. 

C.  D.  et  als.  ) 

This  day  came  ,  appointed  herein  under  a  former  order  of  this 

court  to  make  sale  of  the  said  estate,  and  reported  his  proceedings  and 
sale  of  said  estate  and  real  property  under  said  order  to  ,  the  pur- 
chaser, which  report  is  filed  herein  ;  and  the  court  having  carefully  ex- 
amined said  report  and  proceedings,  finds  that  the  said  sale  was  fairly 
conducted  and  made,  in  all  respects  as  prescribed  and  required  by  said 
order,  and  that  the  price  obtained  is  the  reasonable  value  of  the  said  es- 
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late  so  sold,  doth  hereby  approve  and  confirm  said  sale;  and  orders  and 
directs  a  deed  of  conveyance  of  the  said  premises,  so  sold  as  aforesaid,  to 
be  made  by  said ,  who  is  hereby  appointed  special  master  commis- 
sioner for  that  purpose  to  said  purchaser, ,  on  payment  of  the  pur- 
chase-money [or,  securing  the  payment  of  the  said  purchase-money  aa 
follows,  to  wit:  ]. 

And  it  is  further  ordered  and  directed  by  the  court  that  said  purchase^ 
money  be  invested  as  follows:     [/Are  slate  how  it  is  to  be  invested.'] 

And  to  invest  and  manage  said  money,  the  court  doth  hereby  appoint 

, ,  and  ,  trustees,  who  shall,  from   time  to  time,  as  ordered 

by  the  court,  report  their  proceedings  and  the  condition  of  said  fund  to 
the  court;  and  said  trustees  are  each  required  to  give  an  undertaking  to 

•aid  plaintiffs  and  defendants  in  the  sum  of dollars,  conditioned  for 

the  faithful  discharge  of  their  duties  as  such  trustees. 

And  said  money  shall,  for  the  purposes  of  descent,  succession,  reversion, 
or  remainder,  have  the  same  character,  and  be  governed  by  the  same 
principles  as  said  estate,  had  the  same  remained  unsold. 

Sach  uudertakiDg  of  the  trustees  can  be  framed  as  other  under- 
takings, many  forms  of  which  have  been  given. 

Deed  to  the  Purchaseb. 

[Form  612.    §  5807.] 
To  all  to  whom  these  presents  Khali  come,  Greeting: 

Know  ye  that,  whereas,  on  the  day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  in  the  Court  of  Common 

Pleas  of  the  County  of ,  in  the  Slate  of  Ohio,  the  same  being  cause 

No.  ,  and  to  the  complete  record  of  which  reference  is  hereby  ex- 
pressly had,  a  civil  action,  wherein  A.  B.  was  plaintiff  and  C.  D.,  E.  F., 
G.  II.,  and were  defendants,  under  the  statute  for  the  sale  and  in- 
vestment of  the  proceeds  of  the  sale  of  entailed  and  other  estates,  was 
duly  commenced,  and  in  said  action  such  proceedmgs  were  had,  that  at 

the term,  a.  n.  18 — ,  of  said  court,  a  direction,  order,  judgment,  and 

decree  of  said  court  was  duly  made  and  entered  of  record;  that  it  being 
mode  to  appear  to  said  court,  upon  satisfactory  proof,  that  the  sale  of  the 
e^^tate,  lands,  and  tenements  hereinafter  and  in  said  petition  described, 
would  be  f«r  the  benefit  of  the  said  A.  D.,  as  tenant  [for  life]  of  said 
premises,  and  do  no  substantial  injury  to  the  said  defendants,  owning 
•aid  estate  in  expectancy,  succession,  reversion,  or  remainder,  said  court 
did  thereby  direct  a  sale  of  the  said  estate  to  be  made  in  the  manner 
and  a*  follows:  {^here  state  such  rwinfur  and  terms  of  sale  as  in  the  order] ;  and 
the  Raid  court  in  and  by  said  direction,  order,  judgment,  and  decree,  did 
duly  appoint  and  name  the  undersigned,  J.  K.,  to  make  such  sale  in  pur- 
suance of  said  direction.  And,  whereas,  the  said  .1.  K.,  under  and  in  pur- 
suance of  said  direction  and  order  [here  state  what  was  done,  the  ae's  carryiny 
out  the  order],  sold  said  premises  to  L.  M.  for  the  sum  of dollars;  and 
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did  thereafter,  at  the  term,  a.  d.  1 8 — ,  of  said  court,  duly  report  his 

said  proceedings  and  sale  to  said  court,  and  said  court,  on  examination 
thereof,  found  that  said  sale  was  fairly  conducted  and  mad»^  and  the 
price  obtained  for  said  estate  was  the  reasonable  value  of  the  same,  and 
that  all  the  proceedings  under  said  direction  and  order  of  sale  were  regu- 
lar and  in  conformity  thereto,  and  did  duly  confirm  said  proceedings  and 
sale  to  said  L.  M.,  and  direct  and  order  a  deed  of  conveyance  of  the  said 
premises,  hereinafter  described,  to  be  made  by  the  undersigned,  J.  K  , 
who  was  thereby  appointed  a  special  master  commissioner  for  that  pur- 
pose to  the  said  purchaser,  L.  M.,on  payment  of  the  said  purchase-money, 
or  on  his  securing  the  payment  thereof  in  the  manner  approved  by  the 
court;  and  said  court  did  prescribe  the  following  terms  for  the  payment 
and  security  for  the  payment  of  said  purchase-money,  to  wit:  \_here  state 
the  same  as  in  the  order  confirming  thesaW]]  and,  whereas,  said  L.  M.  has  fully 
complied  with  said  order  in  reference  to  the  payment  of  such  said  pur- 
chase-money : 

Now,  therefore,  in  consideration  of  the  premises  and  the  sum  of 

dollars  paid  by  said  L.  M.,  the  receipt  whereof  is  hereby  acknowledged, 
I,  J.  K.,  as  such  said  special  master  commissioner,  and  in  pursuance  of 
the  said  powers  in  me  vested  by  said  orders  and  proceedings  in  said  cause, 
have  bargained  and  sold,  and  do  hereby  grant  and  convey,  unto  the  said 
L.  M.,  his  heirs  and  assigns  forever,  the  said  premises  so  as  aforesaid  sold 
and  directed  to  be  conveyed,  and  described  as  follows,  to  wit :  [^Here  de- 
scribe the  premises  as  in  the  petition  and  record.^ 

To  have  and  to  hold  said  premises,  with  the  appurtenances,  unto  said 
L.  M.,  his  heirs  and  assigns,  forever,  in  as  full  and  ample  estate  and  en- 
joyment as  the  said  J.  K.,  as  such  said  special  master  commissioner,  can 
or  ought  to  convey  the  same,  under  and  by  virtue  of  the  proceedings 
hereinbefore  mentioned  and  referred  to. 

In  witness  whereof,  I,  said  J.  K.,  and  as  such  said  special  master  com- 
missioner, have  hereunto  set  my  hand  and  seal,  this day  of  ,  a. 

D.  18 — .  (Signed,)    J.  K.,  Special  Master  Commissioner,     [sbal.] 

Signed,  sealed,  and  acknowledged  in  presence  of: 

y  l^Two  witnesses.^ 

[JVo  seal  is  now  necessary.^ 

Acknowledgment. 

[Form  513.     §§  4105,  118,  526,  1175,  1247,  1162.     Recorder  can  not.] 
The  State  of  Ohio, County,  ss. 

Before  me, ,  a in  and  for  said  county,  personally  appeared  the 

within  [or,  above]  named  J.  K.,  and  acknowledged  the  signing  and  sealing 
of  the  within  [^or,  above]  conveyance  to  be  his  voluntary  act  and  deed, 

and  as  such  said  special  master  commissioner,  this  day  of ,  a.  d. 

18 — .  — ■■ — J[0^cial  character.^ 

Note. — Such  purchaser  is  not  bound  to  see  to  the  application  of  the  purchase* 
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money,  having  paid  it  according  to  the  order  of  the  ooart;  the  trustees  ap- 
pointed by  the  court  to  invest  it,  and  control  such  investment,  are  alono  respon- 
sible. The  reports  of  the  trustees  to  the  court  of  what  they  have  done,  and 
the  entries  made  by  the  court  upon  such  reports,  are  matters  so  easily  framed 
that  forms  are  deemed  unoecetsary  ia  this  work. 
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CHAPTER  XLV. 

ACTIONS  TO  COMPLETE  CONTRACTS  FOR  SALE  OF  REAL  ES- 
TATE MADE  BY  PERSONS  WHO  HAVE  DIED. 

When  the  survivors  of  vendors  of  land  may  be  authorized  to  convey.  Sec. 
6797.  When  two  or  more  persons  who  own  an  interest  in  land  become 
bound  in  writing  for  the  sale  and  conveyance  thereof,  and  one  of  them 
dies  before  the  land  is  conveyed,  the  survivor  or  survivors  may,  by 
petition  against  the  purchaser,  and  the  heirs  or  devisees  of  such  de- 
ceased party,  be  authorized  to  complete  such  contract. 

Petition  in  such  case,  what  to  contain.  Sec.  5798.  The  petition  must 
set  forth  the  names  of  all  the  contracting  parties,  describe  the  lands 
contracted  for,  state  the  time  the  contract  was  made,  that  the  contract 
has  been  fully  performed  by  the  purchaser,  and  have  annexed  a  copy 
of  the  contract. 

Judgment  of  the  court  and  deed.  Sec.  5799.  If  the  court  find  the 
allegations  of  the  petition  to  be  true,  it  may  make  an  order  authoriz- 
ing and  empowering  the  survivors  to  complete  the  contract  by  convey- 
ing the  land  ;  and  the  deed  shall  recite  the  order,  and  shall  convey  as 
complete  and  perfect  a  title,  and  have  the  same  effect,  as  if  executed 
by  all  the  owners. 

Note. — If  the  survivors  were  married  when  the  contract  was  entered  into, 
their  wives,  and  the  widow  of  the  deceased  contractor,  if  he  left  a  widow,  should 
join  in  such  conveyance  to  release  dower.  The  widow  of  a  deceased  partner  is 
not  entitled  to  dower  in  lands  purchased  and  paid  for  with  partnership  funds, 
under  articles  stipulating  for  the  sale  of  the  whole  partnership  property  to  pay 
partnership  debts,  the  partnership  being  insolvent,  and  the  deceased  partner  in 
debt  to  the  firm.  Greene  v.  Greene,  1  O.  535.  And  in  lands  held  as  partner- 
ship stock,  dower  can  not  be  claimed  to  the  prejudice  of  partnership  creditors. 
Sumner  v.  Hampson,  8  O.  328. 

If  any  of  the  heirs  of  the  deceased  vendor  be  infants  having  legal  guardians, 
such  guardians  should  be  made  parties  defendant  with  their  wards;  and  a  guard- 
ian for  the  suit — ad  litem — also  appointed  for  them  (section  5003),  who  will 
answer  as  such,  as  in  other  cases. 

ACTION  TO  COMPLETE  REAL  CONTRACT  BY  EXECUTOR  OR  ADMINIS- 
TRATOR, ETC.,  OF  DECEASED  VENDOR. 

Action  by  executor,  etc.,  to  complete  contract  for  sale  of  land.  Sec 
5800.  When  a  person  who  has  entered  into  a  written  contract  for  the 
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mde  and  conveyance  of  au  interest  in  land  dies  before  the  completion 
thereof,  and  bis  executor,  administrator,  or  other  legal  representative, 
desires  to  complete  the  contract,  he  may  file  a  petition  therefor  in  the 
Court  of  Common  Pleas  or  Probate  Court  of  the  county  in  which  the 
laud,  or  any  part  thereof,  is  situate;  if  the  petition  be  filed  in  the 
Probate  Court,  service  may  be  made  therein  as  in  civil  actions;  and 
the  heirs-at-law,  devisees,  or  other  legal  representatives  of  the  deceased 
vendor,  when  not  plaintifis,  must  be  made  defendants  in  the  action. 

Aote.— An  executor  or  administrator  of  an  insolvent  estate  may  also  apply  to 
tb<)  Court  of  Common  Pleas  tu  sell  real  estate  to  pay  debts,  though  such  appli- 
cation is  usually  made  in  the  Probate  Court,  where  the  estate  is  administered. 
i  61 3G  Petitions  by  pcuardiana  to  sell  lands  of  their  wards  are  filed  in  the  Pro- 
bate Court  only.     §  6280. 

When  court  may  order  coiveyance — DeeSl  and  Us  effect.  Sec.  6801. 
The  court,  after  causing  to  be  secured  to  and  for  the  benefit  of  the  es- 
tate of  the  deceased  its  just  part  and  proportion  of  the  consideration 
of  the  contract,  may  authorize  the  executor,  administrator,  or  other 
legal  representative  to  complete  the  contract,  and  to  execute  a  deed 
for  and  on  behalf  of  the  heirs-at-law  to  the  purchaser,  which  shall  re- 
cite the  order,  and  be  as  binding  on  the  heirs-at-law,  and  all  other  per- 
sons interested,  as  if  it  had  been  made  by  the  deceased  in  his  life-time. 
See  note  to  section  5799. 

Heirs  of  a  deceased  purchaaer  of  land  may  enforce  specific  performance. 
Sec.  5802.  The  heirs-at-law,  or  devisees,  of  a  person  who  purchased 
an  interest  in  land  by  written  contract,  and  died  before  conveyance 
thereof  to  him,  may  compel  such  conveyance  as  the  deceased  might 
have  done. 

Kote. — See  Specitic  Pehtormancr,  post. 

The  general  rule  in  equity  is,  that  to  entitle  a  party  to  specific  performanc* 
of  a  contract  for  the  purchase  or  sale  of  real  estate,  the  contract,  when  entered 
into,  must  be  mutual,  that  \»,  enforciblo  by  both  parties.  "This  would  not  Im 
equity,  that  a  party  not  bound  by  the  agreement  itself  should  bo  permitted,  at 
his  option,  and  when  he  finds  it  to  his  advantage  to  do  so,  to  compel  the  other 
party  to  perform,  when,  if  the  advantage  were  the  other  way,  bo  could  not 
himself  be  coerced  to  performance  on  his  part"  Ld.  Redcsdale,  I  Schoal  A 
Lefroy,  18.  To  this  rule  there  are  exceptions,  as  in  the  case  of  a  contract  con- 
cerning lands,  signed  only  by  the  party  sought  to  be  charged,  and  contract* 
wilb  married  women,  who  have  fully  performed  the  contract  on  their  part;  or, 
when  a  rescission  would  not  place  her  in  $iatu  quo.  Rickarda  v.  DoyU,  30  ().  8. 
87,42;  Seager  v.  Bamea,  4  Minn.  141;  Fenellif  t.  Andrrnon,  1  Ir.  Chy.  417; 
Ckamberlin  ▼.  RoberUon,  81  Iowa,  498.  The  reason  of  this  rule  would  teem  to 
apply  to  the  case  of  a  minor  pUiiitifi*. 

But  a  marritvl  woman  can  not  make  a  valid  contract  for  the  excbang«  of 
4 
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lands,  of  which  sho  was  seized  in  fee,  for  other  lands;  and  when  she  attempted 
to  hind  herself  by  such  an  agreement  in  writing,  and  died  before  the  execution 
of  conveyances,  and  proceedings  were  instituted  under  this  section  (section 
5800)  to  complete  the  contract,  it  was  held  that  they  were  unauthorized  and 
void  for  want  of  jurisdiction.     Murdock  v.  Lantz,  34  O.  S.  580. 

The  real  estate  which  descends  to  tbo  heir  is  subject  to  the  debts  of  his  an- 
cestor; but  he  is  not  liable  upon  his  ancestor's  contracts,  or  bound  to  perform 
them.  Hence,  the  vendor  of  real  estate,  contracted  to  the  ancestor  as  pur- 
chaser, can  not  compel  the  heir  to  specifically  perform  the  ancestor's  contract 
of  purchase. 

Petition  of  Surviving  Contractor  to  Convey  Land. 

[Form  514.    §  5798.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.  PlaintifiF,  ] 

No. — .]  vs.  ■  {  -p  .... 

CD.  and  E.  F.  and  G.  H.,  Ileirs-at-Law  f  -"^etmon. 
of  J.K  ,  Deceased,  Defendants.        J 

The  plaintiff  says  that  the  said  defendants,  E,   F.  and  G.  H.,  are  th© 

sole  heirs-at-law  of  J.  K.,  late  of county,  and  State  of ,  deceased, 

the  said  G.  11.  is  an  infant  under  the  age  of  fourteen  years,  and  has 
no  legal  guardian.  [7/"  awj  of  the  defendants  are  minors  and  have  a  legal 
guardian,  make  such  guardian  a  partif  defendant  with  his  ward,  styling  him  as  the 
legal  guardian  of  such  minor  defendant.^ 

The  plaintiff  further  says  that,  on  or  about  the day  of ,  a.  d. 

18 — ,  he  and  the  said  J.  K.,  deceased,  were  the  owners  and  seized  in  fee- 
simple  of  a  good  and  unincumbered  title  of  and  to  the  following  lands  and 
tenements,  with  the  appurtenances,  described  as  follows,  to  wit:  [^here 
describe  the  lands^;  that,  on  said  Ikst  named  day,  the  plaintiff  and  said  J. 
K.,  deceased,  entered  into  a  written  contract  with  the  said  defendant,  C. 
D.,  to  sell  and  convey  to  him,  in  fee-simple,  by  a  good  and  sufficient  deed 
of  general  warranty,  said  premises,  with  the  appurtenances,  which  con- 
tract was  as  follows:  {^here  state  the  contract  according  to  the  substance  and  legal 
effect  of  lis  terms'] — a  copy  of  which  said  contract  is  annexed  hereto;  and 
that  said  contract  has  been  fully  performed  by  the  purchaser,  the  said  de- 
fendant, C.  D.  [The  said  J.  K.  also  left  a  widow,  L.  K.,  who  has  executed 
for  said  C.  D.  her  deed  of  release,  by  which  she  released  her  dower  in  said 
premises,  which  deed  is  now  brought  into  court  by  the  plaintiff  to  be  de- 
livered to  said  C.  D.  when  the  plaintiff  shall  be  authorized  by  the  court  to 
make  and  deliver  to  him  a  deed  for  said  premises.]  Wherefore  the  plaintiff 
prays  to  be  authorized  to  complete  said  contract  by  conveying  to  said  C. 
D.  said  premises,  with  covenants  of  warranty,  the  same  as  he  and  said  J. 
K.  might  have  done  were  said  J.  K.  living,  according  to  the  statute  in 
such  case  made  and  provided,  and  for  all  proper  relief 

[  Verification.']  ,  Attorney  for  Plaintiff. 

liJote. — Infants  must  be  served  with  summons  as  provided  in  section  5047. 
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Answer  of  Legal  Guakdlln  of  Minob  Defendant. 

[Form  516.    2  507a] 

Common  Pleas  Court  of County,  Ohio. 

A.  B  .  Plaintiff.      ] 
No.  — .]  v.».  y  Answer  of  M.  N.,  Guardian  of  G.  H.,  an  Infant 

C.  D.,  Defendant.    ) 

.And  now  comes  the  defendant,  M.  N.,  as  the  legal  guardian  of  said 
infant  defendant,  G.  II.,  and  for  answer  to  the  petition  herein  denies 
every  material  allegation  therein  prejudicial  (o  said  infant  defendant. 

,  Guardian  of  G.  II.,  a  Minor. 

Order  Appointixo  Guardian  Ad  Litem. 

[Form  616.    ?§ 5003,  5004] 

A   B  ) 

«     1  ■     '  f  Order  Appointing  O.  P.  Guadian  Ad  Litem  for  G.  H., 

■  C'.ix'etals.        J      ^^^•"°'-- 

On  motion  to  the  court,  and  it  appearing  that  said  defendant,  G.  II.,  is 
A  min6r,  it  is  ordered  that  O.  P.  be  and  he  is  hereby  appointed  guardian 
for  the  suit  of  eaid  G.  II.;  and  said  O.  P.  appeared  in  court  and  accepted 
«aid  appointment,  and  filed  his  answer  herein  as  such  guardian  nd  litem. 
Anstver  of  O.  P.  as  guardian  ad  litem  for  0.  II.,  a  minor  defendant  filed. 

The  answer  of  the  guardian  <u2  litemwiW  be  tho  same  in  substance  as 
that  of  the  legal  guardian. 

Judgment  Authorizing  Survivor  to  Convey. 

[Form  617.    g  5799] 

yj^        -t'     '  I  Final  Order  authorizing  A.  B.,  Survivor,  etc.,  toCon- 

This  dny  this  cause  camo  on  to  be  heard  upon  tho  petition  of  tho  plaint- 
iff, tho  answer  of  the  defendant,  C.  D.  an<l  tho  answers  of  the  infant 
defendants  herein,  by  their  legal  guardians,  and  guardians  for  the  suit, 
and  tho  evidence  adduced  tu  the  court,  and  was  argued  by  counsel.  On 
consideration  jrhereof,  and  being  fully  advised  in  the  premises,  tho  court 
doth  find  allaijd  singular  tho  statements  contained  in  said  petition  to  be 
true.  It  i:»  therefore  ordered,  adjudged,  and  decreed  by  the  court  that 
said  plaintifT,  A.  B.,  be  and  he  is  hereby  authorized  and  empowered,  as 
such  said  surviving  contractor,  to  complete  the  said  contract  stated  in  the 
petition  by  conveying  tho  lands  therein  describe*!,  in  fee-simple,  with 
covenants  of  warranty  as  stipulated  for  in  said  contract,  to  said  defendant, 
CD. 

Ordered  that  as  to  the  costs  of  this  action  Hherc  4lata  the  order  of  the  court 
<u  to  the  payment  of  the  costs'}. 
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Deed  of  Surviving  Contractor. 

[Form  518.    g  5799.] 
To  aill  to  whom  these  presents  shall  come,  Greeting: 

Know  ye,  that  whereas,  on  the day  of ,  A.  d.  18 — ,  in  the  Court 

of  Common   Pleas  of  the  County  of ,  in  the  State  of  Ohio,  the  same 

being  cause  JJ  umber ,  and  to  the  complete  record  of  which  reference 

is  hereby  expressly  had,  a  civil  action  under  the  statutes  for  the  comple- 
tion of  real  contracts  by  conveyance  to  purchasers  by  survivors,  a  civil 

action,  wherein   A.   B.  was  plaintiff  and , , ,  and were 

defendants,  was  duly  commenced,  and  in  said  action  such  proceedings 
were  had  that,  at  the term  a.  d.  18 — ,  of  said  court,  an  order,  judg- 
ment, and  decree  of  said  court  was  duly  made  and  entered  of  record,  di- 
recting, authorizing,  and  empowering  the  said  plaintiff,  A.  B.,  as  follows: 
[/7fre  state  the  substance  of  the  order  of  the  court  authorizing  and  empowering  the 
conveyance.^     Now,  therefore,  in  consideration  of  the  premises,  and  of  the 

Bum  of dollars,  in  hand  paid  by  said  C.  D.,  the  receipt  whereof  is 

hereby  acknowledged,  I,  A.  B.,  as  the  surviving  contractor  with  J.  K., 
deceased,  to  sell  and  convey  the  said  premises  in  the  record  herein  de- 
scribed, in  fee-simple,  with  covenants  of  warranty,  to  said  C.  D.,  and  as 
empowered  so  to  do  by  said  order  and  proceedings,  have,  for  and  on  behalf 

of  the  said , ,  and ,  the  sole  heirs  [^or,  devisees]  of  said  J.  K., 

deceased,  bargained,  and  sold,  and  do  hereby  grant  and  convey,  unto  the 
said  C.  D.,  his  heirs  and  as&igns,  forever,  the  said  lands  and  tenements  in 
eaid  record  described,  and  which  are  described  as  follows,  to  wit:  \_Here 
describe  the  lands  as  in  the  petition.']  To  have  and  to  hold  said  premises, 
with  the  appurtenances,  unto  the  said  C.  D.,hi3  heirs  and  assigns,  forever. 

And  said ,  and ,  the  sole  heirs  of  said  J.  K.,  deceased,  as 

aforesaid,  by  the  said  A.  B.  Tor  themselves,  their  heirs,  executors,  adminis- 
trators, and  assigns,  hereby  covenant  to  and  with  the  said  C.  D.,  his  heirs 
and  asigns,  forever,  that  they  are  lawfully  seized  of  the  premises  aforesaid; 
that  said  premises  are  free  and  clear  of  all  incumbrances  whatsoever,  and 
that  they  will  forever  warrant  and  defend  the  same,  with  the  appurte- 
nances, unto  the  said  C.  D.,his  heirs  and  assigns,  against  the  lawful  claims 
of  all  persons  whomsoever. 

In  witness  whereof,  the  said  A.  B.,  as  such  said  surviving  contractor,  has 

hereunto  set  his  hand  and  seal,  this day  of ,  a.  d.  18 — , 

(Signed,)    A.  B.     [seal.] 

Signed  and  sealed  by  said  A.  B.  in  presence  of: 

^^^][^  y   l_TfPo  witnesses.'] 

l^AcJcnowledyment.] 

Note. — At  the  samo  time  tho  survivor  should  execute  his  warranty  deed,  and 
deliver  it,  and  tho  deed  of  tUo  survivor's  widow,  with  such  deed  for  the  heirs, 
to  tho  purchaser. 
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Petition  of  Administratok,  etc.,  to  Complefe  Contract  fob 

Land. 

CForm  619.    §  SSOO.] 

Common  Pleas  Court  of County.  Ohio. 

A.  B.,  as  Administrator  [or,  Executor]  of  J.  K.,  Deceased,  and'^ 
E.  F.,  and  G.  H.,  Heirs-at-Law  [or,  Devisees]  of  Kaid  J.  K.,  j 
Deceased.  Plaintiffs,  I 

No. — .]  vs.  i- Petition. 

C.  D.  and  L.  M.°,  as  the  Leeal  Guardian  of  N.  O..  an  Infant,  and  j 
said  N.  O..  Heir-at-Law  [or.  Devisee]  of  said  J.  K.,  Deceased,  j 
Defendants.  j 

The  said  plaintiffs  say  that,  on  or  about  the day  of ,a  d.  18— > 

the  said  .J.  K..  late  of  the  county  of ,  and  State  of ,  die<l  intestate, 

[or,  testate,  in  ease  deceased  le/l  a  toil[],  leaving  the  plaintiffs,  said  E.  F.  and 

O.  U.,  and  the  said  defendant,  N.  0.,  who  is  an   infant,  aged  about 

years,  and  whose  legal  guardian  is  the  said  defendant,  L.  M.,  his  sole 
heirs-at-law  [or.  devisees];  and  that  the  plaintiff,  A.  B..  is  the  duly  ap- 
pointe<l,  qualified,  and  acting  administrator  of  said  J.  K.,  deceased,  a 
duly  certified  copy  of  his  letters  of  administration  [or,  the  will  of  said  J. 
K.,  with  the  letters  of  executorship],  is  hereto  attached,  marked  A. 

The  plaintiffs  further  say  that  said  .1.  K.  died  possessed  of  (he  legal 
title,  in  fee-.»imple,  to  the  following  described  lands  and  tenements,  to 
wit:  [litre  describe  the  lands.'] 

The  plaintiffs  further  say  that  said  .J.  K.  left  a  widow,  R.  S.,  who  has 
duly  executed  and  acknowledged  n  deed  of  release  for  said  C.  D.  of  said 
premises,  releasing  her  dower  in  said  premises,  which  deed  is  brought  into 
court  by  the  plaintiffs  to  be  deposited  with  the  clerk  for  said  C.  D.  and  to 
be  delivennj  to  him,  upon  the  execution  to  the  said  C.  D.  of  the  deed  as 
hereinafter  nskcd. 
The  plaintiffs  further  say  that,  in  his  life-time,  the  said  J.  K.,  on  the 

day  of  ,  A.  D.  18 — ,  contracted,  in  writing,  with  said  C.  D.  to  sell 

and  convey  to  said  C.  D.  in  fee-simple,  by  deed  of  general  warranty,  the 
said  premises,  with  the  appurtenances,  to  said  C.  D..  which  contract  was 
in  sulMtance  as  follows:  [here  state  the  e-mtraet  according  to  its  lejal  eJTeei^—tL 
copy  of  which  said  contract  is  hereto  attnchtnl,  marke<l  B;  and  that  said 
contract  was  not  completed  by  said  J.  K.  in  his  life-time,  and  the  plaint- 
iffs desire  to  complete  the  game  according  to  its  terms. 

W  hereforn  the  plaint  iff:<  pray  that  the  court,  alter  causing  to  be  secured  tn 
and  for  the  Wnefit  of  said  estate  of  said  deceased  its  just  pari  and  proportio:i 
of  the  said  consideration  of  said  contract,  may  authorize  the  faid  A.  B.,  as 
such  said  administrator  and  legal  representative  of  said  J.  K.,  deceased,  to 
complete  naid  contract,  and  to  execute  deeds  of  general  warranty  for  and 
on  behalf  of  the  heirs-at^Iaw  to  the  said  purchaser,  which  shall  be  as  bind- 
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ing  on  said  heirs-ab-law  as  if  the  same  had  been  made  by  said  deceased 
in  his  life-time;  and  for  all  proper  relief  in  the  premises. 

[  Verification.']  ,  Attorney  for  Plaintiffs. 

Note. — The  nnsweri',  entries,  and  deeds  can  be  framed  from  the  suggestions 
furnislied  by  Forms  515-518.  • 

SALE  OF  REAL  ESTATE  BY  EXECUTOR  OR  ADMINISTRATOR  TO  PAt 
DEBTS  OF  DECEDENT. 

Wlien  application  for  sale  of  real  estate  to  pay  debts  to  be  made.  Sec. 
6136.  As  soon  as  the  executor  or  administrator  shall  ascertain  that  the 
personal  estate  in  his  hands  will  be  insufficient  to  pay  all  the  debts 
of  the  deceased,  with  the  allowance  to  the  widow  and  children,  for 
their  support,  twelve  months,  and  the  charges  of  administering  the  es- 
tate, he  shall  apply  to  the  Probate  Court  or  the  Court  of  Common  Pleas 
for  authority  to  sell  the  real  estate  of  the  deceased. 

Wlien  and  hoiv  application  sJiall  be  made.  Sec.  6137.  In  order  to  ob- 
tain such  authority,  the  executor  or  administrator  shall  commence  cr 
civU  action  in  the  Probate  Court  or  the  Court  of  Common  Pleas  of  either 
the  county  in  which  the  real  estate  of  tiie  deceased,  or  any  part 
thereof,  is  situate,  or  of  the  county  in  which  were  issued  his  letters, 
testamentary  or  of  administration. 

What  petition  for  sale  must  contain.  Sec.  6141.  The  petition  shall, 
in  all  cases,  set  forth  the  amount  of  debts  due  from  the  deceased,  as 
nearlyasthey  can  be  ascertained,  and  the  amount  of  the  charges  of  admin- 
istration, the  value  of  the  personal  estate  and  effects,  and  a  description 
of  the  real  estate,  and  the  value  thereof,  if  appraised. 

Who  are  necessary  parties.  Sec.  6142.  In  such  action  the  widow  of 
the  deceased,  and  the  heirs,  devisees,  or  persons  having  the  next  es- 
tate of  inheritance  from  the  deceased,  and  all  mortgagees  and  other 
lien-holders,  whether  by  judgment  or  otherwise,  of  any  of  the  lands 
sought  to  be  sold,  and  all  trustees  holding  the  legal  title  thereto  or  to 
any  part  thereof ;  and  when  a  fraudulent  conveyance  is  sought  to  be 
set  aside  in  such  action,  all  persons  holding  or  claiming  thereunder 
shall  be  made  parties. 

Service  and  waiver  of — Legal  guardian  may  consent — Other  proceedings. 
Sec.  6143.  Service,  either  actual  or  constructive,  shall  me  made  in 
the  same  manner  as  in  other  civil  actious ;  provided,  that  if  all  per- 
sons in  interest  consent,  in  writing,  to  the  sale,  service  of  process 
maybe  dispensed  with ;  and  legal  guardians  may  sign  such  consent 
for  their  wards,  except  guardians  of  the  person  only  of  minors;  or, 
unless  otherwise  ordered  by  the  court,  the  summons  may  be  served  by 


ACnOSS   TO   COMPLETE   CONTRACTS   FOB   SALE,  ETC.  803 

the  plaintiflTor  other  person,  by  copy  personally,  and  the  return  of  such 
service  shall  be  verified  by  the  oath  of  the  person  who  makes  the 
same;  and  all  proceedings  in  the  action  in  either  court  shall  be  the 
same  as  in  other  civil  actions,  except  as  otherwise  herein  provided. 

When  guardians  ad  litem  to  be  apjwinted.  Sec.  G144.  It  shall  not  he 
necessary,  unless  the  prayer  of  the  petition  for  sale  is  conteMed,  to  ap- 
point guardians  ad  litem  for  infant  heirs  or  devisees  or  other  persons 
having  the  next  estate  of  inheritance  from  the  deceased  who  are  de- 
fepdnnts;  and  no  such  guardian  shall  have  authority  to  waive  notice 
or  service  of  summons. 

See  sections  6138,  6139,  6140,  6145-6174. 

Section  6136,  6137.  The  debts  of  a  deceased  person  are  a  lien  upon 
his  lands,  in  default  of  personal  assets,  whether  the  lands  be  devised 
or  cast  by  descent,  which  can  be  removed  only  by  the  {myment  of 
the  debts  or  lapse  of  time.     Raini>daU  v.  Craighill,  9  O.  198. 

In  case  of  a  deficiency  of  personal  assets  to  pay  taxes  levietl  on  the 
property  of  the  decedent  prior  to  his  demise,  his  executor  or  admin- 
istrator may  apply  for  and  obtain  an  order  to  sell  lands  for  that  pur- 
pose. Welsli  V.  Perkins,  8  O.  52.  And  the  allowance  for  the  support 
of  the  widow  and  minor  children  for  twelve  months  is  a  debt  duo 
from  the  estate,  for  the  payment  of  which  real  estate  may  be  sold. 
Allen  V.  AUen,  18  O.  S.  234.  But  lands,  at  the  death  of  the  ancestor, 
de.-icend  to  the  heir,  and  are  his,  charged,  however,  with  the  ancestor's 
debts,  as  stated  above;  and  until  sold  by  the  personal  representative, 
the  heir  is  entitled  to  the  possession,  rents,  and  profits  thereof,  and 
he  should  jMiy  all  taxes  levied  theret)n  subsequent  to  the  ancestor's  de- 
cease. But  he  can  not,  by  bidding  in  such  lands  at  a  tax  sale,  divest 
the  creditor?  of  the  ancestor  of  their  lien  thereon.  Ooerturfv.  Ditgan, 
29  O.  S.  230;  Piatt  v.  St.  Clair,  6  O.  227. 

(Where  a  personal  judgment  had  l)een  rendered  against  the  deceased, 
in  his  life-time,  and  became  dormant,  it  can  not  be  revived  by  the  judg- 
ment creditor  and  by  him  enforced  against  the  heirs  upon  land  which 
descended  to  them  from  the  deceased  judgment  debtor.  Only  the  ad- 
ministrator can  f^\l  such  lands  to  pay  debts.  Miller  v.  Taylor,  29  O. 
S.  257.) 

Lands  thus  descende<l,  thougli  subject  to  the  rights  of  the  cred- 
itors, through  tht  personal  repreaentative  <^  the  e$tate,  can,  however,  be 
sold  on  execution  awarded  against  the  heirs,  but  subject  to  such 
rights.  Douglofg  v.  Mame,  16  O.  271.  Unless  a  testator  make  no 
disposition  of  his  real  estate,  other  than  by  directing  that  it  shall  be  sold 
by  his  executors,  and  the  pn)cecds  paid  to  u  trustee  named  in  the 
will,  for  the  benefit  of  certain  l^ateet,  the  legal  title  descends  to  his 
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heirs,  subject  to  the  execution  of  the  power  couferred  on  the  execu- 
tors, but  the  right  of  possession  passes  by  the  will  to  the  executors,  to  en- 
able them  to  effect  the  objects  of  the  testator.  Elstner  v.  Fife,  32  O.  S, 
358.  But  au  action  can  not  be  brought  by  a  creditor  to  subject  the 
lands  of  a  deceased  debtor  in  tliis  state  to  sale  for  the  payment  of 
debts,  even  though  the  heirs  and  representatives  of  his  estate  reside 
in  another  state.  The  creditor  may  take  out  letters  of  administration, 
and  thus  has  a  complete  remedy.     Bustard  v.  Dahney,  4  O.  68. 

The  decree  of  a  foreign  court  (that  is,  a  court  of  another  state)  for 
the  sale  of  lands  lying  in  Ohio,  is  entirely  inoperative  to  transfer  any 
title,  either  legal  or  equitable.  Nowler  v,  Coit,  1  O.  522 ;  Salmond  v. 
Price,  13  O.  368 ;  Blake  v.  Davis,  20  O.  231 ;  Price  v.  Johnston,  1  O. 
S.  390.  But  where  one  of  the  heirs  assents  to  such  decree,  acts  as  one 
of  the  commissioners  to  execute  it,  and  assents  to  the  sale,  he  thereby 
passes  his  own  title  in  equity.  Salmond  v.  Price.  (He  has,  by  his 
acts,  estopped  himself  from  attacking  the  proceedings  of  the  foreign 
court.) 

A  sale  of  the  decedent's  real  estate,  on  the  joint  petition  of  the  ad- 
ministrator and  guardiau,  can  uot  be  ordered.  Newcomb  v.  Smith,  5 
O.  447. 

Where  no  authority  exists  in  the  will,  an  executor  can,  in  no  case, 
sell  real  estate  without  first  obtaining  au  order  of  court.  Goforth  v. 
Longworth,  4  O.  129.  Aud  an  administrator  can  in  no  way  convey 
title  to  real  estate  without  first  obtaining  an  order  to  sell  the  same  in 
the  manner  prescribed  by  law.  76.  For,  to  divest  the  heirs  of  their 
tiUe  to  real  estate  by  sale  through  the  personal  representative,  the  sale 
must  be  made  in  substantial  compliance  with  law.  lb.  But  even 
power  given  by  will  to  sell  and  convey  real  estate  becomes  legally  in- 
operative, and  ceases  to  exist,  when  the  estate  is  fully  settled,  or  all 
claims  are  presumptively  satisfied  by  the  lapse  of  time,  and  no  object 
of  the  testator  remains  to  be  attained.  Ward  v.  Barrows,  2  O.  S.  241. 
And  it  also  ceases  when  an  executor,  after  having  accepted  his  trust, 
resigns  his  office.  Elstner  v.  Fife,  32  O.  S.  358.  But  in  case  the  ex- 
ecutor resign,  the  power  to  convey  real  estate  conferred  by  the  will  may 
be  transferred  to  an  administrator  with  the  will  annexed.  lb.  But  in 
case  the  administrator  then  resign,  his  power  under  such  will  wholly 
ceases,  and  a  deed  made  by  him  afterward,  of  land  sold  by  him  while  in 
office,  conveys  no  title  to  the  land.  lb.  An  action  can  not  be  main- 
tained by  an  administrator,  under  color  of  a  petition  to  provide  for  the 
payment  of  debts,  when  its  real  object  is  to  obtain  and  establish  for  the 
widow  and  heirs  their  title  to  the  land  in  controversy.  Wood  v.  Butler, 
23  O.  S.  520.     Nor  can  such  action  be  maintained  unless  it  is  clearly 
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kIiuwd  that  there  is  an  actual  necesity  for  selling  the  land  for  the  paj- 
tnvai  of  bona  fide  debts.     lb. 

(A  purchaser  from  such  heir  or  devisee  can  not  hold  the  property  as 
an  innocent  purchaser  for  value,  as  he  1$  chargeable  with  notice  that  it 
came  by  descent  or  devise  from  tlie  deceased  debtor.) 

It  is  no  bar  to  the  action  by  an  administrator  to  sell  land  to  pay 
debts,  that  the  heir  has,  without  an  order  of  court,  sold  the  same  at 
private  sale  and  applied  the  proceeds  in  satisfaction  of  preferred  claims. 
mdejur  V.  Haloes,  37  O.  S.  532. 

An  order  of  sale  based  on  u  petition  which  states  facts  sufficient  to 
warrant  it,  will  not  be  reversed  because  there  is  not  a  journal  entry 
showing  that  the  court  found  the  facts  statetl  in  the  petition  to  be  true. 
It  will  be  presumed  that  the  judgment  was  founded  upon  proper 
proof.     lb. 

Such  bona  fide  purchaser  from  the  heir,  who  applies  the  proceeds  of 
the  sale  to  the  payment  of  liens  on  the  land  created  by  the  ancestor, 
and  preferred  debts,  is  iu  equity  entitled,  in  the  distribution  of  the 
purchase- money,  to  be  subrogated  to  the  rights  and  equities  of  the  hold* 
era  of  such  claims.  An  heir,  iu  such  proceedings,  may,  by  cross-peti- 
tion, attack  such  judgments  for  fraud  ;  and  if  the  purchase-money  has 
been  applied  to  pay  preferred  claims,  the  heir  who  has  conveyed  such 
lands,  with  covenants  of  warranty,  may  still  maintain  such  answerand 
cross- i)etit ion,  and  protect  his  vendee.  76.  If  the  cross-petition  im- 
plicates the  administrator  with  such  judgment  creditor  in  such  fraud, 
they  are  untied  iu  interest  as  to  the  subject-matter  of  such  contro- 
versy,    lb. 

In  such  proceedings,  where  the  real  estate  is  incumbered  by  mort- 
gages or  other  liens,  the  court  is  t)  settle  the  priorities  among  lien- 
holders,  and  order  a  sale  free  from  siicli  liens.  Stone  v.  Strotig,  42  O. 
8.  53.  A  Probate  Court  is  not  authorized  to  order  a  sale  of  the  prem- 
ises, subject  to  such  liens.     lb. 

Sec.  6141.  In  such  a  proceeding  by  an  executor  or  administrator, 
the  answer  of  the  guardian  ail  litnn  for  the  minor  heirs,  alleging  his 
ignorance  of  the  matters  contained  in  the  petition,  and  praying  that 
the  rights  of  his  wards  may  be  protected,  has  the  eflPect  of  a  general 
denial,  and  requin's  the  production  of  proof  of  all  the  material  allega- 
tions of  the  administrator's  petition.      Wood  v.  BuiUr,  23  O.  S.  520. 

Sec.  6142.  As  the  law  stootl  prior  to  1858  (8.  &  C.  590,  section  124),  it 
was  held  that  a  mortgagee  was  not  a  necesMiry  party  to  an  action  by  an 
administrator  to  sell  the  lands  of  his  intestate  f  )r  the  payment  of  debts, 
and  that  the  priorities  of  the  liens  wa.<*  transferred  by  the  statute  to  the 
funds  arising;  from  the  sale  of  the  lands.     AfiUer  v.  Qreenham^  11  O. 
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S.  486.  And  that  the  purchaser  of  lands  at  a  judicial  sale  by  an  ad- 
ministrator, under  the  law  as  it  then  stood,  holds  them  discharged  of 
liens  for  debts  of  the  intestate.  Stiver  v.  Stiver,  8  O.  217.  But  the 
amendatory  act  of  1858  (S.  &  C.  622)  gives  a  full  adversary  character 
to  the  petition  of  an  administrator  for  the  purpose  stated,  and  the  lien 
of  a  mortgagee,  who  is  not  made  a  party  thereto,  remains  unaffected 
by  the  order  of  sale  and  proceedings  thereunder.  HoUoway  v.  Stuart, 
19  O.  S.  472. 

Wiiere  the  record  recites  that  "  it  was  shown  to  the  court  that  due 
notice  had  been  given  to  the  defendants,"  it  was  held  that  it  amounted 
to  a  finding  by  the  court  that  the  notice  which  the  law  required  under 
the  circumstances  had  been  regularly  given,  and  that  evidence  would 
not  be  received  to  contradict  this  finding.  Richards  v.  Skiff,  8  O.  S. 
586.  For  an  order  of  sale  can  only  exist  as  a  matter  of  record,  and  is 
provable  only  by  its  production.  Parol  evidence  can  not  be  received 
for  proving  the  same.     Newcomh  v.  Smith,  5  O.  447. 

Sec.  6143.  Before  the  enactment  of  the  law  in  its  present  form,  the 
manner  in  which  to  give  infant  defendants  notice  of  the  pendency  of  a 
petition  was  by  service  of  notice  upon  the  general  guardian.  Ewing  v. 
Hollister,  7  O.  (2  pt.)  138.     But  this  is  now  changed. 

But  parties  in  interest,  not  named  in  the  petition,  are  properly  made 
parties  on  the  record,  when  they  have  entered  their  appearance.  Eio- 
ing  V.  Hollhter. 

Sec.  6144.  As  to  guardians  ad  litem,  see  sections  5003,  5004,  and 
notes. 

Wlien  court  to  order  real  estate  to  be  sold.  Sec.  5147.  An  order  of  the 
court,  made  after  its  jurisdiction  was  exhausted,  can  not  be  cured  by 
entering  the  order  nunc  pro  tunc,  as  of  a  prior  date.  Ludlow  v.  John- 
ston, 3  O.  553.  Such  proof  or  memoranda  in  writing  can  not  be  re- 
ceived to  show  that  it  was,  in  fact,  made  where  such  record  is  omitted. 
Newcoivb  V.  Smith,  5  O.  447.  But  such  order  can  not  be  made  on  the 
joint  petition  of  the  executor  and  guardian  to  maintain  the  children 
and  improve  the  property.  lb.  Nor  can  such  order  of  the  court, 
authorizing  the  administrator  to  make  sale  of  the  intestate's  lands, 
made  subsequent  to  the  sale,  be  given  in  evidence  to  sustain  such  sale. 
Lieby  v.  Park,  4  O.  469. 

Appraisement,  etc.  Sec.  6154.  Where  a  mortgagee  is  made  a  party, 
and  the  widow  asks  for  an  assignment  of  dower  in  the  premises  peti- 
tioned to  be  sold,  and  the  mortgagee  stands  by  and  permits  dower  to 
bo  assigned  t)  the  widow,  without  resisting  her  claim,  he  is  estopped 
from  afterward  bringing  an  action  to  foreclose  his  mortgage  upon  the 


ACTIONS   TO   COMPLETE   CONTRACTS   FOE  SALE,  ETC.  807 

part  of  tlio  premises  in  which  tho  widow's  dower  was  assigned.  Affleck 
V.  Snodffrass,  8  O.  S.  235. 

Dower.  Sec.  6155.  When  the  dower  interest  of  a  widow,  in  prop- 
erty sought  to  be  converted  into  asset*?,  is  manifest,  it  will  bo  pro- 
tected, although  she  may  not  have  filed  an  answer.  McDonald  v. 
Aten,  1  O.  S.  293. 

Sec  61G1.  An  executor  or  administrator  may,  at  his  discretion,  sell 
in  parcda  a  tract  that  is  ordered  sold  entire,  but  he  is  responsible  for 
the  exercise  of  this  discretion.  Stall  v.  Uacalaster,  9  O.  191.  And  it 
will  not  aflcct  the  title  of  the  purchaser  if  the  whole  tract  was  ordered 
sold,  and  sale  made  of  only  a  part.  Ewing  v.  Higby,  7  O.  (1  pt.) 
198. 

An  executor  or  administrator  can  not  acquire  title  in  himself  by 
purchase  at  his  own  sale,  and  on  an  attempt  by  him  to  do  so  the  sale 
may  be  set  aside,  on  the  application  of  tl.e  cedui  que  trud.  Bennington 
V.  Alexander,  6  O.  S.  189.  And  this  may  be  done  whether  the  prop- 
erty is  held  by  him,  or  any  purchaser  from  him  with  notice.  SJielden 
V.  Nevrion,  3  O.  S.  494.  F(»r  it  is  the  policy  of  the  law  to  defeat  him 
in  the  accomplishment  of  a  purpose  which  surrounds  him  with  the  sus- 
picion of  unfairness.  Bennington  v.  Alexander.  But  when  an  admin- 
istrator has  enjoyed  the  use  and  occupancy  of  real  estate  under  c:»lor 
of  title  acquired  through  a  sale  to  himself,  and  for  that  reason  void  as 
to  the  heirs  of  the  estate  which  he  represents,  an  account  of  rents  re- 
ceived, or  chargeable  to  him,  and  of  improvements  made  by  such  ad- 
ministrator, will  be  ordered  to  be  taken  when  such  sale  is  set  aside; 
and  out  of  the  proceeds  realized  from  a  subsequent  sale  of  the  premises 
he  will  be  paid  any  balance  due  him,  and  the  remainder  will  go  to  the 
representatives  of  the  estate,  lb.  To  set  aside  tlie  sale  and  have  an 
order  made  for  the  resale  of  the  property,  the  cestui  que  trtuU  need  not 
show  actual  fraud  (;r  injury ;  it  i^j  a  fraud  in  law.  Appraisers  of  lands 
arc  also  disqualified  to  purchase  at  judicial  sale.  Annstrowj  v.  jETiMton, 
8  O.  532. 

If  an  infant  purchas^o  at  such  sale,  for  the  administrator,  and  imme- 
diately conveys  to  the  latter,  he  can  not  disaffirm  his  deed  and  recover 
the  land  on  c  >ming  of  ago,  as  the  infant  can  execute  a  piwcr  ca  fully 
and  effectually  as  an  adult.  Sliclden  v.  Newton,  3  O.  S.  494.  (Where  tho 
administrator  procured  a  party  to  attend  the  sale  and  bid  off  the  prop- 
erty at  two  thirds  its  apprai^jcd  value,  no  other  i)crsons  being  present  at 
thesale,  and  such  purchaser  immediately,  on  receiving  his  deed,  deeded 
the  property  to  a  trustee,  with  the  knowledge  and  consent  of  the  ad- 
ministrator, for  the  use  of  the  administrator's  wife  during  her  life, 
with  remainder  to  her  children  begotten  hy  her  husband,  and  with 
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power  in  the  wife  to  sell  the  land,  such  sale  was  set  aside  as  fraudulent 
as  to  the  heirs.     Biddle  v.  Boll,  24  O.  S.  572.) 

Beturn  of  sale — Confirmation,  etc.  Sec.  6162.  In  the  conveyance 
of  land  by  an  administrator,  under  an  order  of  court,  the  deed  may 
be  made  to  the  assignee  of  the  purchaser.  Ewing  v.  Higley,  7  O.  (1  pt.) 
198.  And,  though  an  administrator's  deed  contains  no  words  of  perpe- 
tuity, yet  if  a  sale  was,  in  fact,  made  of  the  whole  estate,  chancery 
would  so  decree  it.  Piatt  v.  St.  Clair,  7  O.  (2  pt.)  165.  Nor  does  an 
administrator  vitiate  a  conveyance  of  decedent's  lands  by  attaching 
trusts  thereto,  fairly  intended  for  the  benefit  of  his  heirs  and  the 
creditors.     lb. 

A  sale  by  an  administrator  to  a  trustee,  to  place  the  property  be- 
yond the  reach  of  creditors,  under  an  agreemont  or  understanding 
with  the  trustee  that  he  should  hold  it  for  the  benefit  of  the  heirs 
and  such  of  the  creditors  as  they  saw  fit  to  pay,  is  void.  Piatt  v.  St. 
Clair,  6  O.  227. 

Purchase-money  paid  by  an  administrator,  upon  sale  of  the  intes- 
tate's land,  can  not  be  recovered  of  the  heirs  wliere  the  sale  is  declared 
inoperative,  and  the  heirs  recover  the  land.  Nowler  v.  Coit,  1  O.  519. 
(In  such  cases  the  court  will  leave  the  party  where  he  has  placed 
himself.) 

Evidence  cf  deed.  Sec.  6163.  The  title  of  a  purchaser  to  real  estate, 
sold  by  an  administrator  to  pay  debts,  is  not  divested  by  a  subsequent 
reversal  of  the  order  of  sale ;  and  notice  to  the  purchaser,  at  the  time 
of  the  sale,  that  an  effort  would  be  made  to  reverse  the  order  of  sale, 
will  not  affect  the  case.     Irwin  v.  Jeffers,  3  O.  S.  389. 

The  power  of  the  administrator  to  sell  the  lands  of  the  intestate  for 
the  payment  of  debts  is  strictly  a  legal  one,  and  if  a  sale  is  sought, 
the  question  is  triable  at  law.     Liehy  v.  Park,  4  O.  469. 

If  a  person  advance  money  to  pay  intestate's  debts,  no  lien  is  thereby 
acquired  upon  lands  in  the  possession  of  his  heirs,  of  which  ho  was 
seized  at  the  time  of  his  death.     Ih. 

Wlicn  an  administra-tor  signs  a  deed  in  his  official  capacity,  but  in 
the  warranty  clause  in  the  body  of  the  deed  his  name  appears,  but  not 
as  administrator,  and  no  allusion  is  therein  found  to  an  order  of  sale 
or  other  proceedings  on  which  it  is  founded,  the  presumption  is  that 
the  covenant  of  seizin  is  made  in  his  individual  capacity,  and  he  isliable 
to  the  vendee  for  a  breach  of  seizin  and  warranty.  Lockwood  v.  Gilson^ 
12  O.  S.  526.  And  an  administrator,  selling  lands  of  his  intestate, 
which  ho  conveys  without  covenant  of  warranty,  can  not  render  the 
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estate  of  the  deceased  liable  iu  danmgesi,  bv  false  representations  as  to 
the  condition  of  the  title,  or  the  extent  of  the  incumbrances.  Z)un> 
lap  V.  RolnnMm,  12  O.  S.  530. 

And  in  case  of  an  actual  contract  of  sale  by  an  executor  of  the 
property  of  his  intestate,  the  person  making  no  offer  or  effort  to  rescind 
the  s:iinc,  he  can  not,  in  an  action  by  the  executor,  as  such,  to  recover 
the  unpaid  balance  of  the  purchase-money,  avail  himself  of  false  and 
fraudulent  representations  made  by  the  executor,  at  the  time  of  the 
sale,  in  respect  of  the  subject-matter,  either  as  a  defense,  or  by  way  of 
recoupment  or  counterclaim.  His  remedy,  if  any  he  has,  is  against  the 
executor  personally.  WettfaU  v.  Dungan,  14  O.  S.  276.  See  section 
5780  and  note. 

How  tale  money  applied,  etc.  Sec.  6165.  The  purchaser  holds  the 
property  discharged  of  all  mortgage,  and  judgment,  and  other  liens, 
the  proceeds  of  the  sale  of  the  lands  being  subject  to  the  priorities 
attaciied  to  the  land.  Bank  v.  Carpenter,  7  O.  (1  pt)  21.  But  this 
is  the  case  only  when  the  sale  b  regular,  and  when  the  lien-holders 
have  been  made  parties  to  the  action.     HoUoway  v.  Stuart,  19  O.  S.  472. 

The  eompensation  and  charges  of  the  executor  or  administrator  for 
making  the  sale  are  to  be  first  paid,  before  applying  the  proceeds  to 
the  mortgage  and  other  liens.  Stone  v.  Strong,  42  O.  S.  53.  And 
such  compensation  is  to  be  computeil  by  tlie  per  centum  authorized 
by  section  6188,  on  the  money  arising  from  such  sale  to  be  adminis- 
tered,    lb. 

If  the  lieu-holder,  whose  lien  is  6xed  by  the  court,  becomes  the  pur- 
chaser, the  executor  or  administrator  making  the  sale  is  not  entitled  to 
a  per  centum  compensation  on  the  part  of  the  purchase-money  appli- 
cable to  the  satisfaction  of  such  lieu.     Jb. 

Sections  61G5  and  6188  are  to  be  construed  together  in  determining 
such  compensation  in  such  cases,  and  it  is  ito  be  computed  on  the 
aggregate  amount  arising  from  both  real  and  personal  estate,  as  gradu- 
ated by  section  6188,  and  not  each  separately.  Compensation  can  not 
be  graduated  on  the  proceeds  of  the  real  estate  alone,  without  regard 
to  the  amount  of  personal  estate ;  and  the  higher  rate  prescribed  by 
section  6188  should  be  first  applied  to  the  personal  estate.     lb. 

Sale  of  equitable  interest — Proceeding*.  Sec.  6166.  Whon  a  petition 
is  filed  for  the  sale  of  any  equitable  estate,  or  an  equitable  interest, 
which  the  deceased  held  in  any  lands,  the  executor  or  administrator 
shall  set  forth  in  the  petition  the  nature  of  such  equitable  estate  or  in- 
terest, making  all  necessary  parties,  including  the  persons  holding  the 
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legal  title  thereto  and  those  who  are  entitled  to  the  purchase-money 
therefor ;  and  the  court  may,  in  such  case,  notwithstanding  the  pre- 
ceding provisions  of  this  title  (tit.  2,  ch.  2),  make  such  order  for  the 
appraisement  and  sale  of  such  equitable  estate,  for  the  indemnity  of 
the  estate  of  the  deceased  against  the  claim  for  such  purchase-money, 
and  for  the  adjustment  of  the  dower  of  the  widow  of  the  deceased,  in 
such  equitable  estate,  by  estimating  and  directing  to  be  paid  to  her  the 
value  of  a  life  annuity  \n  one-third  of  such  equitable  estate  or  other- 
wise, as  it  may  deem  just  and  right,  between  all  parties  in  interest. 

Note. — As  to  parties  defendant,  sec  sections  5006,  5007,  and  notes  thereto. 
If  such  lands  were  purchased,  but  not  paid  for  by  the  deceased,  unless  the  ven- 
dor consent  to  the  novation  of  the  purchaser  from  the  administrator  atfll  his 
substitution  in  the  contract  of  purchase  instead  of  the  deceased,  the  estaie  of  the 
latter  jan  not  bo  released  from  liability,  as  that  would  impair  the  obligation 
of  the  contract. 

(a)  When  an  administrator  makes  a  beneficial  arrangement  to  re- 
scind an  unexecuted  contract  of  the  intestate  for  the  purchase  of  land, 
a  court  of  equity  will  not  interfere  to  aid  the  heirs  to  revive  and  enforce 
the  contract.     Howard  v.  Babcoek,  7  O.  (2  pt.)  73. 

A  perfect  equity  in  lands  held  by  an  intestate  passes  to  the  heirs,  and 
may  be  sold  by  the  personal  representative  for  the  payment  of  the  debts 
of  the  estate.     Avery  v.  Dufrees,  9  O.  145. 

As  a  general  rule  the  personal  represeneative  of  an  estate  may,  in 
his  discretion,  perform  or  rescind  any  personal  contract  of  his  intestate 
imposing  an  obligation  upon  him,  as  may  be  for  tlie  best  interests  of 
the  estate,  but  subject  to  the  approval  of  the  court.  Gray  v.  Hato- 
kins,  8  O.  S.  449.  (Of  course,  such  rescission  must  be  by  agreement 
with  the  party  contracting  with  the  deceased.  It  requires  both  parties 
to  rescind  a  contract.  Neither  can  repudiate  its  obligations,  and  thereby 
free  himself  from  liability.) 

A  conveyance  in  trust,  with  a  proviso  for  reconveyance,  is  an  equi- 
table estate,  which  may  be  sold  by  the  personal  representative  of  the 
decedent  under  the  provisions  of  this  section.  Biggs  v.  Bickel,  12 
O.  S.  49. 

Foreign  executor  or  administrator  may  sell,  etc.  Sec.  6168.  Power 
given  by  a  will  to  an  executor  to  sell  real  estate  of  the  testator  becomes 
legally  inoperative,  and  ceases  to  exist,  when  the  estate  is  settled,  or  all 
claims  against  it  are  presumptively  satisfied  by  lapse  of  time,  and 
no  object  of  the  testator  remains  to  be  satisfied.  Ward  v.  Burrows,  2 
O.  S.  241. 
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Surplu»  after  paying  Vic  debti  considered  as  real  edaie.  Sec.  6171.  The 
surplus  of  iho  [)rocee(l3  arising  from  the  sale  of  real  estate  by  an  admin- 
istrator, remuitiing  in  his  hands  on  tho  final  settlement  of  his  accounts, 
under  the  statute  is  to  he  considered  and  disposed  of  as  real  estate,  and  the 
widow  of  the  intestate  is  not  entitled  to  any  part  thereof  in  her  capacity 
as  one  of  the  distributees  of  the  personal  estate.  GriswMi  v.  Frink, 
22  O.  S.  79.  But  where  the  real  estate  of  an  intestate,  who  had  no  issue 
at  his  decease,  is  sold  by  an  administrator  for  the  payment  of  debts, 
and  before  distribution  of  a  balance  remaining  after  payment  of 
the  same,  and  tiio  satisfaction  of  the  widow's  dower,  his  |x>sthumous 
child  dies,  the  surplus  money  belonging  t:)  such  child  is  subject  to 
the  law  of  distribution  as  personal  property.  Pence  v.  Pence,  110. 
S.  290. 

Proceeds  of  real  estate  sold  on  partition.  Sec.  6174.  The  administrar 
tor  is  entitled  to  an  order  of  sale  for  so  much  of  the  real  estate  of 
which  the  intestate  died  seized  as  may  be  necessary  to  satisfy  the  in- 
debtedness of  the  estate,  although  such  real  estate  may  have  been 
partitioned  among  the  heirs  of  the  intestate,  and  by  them  either  wholly 
or  in  part  conveyed  to  purchasers ;  for  the  debts  of  a  decedent  are 
a  lien  upon  his  lands,  and  purchasers  from  his  heirs  take  them 
cum  onere,  and  subject  to  the  maxim  caveat  emptor.  Faran  v.  JRobinr 
•on,  17  O.  S.  2-13. 

Widow  may  elect  to  be  endotoed  out  of  the  proceeds  of  Vie  sale,  how.  Seo. 
5719.  ((Sup.,  p.  357).  In  actions  for  partition,  when  the  estate  can 
not  be  divided,  and  is  ordered  to  bo  sold,  and  in  actions  for  tho  sale 
of  real  estate  by  executors,  administrators,  and  guardians,  and  in  all 
other  actions  and  proceedings  wherein  the  court  may  order  the  sale 
of  real  estate  to  satisfy  any  judgment  or  decree,  tho  widow  of  any  de- 
cedent who  has  a  dower  interest  therein,  being  a  party,  nmy  file  her 
answer,  and  waive  the  assignment  of  dower  by  metes  aud  bounds,  and 
ask  the  court  to  have  the  estate  sold  free  of  dower,  and  to  allow  her,  in 
lieu  thereof,  such  sum  of  money  out  of  the  proceeds  of  the  sale  as 
tho  court  deems  the  just  aud  reasonable  value  of  her  dower  interest 
therein. 

E^ect  of  siich  answer.  Sec.  6720.  The  answer  of  the  widow  shall 
have  the  same  force  aud  etfect,  and  shall  l)e  taken  and  held  to  be, 
in  all  respects,  as  a  deed  of  release  to  the  purchaser  of  such  estate  of 
the  dower  interest  therein  of  such  widow. 

Guardian  of  an  insane  woman  may  deet  for  her.  Sec.  5721.  Tho 
guardian  of  a  widow  who  has  been  adjudged  insane  may  appear  and 
answer  for  her  in  such  action,  subject  to  the  approval  of  the  court  in 
which  the  action  b  pending ;  and  the  answer  of  the  guardian  shall 
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have  the  same  force  and  effect  as  if  the  widow  answered  personally  ; 
but  the  guardian  shall  be  liable  to  the  widow,  or  her  heirs,  for  all  dam- 
age or  loss  sustained  by  his  fraud  or  collusion,  nowithstanding  the  ap- 
proval of  the  court. 

Note. — Without  a  statute  empowering  him  to  do  so,  an  executor  or  adminig. 
trator  could  not  recover  and  subject  to  sale  to  pay  the  debts  of  the  decedent, 
property  which  the  latter  conveyed  to  hinder,  delay,  and  defraud  his  creditors,  as 
he  would  merely  stand  in  the  place  of  the  fraudulent  grantor,  who  could  obtaia 
no  relief  after  executing  such  fraudulent  conveyance,  and  parting  with  his  es- 
tate to  tho  fraudulent  grantee.  To  remedy  this  sections  6139,  6140  were  en- 
acted, and  the  executor  or  administrator  represents  the  creditors,  who  could  set 
aside  such  conveyances,  as  well  as  tho  estate  of  the  decedent. 

Petition  of  Administrator  or  Executor  to  Sell  Real  Estate 
OF  Decedent  to  Pay  Debts. 

[Form  620.    §§  6136,  6137,  6141,  6142.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  as   Administrator   of  the   Estate  of  C.  D.,  Deceased, 

Plaintiff, 
No.  — .]  vs 

E.  F.,  (t.  II.,  and  J.  K.,  a  Minor  under  the  Age  of  Fourteen   \  Petition. 

Years,  the  sole  Heirs-at-Law  of  said  C.  D..  Deceased;  L.  M., 

the  Legal  Guardian  of  said  J.  K.;  N.  0.,  the  Widow  of  said 

C.  D.,  Deceased;  and  P.  Q.,  Defendants. 

The  said  plaintiff,  A.  B.,  says  that  he  is  the  duly  appointed  and  quali- 
fied administrator  of  C.  D.,  late  of  the  county  of ,  and  State  of , 

deceased,  a  copy  of  his  letters  of  administration  {or,  letters  testamentary] 
is  hereto  attached,  marked  "A";  that  said  C.  D.  departed  this  life  on  or 
about  the day  of ,  a.  d.  18 — ,*  seized,  in  fee-simple,  of  the  follow- 
ing lands  and  tenements,  situated  in  said  county  of ,  and  State  of 

Ohio,  and  described  as  follows,  to  wit:  {Here  describe  the  land.'] 

The  plaintiff  further  says  that  said  deceased  left,  as  his  sole  heirs-at- 
law,  the  defendants,  E.  F.,  G.  II.,  and  J.  K.,  who  is  an  infant  under  the 
age  of  fourteen  years,  and  whose  legal  guardian,  both  of  person  and  es- 
tate, is  tho  defendant,  L.  M.;  and  also  a  widow,  the  defendant,  N.  O.,  who 
is  entitled  to  dower  in  said  real  estate. 

The  plaintiff  further  says  that  the  amount  of  debts  due  from  the  said 

C.  D.,  deceased,  as  nearly  as  they  can  be  ascertained,  is dollars,  and 

the  costs  and  the  amount  of  the  charges  of  administration  is  about  ~ — • 
dollars;  and  the  value  of  his  personal  estate  and  effects  is  about dol- 
lars; and  that  the  personal  estate  and  effects  of  the  deceased,  in  the 
hands  of  the  plaintiff  as  such  administrator,  will  be  insufficient  to  pay 
all  the  debts  of  the  deceased,  with  the  allowance  to  the  said  widow  and 
minor  children,  for  their  support,  twelve  months,  which  allowance  is 
dollars,  and  the  charges  of  administering  said  estate. 

[Said  plaintiff  further  states  that  said  real  estate  was  appraised  in  ao* 
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eordano«  with  the  order  of  the  Probate  Court  of County,  Ohio,  by 

the  appraisers  of  the  personal  property  of  said  decedent,  and  thai  the 
amount  of  said  appraisement  is dollars.] 

The  plaintiff  also  says  that  the  defendant.  P.  Q.,  claims  to  hold  a  mort- 
gage for  about dollars,  with  interest  thereon,  on  said  premises,  ex^ 

cuted  by  said  C.  D.,  during  his  life,  with  his  said  wife,  N.  O. 

Wherefore,  the  plaintiff  as  such  administrator,  asks  for  authority  to 
sell  the  said  real  estate  of  said  decedent;  and  prays  that  said  defendant, 
P.  Q.,  be  required  to  answer  setting  forth  fully  the  amount  of  his  said 
alleged  mortgage  claim  and  lien,  and  the  date  thereof;  that  the  dower 
of  said  widow,  N.  O.,  be  assigned  to  her  in  said  premises;  and  that  he 
be  authorised  to  sell  said  premises,  subject  to  said  dower  estate,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  and  for  all  proper 
relief. 

[^Verification.']  ,  Attorney  for  Plaintiff, 

Soie. — If  a  valid  consent,  in  writing,  signed  by  all  the  parties  of  ftill  age, 
and  the  guardians  of  both  the  person  and  estate  of  the  minor  defendants,  is  not 
given  and  filed  in  the  case,  a  summons  must  be  issued  and  served  as  in  other 
cases.  §g  5038-5047.  In  case  a  defendant  holds  a  mortgage,  mechanic's,  vend- 
or's, or  other  lien,  it  will  be  safer  to  serve  all  infant  defendants,  and  have  their 
answers  by  guardian  ad  litem.  If  the  widow  does  not  desire  the  assignment  of 
dower  to  her  by  metes  and  bounds,  but  elects  to  be  endowed  fn>m  the  proceeds 
of  th>t  rale,  she  will  file  her  answer  to  that  effect.  If  there  be  a  mortgage  in 
which  she  has  released  her  dower,  it  will  be  paid  in  full,  and  she  endowed  from 
the  remainder  of  the  proceeds  of  the  sale. 

AsBWER  OF  Widow  Asking  to  be  Endowed  from  the  Pboceeds 

OF  Sale. 

[Fom62L    §§5719,5720.] 

Common  Fleas  Court  of County,  Ohio. 

A.  B.,  as  Administrator  of  C.  D.,  Deceased,  Plaintiff.  ]  a  ngwer  of  X  O 
No.  — .]  vs.  >     w;^««    "  "      ' 

E.  F,  et  als.  Defendants.  j      **'"<>''• 

For  answer  to  the  petition  herein,  the  said  defendant,  N.  O.,  widow  of 
said  C.  D.,  deceased,  now  comes  [and  waives  the  issue  and  service  of  a  sum- 
mons upon  her,  and  enters  her  appearance  herein],  and  for  her  answer 
says  that  she  has  a  dower  interest  in  said  real  estate  described  in  the  pe- 
tition as  therein  stated,  and  she  waives  the  assignment  of  dower  in  said 
premises  to  her  by  metes  and  bounds,  and  asks  the  court  to  have  said  es- 
tate sold  free  of  her  said  dower,  and  to  allow  her  in  lieu  thereof  such  sum 
of  money,  out  of  the  proceeds  of  the  sale,  as  the  court  shall  deem  the 
just  and  rea-sonable  value  of  her  dower  interest  therein ;  and  that  this 
her  answer  shall  have  the  same  force  and  effect,  and  shall  be  tnken  and 
held  to  be,  in  all  respects,  as  a  deed  of  release  to  the  purchaser  of  said 
estate,  of  her  said  dower  interest  therein. 

IVenfication.l  (Signed,)  "S.  O.  ^Ih  proper  person.'] 

5 
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Answer  Setting  up  Mortgage  Lien. 

[Form  522.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Administrator,  etc.,  Plaintiflf,  1 
No.  — .]  vs.  V  Answer  of  P.  Q. 

E.  F.  et  als.,  Defendants.  ] 

For  answer  to  the  petition  herein,  the  said  defendant,  P.  Q.,  says  that 

the  said  C.  D.,  deceased,  on  the day  of ,  a.  d.  18 — ,  did  make  his 

certain  promissory  note,  in  writing,  of  that  date,  and  did  then  deliver 
the  same  to  this  defendant,  and  thereby  promise  to  pay  to  this  defend- 
ant, or  his  order,  the  sum  of dollars,  in after  the  date  thereof, 

which  period  has  elapsed  [or,  which  period  will  elapse  on  the day  of 

,  18 — ];   and  this  defendant  further  says  that,  to  secure  the  payment 

of  said  promissory  note  and  the  money  secured  thereby,  the  said  C.  D,, 
with  his  wife,  the  said  defendant,  N.  O.,  by  their  certain  deed  of  mort- 
gage, of  even  date  with  said  promissory  note,  duly  executed  and  deliv- 
ered to  this  defendant,  did  convey  to  him,  the  said  P.  Q.,  his  heirs 
and  assigns,  forever,  all  said  real  estate  in  the  petition  herein  de- 
scribed, to  have  and  to  hold  the  same  to  him,  the  said  P.  Q.,  his 
heirs  and  assigns,  forever;  which  said  deed  of  conveyance  had  a  con- 
dition thereunder  written,  whereby  it  was  provided  that,  whereas,  the 
said  C.  D.  had  this  day  executed  and  delivered  to  the  said  P.  Q.  his 

promissory  note  for  the  sum  of dollars,  payable  to  the  order  of  said 

P.  Q.,  in from  date.     Now,  if  the  said  C.  D.  shall  well  and  truly  pay, 

or  cause  to  be  paid,  the  sum  of dollars,  named  in  said  promissory 

note,  according  to  the  tenor  and  effect  thereof,  then  this  deed  to  be  null 
and  void,  otherwise  to  remain  in  full  force  and  effect  in  law.  And  this 
defendant  further  says  that  he  caused  said  mortgage  to  be  deposited  with 

the  recorder  of  said  county  of ,  at  his  office,  on  the day  of , 

A.  D.  18 — ,  at o'clock  —  M.,  for  record,  and  the  same  was  thereupon 

duly  recorded  in  the  records  of  mortgages  in  said  county;  and  that  no 
part  of  the  money  mentioned  in  said  promissory  note  and  mortgage  has 

been  paid,  but  is,  with   the  interest  thereon  from   the day  of , 

IS — ,  still  due  and  unpaid. 

Wherefore  this  defendant  asks  that  out  of  the  proceeds  of  the  sale  of 
said  real  estate  herein,  his  said  debt,  with  the  interest,  be  paid  in  full, 
and  for  all  proper  relief.  ,  Attorney  for  said  P.  Q. 

[Vei'i/ication.^ 

Note. — The  facts  as  to  other  liens  will  be  stated  in  the  same  manner  as  if  the 
holder  were  plaintiflf  and  bringing  an  action  upon  the  same. 

A  petition  to  set  aside  a  fraudulent  conveyance  made  by  the  deceased,  and 
to  subject  the  land  to  sale,  can  be  drawn  from  the  above  form,  and  Perm  213. 
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P^niON  TO  Sell  Equitable  Interest  in  Lands. 

[Form  623.    §  0166.] 

Common  Pleas  Court  of (."ounty,  Ohio. 

A.  B.  OS  Administrator  of  the  Estate  of  C.  D.,  Deceased,  PlaintidT,  | 
No.  — .]  vs.  \  Petition. 

E.  F.  and  G.  H  ,  Defendants.  ) 

[Fo/lnw  Forms  519/0  *  arui  say ;]  holding  an  equitable  estate  and  interest 
in  the  following  landi  and  tenements:  \_llere  dcaerihe  such  lands.'\ 

The  nature  of  such  equitable  interest  is  ns  follows:  Ity  a  written  con- 
tract and  agreement,  a  copy  of  which  is  attached  heieto  and  made  part 
Iftreof,  marked  "  A,"  entered  into  and  signed  by  said  C.  D.,  deceased,  and 

the  8.iid  defendant,  G.  H.,  the  said  G.  H.,  on  or  about  the day  of , 

A.  D.  18 — .  sold  and  agreed  to  convey  to  the  said  C.  D.,  by  a  good  and  suf- 
ficient deed  of  general  warranty,  said  premispf,  for  the  sum  of dol- 
lars, to  be  paid  as  follow -s:  \^here  stale  tlie  (eriiis  of  payment];  and  said  C.  D., 
in  his  life-time.  p:iid  the  said  G.  11.  upon  said  purchase,  as  follows:  [here 

4tate  the  payments'],  leaving  the  sum  of dollars  still  unpaid  to  said  G. 

IF.,  according  to  the  terms  of  said  contract. 

8;iid  G.  II.  still  holds  the  legal  title  to  said  premist's.  [1/  thi-re  be  widow 
and  minor  fieir.i.stiite  as  in  Form  .")19,  and  all  the  heirs,  etc.']  The  plaintiff,  as 
such  said  administrator,  prays  the  court  to  authorize  the  plaintiff  to  sell 
such  said  equitable  interest  and  estate  in  said  land.s  and  to  make  such 
order  for  the  appraisemetit  and  sale  thereof,  for  the  indemnity  of  the  de- 
ceaso<l's  estate  against  the  said  claim  for  such  purchase-money,  and  for  the 
adjustment  of  the  dower  of  said  widow  of  sai*!  deceased,  in  such  equita. 
ble  estate,  by  estimating  and  directing  to  bo  paid  to  her  the  value  of  a 
life  annuity  in  one-third  of  such  equitable  estate,  or  otherwise,  as  may  be 
deemed  just  and  right  between  all  the  parties  in  interest;  and  for  all  proper 
relief  in  accordance  with  the  statute  in  such  cose  made  and  provide<I. 

IVerification.]  ,  Attorney  for  Plaintiff 

Order  of  Sale. 

[Form  524.    2  6161] 

A.  B.,  Administrator  of  C.  D.,  Deceased,  |  Order  to  Appraise  and  Sell  Free 
No.  — .]  vs.  >     of   Dower  —  Petition   to  Sell 

E.  F.  and  Others.  )      Real  EsUte. 

On  motion  to  the  court  by ,  attorney  for  plaintiff,  ond  it  appearing 

to  the  court  that  said  widow,  the  defendant,  N.  O.,  has  filed  her  answer 
herein  waiving  the  assignment  of  dower  in  said  premises  to  her  by  metes 
and  bounds,  and  electing  to  be  endowed  from  the  proceeds  of^the  sale 
thereot,  and  the  court  being  satistie<l  that  it  is  necessary  tosell  said  real  es- 
tate of  said  deceased  to  pay  his  debts,  it  is  ordered  by  the  court  that^— , 
■  .  and  ,  three  judicious,  disinterested  men  of  the  vicinity,  free- 
holders, being  first  duly  sworn,  do,  upon  actual  view  of  the  premises  in 
the  petition  described,  make  a  just  valuation  of  the  same  in  money,  free 
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and  unincumbered  of  the  dower  of  said  widow,  N.  0.;  and  that  the  said 
plaintiflF,  as  such  administrator,  proceed,  according  to  law,  to  sell  said  real 
estate  ["  on  the  premises,"  if  it  is  not  to  be  sold  at  the  court- housed,  at  not  less 
than  two-thirds  of  such  appraised  value,  upon  deferred  payments  not  ex- 
ceeding two  years. 

Note. — The  sale  may  be  ordered  to  be  made  in  whole  or  in  part  for  cash  in 
hand,  or  upon  deferred  payments  not  exceeding  two  years,  with  interest  Iftor- 
dered  to  be  sold  at  private  sale,  the  premises  can  not  be  sold  for  less  than  their 
appraised  value.  If  to  be  sold  upon  the  premises,  or  elsewhere  than  at  the  court- 
house, the  order  of  sale  must  state  the  place  of  sale. 

Order  to  Assign  Dower  and  for  Sale  of  Premises. 

[Form  525.    §§  6147,  6155;  83  v.  105.] 

fj"    _^-i  '        ■'    (  Order  to  Assign  Dower  and  Sell  Real  Estate  of  De- 


^°"e."  Ratals.         I     ^^^^^'^ 

On  motion  to  the  court  by ,  attorney  for  the  plaintiff,  and  the  court 

being  satisfied  that  it  is  necessary  to  sell  said  real  estate  of  said  deceased  to 

pay  his  debts,  it  is  ordered  by  the  court  that  , ,  and ,  three 

judicious,  disinterested  men  of  the  vicinity,  freeholders,  being  first  duly 
sworn,  do,  upon  actual  view  of  the  premises  in  the  petition  described,  set 
off  and  assign  unto  said  K.  O.,  widow  of  said  C.  D.,  deceased,  one  full  and 
equal  third  part  of  the  same  as  her  dower  estate  therein;  and  that  they 
make  return  of  such  assignment,  together  with  a  just  valuation  of  said 
real  estate,  subject  to  such  dower,  to  this  court  with  all  convenient  speed. 

Order  of  Sale  on  CoNriRMAtiON  of  Assignment  of  Dower  and 

Appraisement. 

[Form  526.] 

A.  B.,  Adm'r  of  C.  D.,  Deceased, )  -c         .      t    k         •  a  jj 

I^T     J_  -]  [  Keport  of  Appraisers  Approved    and 

■  E.  F.  et  als..  Defendants.    '    J      ^^^^  Ordered. 

Now  comes  said  A.  B.,  as  the  administrator  of  C.  D.,  deceased,  by , 

his  attorney,  and  produces  to  the  court  the  report  and  assignment  of 
dower  and  appraisement  made  herein  by ,  ,  and ,  in  pursu- 
ance of  the  former  order  of  this  court;  and  it  appearing  upon  examina- 
tion that  said  report  is  in  all  respects  regular  and  correct,  the  same  is 
hereby  approved  and  confirmed  by  the  court.  And  it  is  ordered  by  the 
court  that  said  plaintiff  proceed  according  to  law  to  sell  said  real  estate 
in  the  petition  described,  subject  to  said  dower  estate  [upon  the 
premises],  at  not  less  than  two-thirds  of  such  appraised  value,  and  for 
cash  in  hand  [or,  one-half  cash  in  hand,  and  the  residue  in  equal  pay- 
ments, in  one  and  two  years,  with  interest  on  the  deferred  payments  from 
the  day  of  sale.  Or,  upon  deferred  payments  not  exceeding  two  years, 
with  interest  from  the  day  of  sale.] 
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Note. — When  more  real  estate  i<  ordered  to  be  sold  than  it  necessary  to  pay 
debts  (sections  C149,  U150j,  or  when  required  to  give  additional  bond,  which  must 
be  given  in  the  proper  Probate  Court  and  certified  to  the  Common  Pleas  (section 
6151),  or  when  a  foreign  executor  or  administrator  petitions  to  sell  land  of  the 
decedent,  unless  he  has  given  sufficient  bond  in  the  stale  or  county  (sections  6169, 
tilTO),  bond,  or  additional  bond  must  be  given,  conditioned  according  to  law  in 
each  case. 

irthe  widow's  dower  can  not  be  assigned  by  metes  and  bounds,  the  appraisers 
iihduld  report    "And  we  do  find  that  dower  can  not  be  assigned  therein  by  metes 

and  bounds,  and  in  lieu  of  such  dower  wo  do  assign  to  said  widow,  N.  O^ 

dollars,  being  one-third  of  the  estimated  net  yearly  rents  and  profits  itf  said 
premises,  to  be  paid  to  her  annually  during  life.  And  we  do  estimate  and  ap- 
praise said  real  estate,  subject  to  the  payment  of  said  annuity,  at dollars." 

Report  and  Return  of  Sale. 

[Form  627.    §  6162.] 

A.  B..  aa  Administrator  of  C.  D.,  Deceased,  |  p^^j^j^„  ^  ^^^  Land»-Re. 


No.—.]  vs.  I  ic..i,.m.  i^  .^« 

-*  E.  F.  etab.  j      Port  of  Sale 

In  pursuance  of  the  order  of  the  court  in  this  case,  I  gave  notice  of  sale, 

in  pursuance  of  said  order  and  according  to  law,  by  publication  in  the , 

a newspaper  printed  and  published,  and  of  general  circulation  in  said 

county  of  ,  for  four  consecutive  weeks  prior  to  the  day  of , 

18 — ,  at. o'clock  —  M.  [of  such  sale  upon  the  premises],  and  at  the  time 

and  place,  in  accordance  with  said  notice,  I  ofiereil  the  real  estate  in  the 
petition  described  for  sale,  subject  to  [or,  free  of  J  the  dower  estate  of  said 
widow,  N.  O..  therein,  when  R.  S.  bid  for  the  same  the  sum  of dol- 
lars, payable  as  required  by  said  order  of  sale,  and  he  being  the  highest 
and  best  bidder,  and  said  sum  being  [more  than]  two-thirds  of  the  ap- 
praised value  of  said  premises,  I  then  and  there  struck  off  and  sold  the 
same  to  him.  subject  to  [^or,  free  of]  said  dower  estate,  for  that  sum.  Terms 
of  sale:  \_Here  state  the  terms  as  re/juired  by  the  order  of  saU.'\  And  with  which 
terms  the  said  R.  S.  has  complied,  as  required  by  said  order  of  sale. 

Note. — The  order  of  sale,  with  the  published  notice  of  sale,  verified  by  the 
affidavit  of  the  publisher,  must  be  returned,  with  such  return  of  tho  executor  or 
administrator.  If  the  order  be  to  sell  the  property  at  private  sale  at  not  less 
than  the  appraisement,  the  return  will  be  framed  accordingly.  The  appraise- 
ment, and  evidence  ofHhe  swearing  of  the  appraisers,  assignment  of  dower, 
etc.,  can  be  framed  from  like  pr<>ceeding8  on  orders  of  sale  in  partition,  dower, 
etc.  Unless  there  has  been  an  appraisement  in  the  inventory,  and  the  court 
dispei^ses  wilh  another  appraisenvent,  such  realty  must  be  aippraised,  and  the 
widow,  or  minor  child  or  children,  may  have  homestead  set  i»lf  as  in  other  cases 
under  section  5487,  and  for  which  see  forms  under  that  i«i>ction.  \  6155, 8.3  v.  105. 

Unimproved  lands  may  be  sold  for  not  less  than  half  their  appraised  value 
(section  6160),  and  after  being  twice  oflfered  and  not  sold,  the  court  may  fix  the 
amount  for  which  they  may  be  sold,  etc. 
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Order  of  Confirmation,  Deed  to  Purchaser,  and  Distribution. 

LForm  528.    §§  61G2,  G165.] 
A.  B  ,  as  Administrator  of  C.  D.,  Deceased, )  Confirmation  of  Sale,  Order  for 


No.  ^ — .]  vs.  >      Deed  to  R.  S..  the  Purchaser, 

E.   F.  et  als.  ]      and  for  Distribution. 

This  day  came  the  said  plaintiff,  and  by ,  his  attorney,  produces  to 

the  court  the  report  of  a  sale  made  by  said  plaintiff',  as  such  said  adminis- 
trator, ill  pursuance  of  the  order  herein  before  made,  and  the  court,  after 
having  carefully  examined  such  return,  and  being  satiirfied  that  said  sale 
has  been  in  all  respects  legally  made,  doth  hereby  confirm  the  same;  and 
said  A.  B.,  as  such  said  administrator  of  said  C.  D.,  deceased,  is  hereby 
ordered  by  the  court  to  execute  and  make  a  deed  to  said  purchaser,  R.  S., 
for  the  said  premises  so  sold,  and  in  the  petition  herein  described  [and 
before  the  delivery  of  said  deed,  the  deferred  payments  and  installments 
of  said  purchase-money  shall  be  secured  by  mortgage.]     [And  the  said 

annuity  of dollars  per  annum,  during  her  life,  assigned  in  the  rents 

and  profits  of  said  premises  to  said  N.  0.,  as  her  dower,  is  hereby  made  a 
charge  upon  said  real  estate  in  the  hands  of  said  purchaser,  or  in  whose 
hands  soever  the  same  may  come,  and  which  shall  be  so  mentioned  in 
said  deed.]  And  the  money  arising  from  such  said  sale  of  said  real  estate 
shall  be  applied  in  the  following  order: 

1.  To  discharge  the  costs  and  expenses  of  said  sale,  and  the  per  centum 
and  charges  of  said  administrator  thereon,  for  his  administration  of  the 

same,  taxed  at dollars,  and  the  taxes  now  a  lien  upon  said  premises, 

amounting  to  $ . 

2.  [7/"  the  xoidow  has  relinquished  dower,  and  is  endowed  from  the  pro- 
ceeds of  the  sale:   To  the  payment  of  the  said  widow,  N.  0.,  as  and  for 

her  said  dower  interest,  the  sum  of dollars,  which  the  court  finds 

to  be  the  just  and  reasonable  value  thereof.] 

3.  To  the  payment  of  the  said  mortgage  of  the  said  P.  Q.  the  sum  of 

dollars.     [^-Judgment,  and  other  hens,  to  the  defendants  according  to  respective 

priorities.'] 

4.  To  the  discharge  of  claims  against  and  debts  of  said  decedent,  in  the 
order  the  same  are  required  to  be  paid  in  title  2  of  the  Revised  Statutes 
of  this  state. 

Note. — Tho  court,  under  the  third  finding,  will  ascertain  and  apportion  tho 
lions,  or  refer  the  same  to  a  master  for  such  purpose. 

Deed  to  the  Purchaser. 
[Form  529.    §§  G1G2,  GI63.] 
Know  all  men  by  these  presents,  that,  whereas,  A.  B.,  as  the  administra- 
tor of  the  estate  of  C.  D.,  late  of ,  deceased,  on  the day  of , 

.A.  D.  18—,  filed  his  petition  and  commenced  a  civil  action,  it  being  cause 
No. ,  in  the  Court  of  Common  Pleas  of County,  Ohio,  against  E. 
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F.  and [^name  all  the  defendants'],  praying  for  an  order  to  sell  the  fol* 

lowing  deaoribed  real  estate  or  the  said  C.  D.,  deceased,  to  pay  his  debts 

and  the  expenses  of  administering  his  estate,  situate  in  said  county  of 

to  wit:    [Here  deacribe  said  real  estate.] 

And,  whereas,  such  proceedings  irere  had  that  *  the  dower  estate  :n 
said  premises  of  luiid  widow,  of  said  deceaseil,  N.  O ,  was  assigne<l  to  her 
by  metes  and  bounds,  as  follows :  [Here  describe  the  part  auigned  as  dower,  or, 
if  dower  wa*  assigned  o/rcrUs  and  profits,  say,  after  the  *:  in  lieu  of  the  assign- 
ment of  dower  in  said  premises  to  said  widow  of  sold  deceased,  N.  O.,  by 

metes  and  bounds,  an  annuity  for  her  life  of  dollars  per  annum  was 

assigned  to  her,  and  made  u  charge  upon  said  premise<>,  in  whose  hands 
soever  the  same  may  comr;  or,  if  the  wiilow,  ly  answer  has  waived  the  assign- 
ment of  dower,  and  elected  to  be  endowed  from  the  proceeds  of  the  sede,  sag :  the 
said  N.  O.,  widow  of  said  C.  D.,  deceased,  by  her  answer  in  said  cause, 
waived  the  assignment  of  dower  to  her  in  said  premises,  and  elected  to  be 
endowed  from  the  proceeds  of  the  sale  of  said  premises,  which  were  sold 
free  of  her  said  dower.] 

And,  whereas,  said  A.  B.,  as  such  said  administrator,  was  ordered  to  sell 
said  premises  at  public  auction  [^according  to  the  fact],  according  to  law 
[subject  to  said  dower  estate;  or,  free  from  said  dower  estate.] 

And,  whereas,  said  A.  B.,  having  Brst  duly  advertised  said  premises  for 

sale  [»y  sold  at  public  auction],  on  tlie day  of ,  a.  d.  18 — ,  sold  the 

same  [subject  to  said  dower  estate;  or,  subject  to  said  annuity  of dol- 
lars per  annum,  during  her  life,  of  said  widow,  N.  O.,  and  which  is  made 
a  charge  upon  said  premises  in  whose  hands  soever  the  same  may  come], 

at  [public  auction],  to  U.  S.,  for  the  sum  of dollars,  and  the  said 

purchaser,  K.  S.,  having  complied  with  the  terms  of  sale,  said  salo  was 
afterward  approved  and  confirmed  by  suid  court,  and  said  A.  B.,  as  such 
said  administrator  of  the  estate  of  said  C.  D.,  deceased,  was  ordere«l  by 
said  court  to  execute  and  deliver  to  said  purchaser.  H.  S..  »  proper  deed 
for  said  premises,  according  to  the  statute  in  such  case  made  and  provided; 
all  of  which  will  more  fully  and  at  large  appear,  reference  being  had  to 
the  records  of  said  court  in  said  cause,  and  to  which  reference  is  hereby 
expressly  had  and  made. 

Now,  therefore,  I,  the  said  A.  B.,  as  administrator  as  aforesaid,  in  con* 

sideration  of  the  premises,  and  of  the  sum  of dollars,  to  me,  as  >>uch 

said  administrator,  in  hand  paid  by  said  R.  S.,  the  receipt  whereof  is  hereby 
acknowle<lged,  and  by  virtue  of  the  powers  in  me  vested  by  law  and  the 
order  of  said  court,  do  hereby  bargain  and  sell,  grant  and  convey,  unto 
the  said  R.  P.,  his  heirs  and  assigns,  forever  [subject  to  said  dower  estate; 
or,  the  payment  of  said  annuity,  in  whose  hands  soever  said  promises  may 
come;  or,  free  of  the  dower  of  said  N.  0..  widow  of  said  C.  D.,  deceased], 
with  all  and  singular  the  appurtenances. 

To  have  and  to  hold  the  same  unto  the  said  &  S..  and  unto  his  heirs 
and  assigns  forever. 
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In  witness  whereof,  I,  as  administrator  as  aforesaid,  hereto  set  my  hand 

and  seal,  this day  of ,  a.  d.  one  thousand  eight  hundred  and . 

A.  B.,  as  Administrator  of  C.  D.,  Deceased.         [seal.] 
Executed  in  presence  of: 

>   [  Two  witnesses. 1 

'  [^Acknowledgment.'] 

Note. — The  deed  and  other  forms,  when  an  equitable  estate  and  interest  art- 
sold  as  authorized  by  section  6166,  Form  523,  can  be  drawn  from  suggestions 
afforded  by  the  preceding  forms  in  this  chapter.  The  value  of  a  widow's  dower 
is  fixed  by  annuity  tables,  the  amount,  according  to  such  tables,  not  always 
being  strictly  adhered  to.  See  Raff's  Guide,  by  Giauque,  6th  ed.,  pp.  331-333^, 
for  such  table. 
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CHAPTER  XLVI. 

PARTITION. 

(Where  action  for  to  be  brought,  section  5022.) 

Who  may  be  compelled  to  partition.  Sec.  5754.  Tenants  in  common, 
and  coparceners,  of  any  estate  in  lands,  tenements,  or  hereditaments 
within  the  state,  may  be  compelled  to  make  or  suffer  partition  thereof 
in  manner  hereinafter  prescribed. 

Note. — Estate*  in  joint  tenancy,  giving  the  entire  right  to  the  ettate  to  the  sur- 
viving  tenant  bj  survivorship,  do  not  exist  in  Ohio. 

(a)  Neither  reversioners  nor  remainder-men  can  have  partition,  the 
right  only  extending  to  those  who  have  the  possession,  or  an  immediate 
right  to  the  possession  of  the  lands  sought  to  be  partitioned.  TabUr  v. 
Wiseman,  2  O.  S.  207  ;  Davidson  v.  Wolf,  9  O.  73.  But  the  owner  of 
a  life  estate  in  the  whole,  or  a  part  of  the  tract,  who  also  owns  an  inter- 
est in  the  remainder  estate,  may  have  partition  (as  his  possession  of  a 
life  estate  gives  him  such  right).  Morgan  v.  Staley,  110.  389  ;  Tabler 
V.  Wiseman,  2  O.  S.  207. 

A  right  of  entry,  without  actual  seizin,  there  being  no  intervening 
estate,  will  entitle  a  party  to  partition.     Tabler  v.  Wiseman. 

A  partition  operates  only  upon  the  possession,  and  does  not  create 
any  new  title.  Tabler  v.  Wiseman ;  McBain  v.  McBain,  15  0.  S.  337. 
And  when  parties  to  a  proceeding  for  partition  are  made  such  by  pub- 
lication and  without  actual  notice,  they  are  not  estopped  thereby  from 
setting  up  their  legal  title.  McBain  v.  MeBain;  Landon  v.  Payne,  41 
O.  S.  303. 

An  answer  to  a  petition  for  partition,  denying  that  the  plaintiffs' 
have  any  title  or  interest  in  the  premises,  does  not  oust  the  court  of 
jurisdiction.  Perry  \.  Richardson,  27  O.  8.  110;  Hogg  v.  Beerman^ 
41  O.  S.  81. 

The  fact  that  two  actions  fur  {lartition  were  prosecuted  at  the  same 
time  does  not  vitiate  the  regular  proceedings  in  the  one  upon  which 
partition  is  made.     Smith  v.  Barber,  7  O.  (2  pt.)  118. 

The  regularity  of  pn>ceeding8  in  partition  can  not  be  inquired  into 
in  a  collateral  proceeding.  }Vilson  v.  Btdl,  10  O.  250;  Bohart  v.  At- 
Hruon,  14  O.  228. 

A  purchaser  from  one  tenant  in  common  can  not  deprive  the  owner 
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of  a  paramount  title  of  right  of  partition,  upon  later  purchases  of  an 
interest  in  the  land  from  other  tenants  in  common.  Dennison  v.  Fos- 
ter, 9  O.  126. 

When  two  railroad  companies  are  tenants  in  common  in  a  railroad, 
partition  can  not  be  compelled  under  the  statute,  or  in  chancery.  Rail- 
road Go.  V.  Railroad  Co.,  38  O.  S.  614. 

When  separate  interests  have  been  acquired  under  an  erroneous  par- 
tition, chancery  will  exercise  jurisdiction  to  briug  all  parties  before  the 
court,  and,  while  it  preserves  all  substantial  rights,  will  so  mold  them, 
in  making  a  new  division  of  the  lands,  as  to  impose  burdens  where,  in 
equity,  they  ought  to  fall,  and  thus  diminis!i,  as  far  as  practicable,  the 
evils  of  previous  errors.      Dawson  v.  Lawrence,  13  O.  544. 

Where  proceedings  for  partiiioyi  may  be  had.  Sec.  5755.  When  the 
estate  is  situate  in  one  county,  the  proceedings  shall  be  had  in  that 
county ;  and  when  situated  in  two  or  more  counties,  the  proceedings 
may  be  had  in  any  county  wherein  a  part  of  such  estate  is  situate. 

Who  may  file  petition  and  ivhat  it  shall  state.  Sec.  5756.  A  person 
entitled  to  partition  of  an  estate  may  file  his  petition  therefor  in  the 
Court  of  Common  Pleas,  setting  forth  the  nature  of  his  title,  and  a 
pertinent  description  of  the  lands,  tenements,  or  hereditaments  of 
which  partition  is  demanded,  and  naming  each  tenant  in  common^ 
coparcener,  or  other  interested  person,  as  defendants  therein. 

(a)  Where  judicial  proceedings  are  offered  in  evidence,  a  party  to 
them  can  not  avoid  their  effect  on  the  ground  of  a  slight  mistake  in 
his  name,  as  Pillsbyfor  PiUsbury.  The  mistake  must  be  such  as  that 
the  person  can  not  be  identified,  or  as  to  describe  another.  PiUsbury 
V.  Dugan,  9  O.  117. 

The  plaintiff  is  bound  to  set  forth  in  his  petition  the  title  and  inter- 
ests of  the  several  tenants,  and  to  sustain  the  same  by  proof.  Harman 
V.  Kelley,  14  O.  502.  The  owner  of  the  premises,  although  they  are 
misdescribed  in  the  petition,  may  come  in  and  defend,  and  when  it  ap- 
pears that  part  of  the  persons  claimed  to  be  tenants  in  common  have 
no  interest  in  the  land,  the  petition  can  not  be  maintained.  lb.  And 
a  title  in  fee,  acquired  by  adverse  possession,  may  be  shown  to  defeat 
the  partition.     lb. 

A  plaintiff  who  has  the  like  interest  in  several  tracts,  can  not  join 
as  defendants  in  a  single  action  for  partition  the  different  persons  who 
each  o\\*n  an  interest  in  only  one  of  the  tracts.  Prentiss'  case,  7  O. 
(2pt.)  129. 

Tlie  order  of  partition.  Sec.  5757.  If  the  cjiirt  find  that  the  plaintiff 
has  a  legal  right  to  any  part  of  such  estate,  it  shall  order  partition 
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thereof  in  favor  of  the  plaintiff*,  or  nil  parties  in  interest,  appoint  three 
disinterested  and  judicious  freeholders  of  the  vicinity  to  be  coramis- 
siouers  to  make  the  partition,  atid  order  a  writ  of  partition  to  i^sue. 

The  writ  of  partition.  Sec.  5758.  The  writ  of  partition  may  be 
directed  to  the  sheriff  of  either  of  the  counties  in  which  any  part  of 
the  estate  lies,  atid  siiall  command  hiui  that,  bv  the  oaths  of  the  com- 
missioners, which  oath  may  be  administered  by  him,  he  cause  to  be 
set  off  and  divided  to  the  plaintiff*,  or  each  party  in  interest,  such  part 
and  proportion  of  the  estate  as  the  court  shall  order. 

NoU. — When  the  property  is  in  two  or  more  counties,  n  copy  of  the  flnal 
decrco  in  partition  should  bo  recorded  in  the  recorder'ii  offico  of  the  counties 
other  than  that  in  which  the  proceedings  arc  liad.     g  50&C. 

DuiUs  of  ecmmigiionera.  Skc.  5759.  In  making  such  partition  the 
commissioners  must  view  and  examine  the  estate,  and,  on  their  oaths, 
set  apart  the  same  in  such  lots  as  will  be  most  advantageous  and 
equitable,  having  due  regard  to  the  improvements,  situation,  and  qual- 
ity  of  the  diff*orcnt  parts  thereof 

(a)  In  making  partition  among  several  tenants  in  common  of  several 
tracts  of  land,  owning  in  the  same  proportion,  it  is  regular  to  assign  to 
any  one,  or  to  each  one,  an  eiUire  tract.  Smitli  v.  Barber,  7  O.  (2  pt.) 
118.  This  case  is  reversed  upon  this  point  by  Smith  v.  Pratt,  13  O. 
551,  where  it  is  said :  "  Land,  under  suclt  proceedings,  can  not  well  be 
set  off* in  severalty  anywhere,  certainly  not  in  one  of  two  tracts  where 
division  is  demanded,  without  the  sacrifice  of  some  one's  rights;  it 
therefore  becomes  necessary,  for  the  preservation  of  all  interests,  to  re- 
verse such  erroneous  proceedings."  It  was  tiie  sumo  reord  of  partition 
as  in  SmiiJi  v.  Barber — the  same  cose,  the  writ  of  error  being  jirose- 
cuted  by  another  of  the  parties.     And  see  next  section,  section  5760. 

Commimonerif*  duly  xehen  more  Vian  one  trad  f  9  be  partitioned.  Sec. 
5760.  When  partition  of  more  than  one  tract  is  demanded,  the  cona- 
missioners  shall  set  off*  to  each  plaintiff  or  party  in  interest  his  proper 
prop  )rtion  in  each  of  the  several  tracts,  unless  the  several  tracts  are 
owned  by  the  tame  proprietors  in  the  same  proportion  in  earh  tract,  in 
which  case  the  whole  share  of  any  proprietor,  in  all  the  several  tracts, 
may  be  set  off  to  such  proprietor,  acc(»rding  to  the  best  discretion  of 
the  commissioners. 

How  amiable  partition  made.  Sbc.  5761.  (Sup.,  p.  357.)  Before  a  writ 
of  partition  is  issued,  the  person  of  whom  {mrtition  is  demandcti,  may 
appear  iu  court  in  person,  or  by  attorney,  and  consent  to  a  partition  of 
the  estate  agreeably  to  the  prayer  aud  facts  set  forth  in  the  petition, 
which  amicable  partition  when  made  and  recorded  shall  be  valid  aud 
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binding  between  the  parties  thereto,  and  in  such  cases,  where  the 
lands  are  divided  by  the  commissioners  among  the  parties,  the  court 
shall  on  motion  of  any  party  in  interest  order  the  sheriff  to  execute 
and  deliver  to  each  person  entitled  thereto  a  deed  for  the  portion  set 
off  and  assigned  to  such  person. 

Note. — "  Delivery ''  is  part  of  the  "  execution  "  of  a  deed — the  last  and  neces- 
sar}'  act  of  execution,  without  which  it  is  unexecuted  and  wholly  inoperative. 
1  Shep.  Touch.  57, 

Commissioners  to  appraise  land  when  they  can  not  divide  it — Election  of 
party  to  take  at  appraisement.  Sec.  5762.  When  the  commissioners 
are  of  opinion  that  the  estate  can  not  be  divided  according  to  the  de- 
mand of  the  writ  without  manifest  injury  to  the  value  thereof,  they 
shall  return  that  fact  to  the  court,  with  a  just  valuation  of  the  estate ; 
whereupon,  if  the  court  approve  of  the  return,  and  one  or  more  of 
the  parties  elect  to  take  the  estate  at  such  appraised  value,  the  same 
shall  be  adjudged  to  him  or  them,  upon  his  or  their  paying  to  the  other 
parties  their  proportion  of  the  appraised  value  thereof,  according  to 
their  respective  rights,  or  securing  the  same  as  hereinafter  provided. 

(a)  A  person  residing  thereon,  but  having  no  interest  therein,  was 
made  a  party  to  a  proceeding  to  partition  the  land  among  the  tenants 
in  common,  and  a  valuation  being  returned,  he  elected  to  take  the 
same  thereat,  and  the  election  being  confirmed  and  deed  made  :  Held, 
that  he  took  a  good  title  to  the  land.     Rogers  v.  Tucker,  7  O.  S.  417. 

A  husband  and  wife  united  in  a  proceeding  for  partition,  pending 
which  the  wife  died,  and  a  valuation  being  returned,  the  husband 
elected  to  take  the  land  and  received  a  deed.  Held:  1.  That  he  took 
the  estate  of  the  other  coparceners,  and  the  heirs  of  the  wife  could 
not  claim  that  his  election  inured  to  their  benefit.  2.  That  as  to  the 
interest  which  had  been  his  wife's,  and  in  which  he  had  curtesy,  it  was 
not  affected  by  the  election  and  deed;  and  the  husband  having  died, 
the  heirs  were  entitled  to  recover  the  land.  Foster  v.  Dugan,  8  O.  87. 
And  a  husband,  who  is  also  a  tenant  in  common,  is  competent  to  make 
partition  of  the  wife's  real  estate,  but  the  right  he  or  his  grantee  ac- 
quires by  the  proceeding  in  partition  does  not  extinguish  her  right, 
which  survives  to  her  heirs.     Foster  v.  Dennison,  9  O.  121. 

When  a  division  of  land  has  been  reported  by  the  commissioners, 
and  possession  was  taken  in  severalty  under  it,  and  improvements 
made,  it  will  not,  after  the  lapse  of  several  years,  be  disturbed,  al- 
though no  entry  of  confirmation  of  the  report  was  made  by  the  court. 
Piatt  V.  HvbheU,  5  O.  243. 

Where  one  had  been  absent  and  unheard  of  for  seven  years,  upon 
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wliioh  a  presumption  of  his  death  arose,  and  his  estate  in  lands  was 
partitioned  and  sold,  after  which  he  returned :  Held,  that  the  purchaser 
under  the  partition  proceedings  acquired  no  title  as  against  him. 
Youngs  v.  Heffiier,  36  O.  S.  232.  But  such  purchaser  is  entitled  to 
be  compensated  for  lasting  and  valuable  improvements.     lb. 

Where  the  commissioners  appointed  to  assign  dower  and  make  par- 
tition, subject  to  such  dower,  reported  the  assignment  of  dower  by 
metes  and  bounds,  and  that  partition  of  the  "balance"  could  not  be 
made  without  manifest  injury  thereto,  and  appraised  the  value 
"  thereof  in  money:  Held,  that  it  would  be  presumed  the  word  "  bal- 
ance" referred  to  the  estate  of  the  parties  in  the  entire  land,  including 
the  part  assigned  to  the  widow  as  her  dower.  Biggins  v.  Jones,  39  O. 
S.  95. 

Terms  of  payment  and  deed  \chere  party  takes  the  eiiate.  Sec.  5763. 
If  one  or  more  of  the  parties  elect  to  take  the  estate  at  the  appraised 
value,  the  terms  of  payment,  unless  the  court,  on  go<xl  cause  shown, 
by  special  onler,  direct  and  require  the  entire  payment  to  he  made  in 
cash,  or  unless  all  the  parties  in  interest  agree  thereon,  shall  be  one* 
third  cash,  one-third  in  one  year,  and  one-third  in  two  years,  with  in- 
terest, the  deferred  payments  to  be  secured  to  the  siitisfaction  of  the 
court;  and  on  payment  being  made  in  full,  or  in  part,  with  sufficient 
security  for  the  remainder,  as  above  provided,  the  sheriff  shall,  ac- 
cording to  the  order  of  the  court,  make  and  execute  a  conveyance  to 
the  party  electing  to  take  the  same. 

(a)  A  sale  in  partition  of  real  estate  held  in  common  divests  the 
wife  of  a  co-tenant  of  her  inchoate  right  of  dower  therein,  and  passes 
the  entire  estate  to  the  purcliaser.      Weaver  v.  Gregg,  6  O.  8.  647. 

When  at  a  partition  among  devisees,  one  of  them  had  an  inchoate 
right  of  dower  in  premises  set  off  to  another,  which  subsequently  ri- 
pened into  a  perfect  estate,  she  will  not  be  estopped  to  claim  her  dower 
against  her  co-partitioners,  but  the  court  will  enforce  contribution 
from  all  the  parties  to  the  partition,  to  make  good  to  the  person  in 
whose  share  the  dower  is  assi(;ned  his  equal  share  in  the  estate  remain- 
ing aflei  the  assignment  of  dower.      Walker  v.  HaU,  15  O.  S.  355. 

When  estate  to  be  ordered  stld.  Sec.  6764.  If  no  such  election  to 
take  the  estate  bo  made,  tlie  court  may,  at  the  instance  of  a  {>arty, 
make  an  order  for  the  sale  thereof  at  public  auction,  by  the  sheritf 
who  executed  the  writ  of  partition,  <>r  his  siicceasor  in  office. 

Hoto  sale  condiuiad^  and  terms  thereof.  Sec.  5766.  All  such  sales 
shall  be  made  at  the  door  of  the  court-house,  unless  the  court,  for  good 
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cause,  direct  the  same  to  be  made  on  the  premises,  and  shall  be  con- 
ducted in  all  other  respects  as  a  sale  upon  execution,  except  that  it 
shall  not  be  necessary  to  appraise  the  estate ;  but  the  estate  shall  not 
be  sold  for  less  than  two-thirds  of  the  appraised  value  thereof,  as  re- 
turned by  the  commissioners ;  and  unless  the  court,  by  special  order, 
direct  and  require,  on  good  cause  shown,  the  entire  payment  to  be 
made  in  cash,  the  purchase-money  shall  be  payable  one-third  on  the 
day  of  sale,  one-third  in  oue  year,  and  one-third  in  two  years  there- 
after, with  interest. 

(a)  One  of  the  terms  of  a  sale  on  partition  being  that  possession  of 
the  premises  was  reserved  to  the  tenants  till  the  expiration  of  a  cur- 
rent lease,  and  the  deed  to  the  purchaser  not  having  been  delivered 
till  after  the  expiration  of  the  lease,  it  was  held  that  the  tenants,  and 
not  the  purchaser,  were  entitled  to  the  rents  reserved  in  the  lease. 
Black  V.  George,  26  O.  S.  629. 

Confirmation  of  sale  and  execution  of  conveyances.  Sec'  5766.  On 
the  return  by  the  sheriff  of  his  proceedings,  the  court  shall  examine 
the  same ;  if  sale  has  been  made,  and  the  court  approve  such  sale, 
the  sheriff,  on  receiving  payment  of  the  consideration  money,  or  tak- 
ing sufficient  security  therefor,  to  the  satisfaction  of  the  court,  shall 
execute  and  deliver  a  deed  to  the  purchaser. 

(a)  A  misrecital  in  a  sheriff's  deed  does  not  estop  the  purchaser 
from  showing  what  the  fact  was,  and  may  be  corrected.  Glover  v. 
Baffin,  6  O.  255. 

A  deed  executed  by  the  sheriff  duriug  his  term  of  office,  but  ac- 
knowledged after  his  term  had  expired,  is  good.  Foster  v.  Dugan,  8 
O.  87.  But  a  sherifTs  deed  without  a  seal  is  iusuflBcient  to  pass  the 
title.  Merritt  v.  Some,  5  O.  S.  307.  (This  has  been  cured  by  the 
statute  abolishing  private  seals,  etc.     §§  4,  4106.) 

The  purchaser  of  land  at  a  sale  on  partition  takes  the  same  dis- 
charged of  the  lien  of  a  judgment  against  a  tenant  in  common  therein, 
rendered  after  the  order  of  sale  was  made,  and  the  remedy  of  the  judg- 
ment creditor  is  against  the  co-tenant's  interest  in  the  proceeds  of  the 
sale.     Gradelbaugh  v.  Prilchett,  8  O.  S.  646. 

Distribution  of  proceeds — Sheriff's  liability.  Sec.  5767.  The  money 
or  securities  arising  from  a  sale  of  or  an  election  to  take  the  estate, 
shall  be  distributed  and  paid,  by  order  of  the  court,  to  the  parties  en- 
titled thereto,  in  lieu  of  their  respective  parts  and  proportions  of  the 
estate,  according  to  their  just  rights  therein  ;*  and  all  receipts  of  such 
money  or  securities  by  the  sheriff  shall  be  in  his  official  capacity,  and 
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bis  sureties  on  his  official  bond  shall  be  liable  for  anj  nii.<iapplication 
thereof. 

Note. — Prior  to  tbe  addition  of  that  partof  tho  above  section  after  tbo  *  (G5  v. 
V.  71,  sc^^-tioii  8),  S'-curitics  for  deferred  payments  were  to  be  taken  to  tbo  parties 
entitled  to  tbem,  and  tbe  sheriff  acted  as  tho  agent  of  tbo  punhuer,  who  was 
boand  to  see  to  tho  pr>per  application  of  tbe  purchase-money  when  ho  paid  it, 
and  if  the  securitit^  were  taken  in  tbe  name  of  the  sheriff  and  the  money  paid 
to  him  by  the  purchaser,  and  he  failed  to  pay  it  to  tho  parties  entitled  thcreta 
tbe  purchaser  remained  liable  to  such  parlies;  and  all  persons  purchasing  were 
held  chargeable  with  notice  of  their  rights.  Welsh  v.  Freeman,  21  O.  S,  402; 
Preaton  v.  Oompton,  30  O.  S.  299;  Calvin  v.  Bruen,  SO  O.  S.  GIO.  Tho  al>ovo 
amendment  was  mado  to  make  tbe  sheriff  and  bis  sureties  on  bis  bond  liable  to 
such  cases. 

(a)  A  failure  of  the  sheriff  to  return  or  pay  over  the  purchase* 
money  or  securities  by  him  received,  docs  not  afiect  the  title  of  tho 
purchaser.     Goudy  v.  Sliank,  8  O.  415. 

The  sheriff  is  liable  on  his  bond  for  failure  to  deliver  such  securities 
t()  the  parties  entitled  thereto,  though  no  demand  therefor  be  made 
UDtil  after  his  term  of  office  has  expired.  The  object  of  tho  statute 
giving  time  for  payment  is  not  to  furnish  an  investment  f*>r  the  par- 
ties, but  to  encourage  bidders,  and  thus  effect  a  better  sale  of  the 
pro|>erty.  Brobd  v.  Skillen,  16  O.  8.  382;  Oriffin  v.  Underwood,  i6. 
389. 

Proceedings  tchen  estate  lias  been  once  offered  and  not  sold.  Sec.  5768. 
When  an  estate  has  been  once  offered  and  not  sold,  an  alias  writ  for  tho 
sale  thereof  may  issue  as  often  as  nee<l  be ;  and  the  court  may  order 
a  revaluation,  by  three  judicious  and  disinterested  freeholders  of  the 
vicinity,  to  be  appointed  by  the  court,  and  direct  a  sale  of  the  estate 
at  not  less  than  two-thirds  of  such  revaluation,  of,  if  the  court  deem 
it  for  the  interest  of  the  parties,  it  may  order  a  sale  without  such 
revaluation,  at  not  less  than  such  sum  as  it  may  fix. 

When  8ueees»or  of  sheriff^  to  make  deed  to  purchaser.  Sec.  6769.  When 
a  conveyance  of  land  sold,  or  elected  to  be  taken,  is  not  made  by  tlte 
officer  who  made  the  sale,  the  court,  being  6rst  satisfieil  that  such  sale 
or  election  was  regularly  made,  and  that  the  purchase-money  has  been 
fully  paid  or  secured,  may,  on  motion,  order  the  8herifr«)f  the  county, 
or  officer  performing  the  duties  of  sheriff,  to  execute  and  deliver  to 
the  purchaser,  or  person  electing  to  take  the  property,  a  deed  for  the 
lands  so  sold  or  elected  to  be  taken. 

When  widow  Is  entitlel  to  dower,  or  there  is  a  life  estate.  Sec.  5770. 
When  a  widow  is  entitled  to  dower  in  an  estate  of  which  partition  is 
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sought,  dower  must  be  assigned  her  therein,  except  in  the  following 
cases : 

1.  When  an  assignment  thereof  has  already  been  made. 

2.  When  she  has,  by  answer,  elected  to  be  endowed  out  of  the  pro- 
ceeds of  a  sale  of  the  estate,  and  the  commissioners  do  not  make  parti- 
tion, but  return  a  valuation  of  the  estate. 

3.  When  the  right  of  dower  extends  only  to  an  undivided  interest  in 
the  estate. 

In  the  latter  case,  and  in  cases  where  an  undivided  interest  is  sub- 
ject to  a  life  estate,  and  the  tenant  for  life  has  not,  by  answer,  elected 
to  receive  the  value  of  his  estate  out  of  the  proceeds  of  a  sale  of  the 
interest,  the  commissioners  may,  if  an  appraisement  of  the  estate  is  to 
be  returned,  assign  the  dower,  or  set  off  the  life  estate,  or,  if  they 
find  it  for  the  interest  of  the  parties  so  to  do,  they  may  appraise  the 
whole  interest,  and  the  widow  and  the  tenant  for  life  shall  receive  the 
value  of  their  interests  out  of  the  proceeds  of  a  sale  thereof. 

(a)  Dower  being  assigned  in  a  partition  action  by  an  annuity  charged 
on  the  lands,  and  the  court  having  ordered  that  the  parties,  or  their  rep- 
resentatives or  assigns,  should  pay  the  installments  as  they  become  due ; 
and,  in  default  of  payment,  that  execution  should  issue  therefor,  it 
was  held  that  the  order  was  void  for  uncertainty,  and  that  the  remedy 
of  the  dowress  was  by  action  to  enforce  the  lien  on  the  land.  Miller 
V.  Peters,  25  O.  S.  270. 

Commissioners  in  partition  to  assign  dower.  Sec.  5771.  The  commis- 
sioners appointed  by  the  court  to  make  partition  shall  set  off  to  such 
widow  her  dower  in  the  estate ;  and  in  the  performance  of  such  duty 
they  shall  be  governed  in  all  respects  by,  and  the  proceedings  shall 
conform  to,  the  provisions  prescribing  the  duties  of.  commissioners  in 
assigning  dower,  in  chapter  seven  of  this  division  (div.  7,  ch.  9). 

Power  of  guardian  to  act  for  ward.  Sec.  5772  (83  v.  83  j.  The  guard- 
ian of  a  minor,  idiot,  imbecile,  or  insane  person  may,  on  behalf  of  his 
ward,  do  and  perform  any  act,  matter  or  thing,  respecting  the  partition 
of  an  estate  which  such  minor,  idiot,  imbecile,  or  insane  person,  could 
'do  under  this  chapter  Cch.  9),  if  he  were  of  age  and  of  sound  mind ; 
and  he  may  elect  on  behalf  of  such  ward  to  take  the  estate  when  the 
same  can  not  be  divided  without  injury,  and  make  payment  therefor 
on  behalf  of  such  ward.     (Passed  April  14,  1886.) 

Note. — The  only  change  made  in  the  former  section  is  in  the  word  "payment" 
for  "payments,"  and  the  insertion  of  the  word  "imbecile." 

(a)  The  finding  of  the  court,  that  the  person  assuming  to  act  as 
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guardian  in  partition  proceedings,  under  the  act  of  1820,  is  such 
guardian,  imports  absolute  verity,  and  is  sufficient  ;>r»ma/aeie  to  show 
tiiat  the  court  had  obtained  jurisdiction  over  the  ward.  Merriit  v. 
Home,  5  O.  S.  307.  And  under  that  act,  where  all  the  persons  interested 
in  the  land  had  the  same  guardian,  he  might  appear  ex  parte,  and  pro- 
cess was  unnecessary  to  give  the  court  jurisdiction.  Ocudy  v.  Shank, 
8  0.  415. 

(Under  former  statutes,  petitions  for  partition  were,  in  no  just  sense, 
adverse.  They  had,  in  truth,  no  proper  parties,  but  were  analogous  to 
proceedings  in  rem.  All  presumptions  were  to  be  made  in  their  favor. 
Smiih  V.  PraU  13  O.  550.) 

Pmoert  of  foreign  guardian.  Sec.  5773.  A  person  appointed  accord- 
ing to  the  laws  of  any  other  state  or  country,  to  take  charge  of  the  es- 
tate of  an  idiot  or  insane  person  not  a  resident  of  this  state,  may,  upon 
being  duly  authorized  in  this  state  to  take  charge  of  such  estate  situ- 
ate<l  in  this  state,  act  in  the  partition  of  such  estate  to  the  same  extent 
that  the  guardian  of  an  idiot  or  insane  person  is  authorized  to  do  by 
the  last  section. 

Adionsfor  renU  and  yrofiU  by  tenants  in  common —  Wade.  Sec.  5774. 
One  tenant  in  common,  or  coparcener,  may  recover  from  another  his 
share  of  rents  and  profits  received  by  such  tenant  in  common  or  ct>|)ar- 
cener  from  the  estate,  according  to  the  justice  and  equity  of  the  case; 
and  one  parcener  may  maintain  an  action  of  waste  against  another; 
but  no  parcener  shall  have  or  possess  any  privileges  over  another,  in 
any  election,  division,  partition,  or  matter,  to  be  made  or  done,  con. 
cerning  lands  which  have  descended. 

(a)  An  appeal  will  lie  from  the  Common  Pleas  Court  to  the  Didriet 
(Circuit)  Court  in  an  action  by  one  co-tenant  against  another  for  rents 
and  profits,  under  this  section,  involving  an  account  of  profits  and  also 
expenses  incurred  in  the  improvement  and  betterment  of  the  common 
property.  Conrad  v.  Conrad,  38  O.  S.  467.  (The  action  given  by 
this  section  is  a  "  civil  action."    lb.)     CaKoon  v.  Kmen,  42  O.  8.  190. 

Partition  by  religious  corporatiom.  8bc.  5775.  When  two  or  more  re- 
ligious denominations,  or  other  societies.or  a!«K)ciation8,  have  united  in 
a  corporation,  and  as  such  corporation  acquire  title  to  real  estate  in 
this  state,  and  subsequently  agree  to  separate  and  form  two  or  more 
separate  corporations  under  the  laws  of  the  state,  either  coqwration, 
after  such  sepurate  organization,  may  file  its  petition,  under  this  chap- 
ter (tit.  1,  div.  7,  ch.  9),  for  partition  of  such  pn>perty  so  required 
[acquired]  and  held. 
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Partition  by  unincorporated  religious  societies.  Sec.  577G.  When  two 
or  more  religious  societies  or  congregations  have,  by  gift  or  purchase, 
acquired  laud  upon  which  to  erect  a  house  of  public  worship,  and 
other  buildings  for  church  or  school  purposes,  and  for  a  cemetery,  in 
common,  and  either  of  such  societies  or  congregations  desires  to  aban- 
don the  joint  use  of  such  house  of  public  worship,  or  other  erections,  it 
may  commence  an  action  for  the  partition  of  the  use  of  such  common 
property,  except  the  cemetery,  which  may  continue  to  be  used  in  com- 
mon. 

When  made  and  effect  tf.£reof.  Sec.  5777.  •  If  the  court  find  that  par- 
tition, in  cases  mentioned  in  the  last  section,  can  be  made  in  such  man- 
ner as  to  occasion  no  confusion  or  inconvenience  to  either  party  in  the 
separate  use  of  the  common  property,  it  may  order  partition  thereof  to 
be  made;  it  shall  specify  in  the  judgment  for  what  purpose  partition 
of  the  use  is  made,  and  how  and  for  what  purpose  the  use  of  the  prem- 
ises allotted  to  each  party  shall  be  occupied ;  and  in  no  case  shall  the 
same  or  any  part  thereof  be  occupied  for  any  other  purpose  than  the 
erection  of  a  house  of  worship,  and  other  erections  connected  therewith. 

Costs  and  expenses  of  partition  to  he  equitably  taxed.  Sec.  5778.  The 
court,  having  regard  to  the  interest  of  the  parties,  and  the  benefit 
each  may  derive  from  a  partition,  and  according  to  equity,  shall  tax 
the  costs  and  expenses  which  accrue  in  the  action,  including  reason- 
able counsel  fees,  which  shall  be  paid  to  plaintiff's  counsel,  unless  the 
court  award  some  part  thereof  to  other  counsel  for  service  in  the  case 
for  the  common  benefit  of  all  the  parties;  and  execution  may  issue  there- 
for as  in  other  cases. 

When  such  lands  are  required  to  pay  decedent's  debts.  Sec.  6173.  If  at 
any  time  after  the  institution  of  proceedings  for  the  partition  of  the 
lands  of  any  deceased  person,  it  is  found  that  the  assets  in  the  hands 
of  the  executor  or  administrator  of  such  deceased,  are  probably  insuf- 
ficient to  pay  the  indebtedness  of  the  estate  and  expenses  of  adminis- 
tration, the  executor  or  administrator  shall  make  a  written  statement 
to  the  Probate  Court  of  the  said  assets  and  indebtedness  and  expenses, 
and  the  court  shall  forthwith  ascertain  the  amount  necessary  to  pay 
the  said  indebtedness  and  expenses  in  addition  to  the  assets,  and 
give  a  certificate  thereof  to  the  executor  or  administrator. 

Court  to  order  proceeds  to  be  paid  to  executor,  etc.  Sec.  6174.  The  ex- 
ecutor or  administrator  shall  thereupon  present  such  certificate  to  the 
court  in  which  the  proceedings  for  partition  are,  or  have  been  pend- 
ing, and  on  his  motion  said  court  shall  order  the  amount  named  in 
said  certificate  as  necessary,  to  be  paid  over  to  the  executor  or  admin- 
istrator out  of  the  proceeds  of  the  sale  of  the  premises,  if  the  same 


PARTITION.  831 

shall  be  thereafter  sold,  or  have  dready  been  sold ;  provided,  that 
nothing  herein  contained  shall  be  so  construe' 1  na  to  prohibit  any  ex- 
ecutor or  administrator  from  proceeding  to  sell  land  belonging  to  such 
estate  to  pay  any  debts,  when  the  same  has  been  sold  on  partition  or 
otherwise,  or  the  proceeds  of  such  estate  fully  distributed. 

ygle.— The  debts  of  a  deceased  person  do  not  affect  the  right  of  his  widow 
to  dower  in  all  liis  lands.  That  right  is  the  same  whether  the  estate  be  solvent 
or  insolvent. 

(a)  The  administrator  is  entitled  to  an  order  of  sale  for  so  much  of 
the  real  estate  of  which  the  intestate  died  seized  as  may  l)e  necessary 
to  satisfy  the  indebtedness  of  the  estate,  although  such  real  estate  may 
have  Ix'cn  partitione<l  among  the  heirs  of  the  intestate,  and  by  them 
either  wholly  or  in  part  ccmveyed  to  purchasers;  for  the  debts  of  a 
decedent  are  a  lien  upon  his  lands,  and  purchasers  from  his  /leirs  take 
them  cum  onere,  and  subject  to  the  maxim  cavecU  emptor.  Faran 
V.  Bobiruon,  17  O.  S.  243. 

EQinTABLE  PARTITION. 

Partition,  in  many  cases,  was  made  by  courts  of  equity  as  part  of 
the  relief  granted,  which  could  not  be  had  under  tiie  provisions  of  the 
statute,  or  rules  of  the  common  law,  as  where  the  titles  to  the  estate 
in  question  were  such  as  could  be  taken  cognizance  of  only  by  a  court 
of  equity,  or  when  it  was  necessary  to  award  what  was  called  "oweUy" 
of  partition — that  is,  the  difference  which  is  paid  by  one  coparcener 
to  another  for  the  pur|K)8e  of  equalizing  a  jMirtition;  and  where  ad' 
vaneemeiUs  are  to  be  ascertained  and  given  effect  to  in  making  parti- 
tion; and  in  general  where  equitable  relief  was  a  prerequisite  to  ef- 
fecting partition  according  to  the  real  rights  and  interests  of  the  par* 
ties.  The  subject  will  bo  found  treated  of  in  works  on  equity  juris- 
prudence. 

ADVAXCEMEJTFS,  AS  REGULATED  BY  THE  OHIO   STATUTES. 

Advancemmts  by  xnteMale  to  be  eormdered  as  part  of  his  estata,  SfiO. 
4169.  If  any  estate,  real  or  personal,  has  been  given  by  any  intestate 
in  his  life-time  as  an  advancement  to  any  child  or  children  of  such  in- 
testate or  their  descendants,  it  shall  bo  considered  and  held  to  be  a  {lart 
of  the  estate  of  the  intestate,  s*)  far  as  it  regards  the  division  and  dis- 
tribution thereof,  among  his  or  her  children,  or  their  descendants,  and 
shall  be  taken  by  such  child  or  children  or  their  descendants  toward 
his  or  her  share  of  the  estate  of  the  intestate. 

(a)  Formerly  the  statutes  provided  for  advancements  as  to  nal,  but 
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not  personal  estates.  Putnam  v.  Putnam,  18  O.  347;  Myers  v.  War- 
ner, 18  O.  519. 

The  provisions  as  to  advancements  can  have  no  just  application  in 
a  case  where  it  is  apparent  that  the  testator,  who,  by  his  will,  had  dis- 
tributed property  in  different  amounts  among  his  children,  with  the 
manifest  intention  of  disposing  of  all  his  estate,  unexpectedly,  by  the 
omission  of  a  residuary  clause  in  his  will,  died  intestate  as  to  a  resid- 
uum of  his  estate.     Needles  v.  Needles,  7  O.  S.  482. 

Where  a  father  conveyed  real  estate  to  a  son  at  the  price  of  $1,200, 
and  took  from  him  his  note  for  $200,  payable  to  the  father  with  in- 
terest, and  for  the  remaining  $1,000  took  from  the  son  a  receipt  in  the 
following  form:  "October  19>  1859,  received  of  B.  O.  (the  father), 
one  thousand  dollars,  for  the  use  without  interest,  received  by  me,  D. 
O.  (the  son)  :  Seld,  that  the  amount  mentioned  in  the  receipt  will  not 
be  considered  an  advancement  from  father  to  son,  but  simply  as  a 
part  of  the  consideration  for  the  conveyance,  payable  to  the  father, 
but  in  the  hands  of  the  son  to  use  without  interest  until  the  father 
sees  proper  to  require  its  payment.  Overholser  v.  Wright,  17  O.  S. 
157. 

A  father  conveyed  lands  to  his  son-in-law  for  $17,000,  and  released 
$5,000  thereof  as  an  advancement  to  his  daughter,  the  wife  of  such 
son-in-law.  Afterward  the  son-in-law  reconveyed  to  his  father-in-law 
for  $18,000.  After  the  death  of  her  father,  the  daughter  brought  an 
action  to  recover  such  $5,000  advancement.  Held,  that  she  could  not 
recover.     Stump  v.  Stump,  26  O.  S.  169. 

The  partial  disposition  of  an  estate  by  will  does  not  exclude  the 
operation  of  the  statutory  provisions  relating  to  advancements,  in 
the  distribution  of  the  intestate  residuum.  Dittoe  v.  Cluney,  22  O.  S. 
436. 

A  gift  to  a  son-in-law,  intended  by  the  ancestor  to  be  charged  as  an 
advancement  against  his  daughter,  and  not  subsequently  converted  by 
him  into  a  gift  absolute,  will  be  so  charged  against  her  in  the  distri- 
bution of  his  intestate  property,  if  she,  knowing  the  fact  and  intention 
of  the  gift,  shall  have  acquiesced  therein.     Ih. 

Such  acquiescence  may  be  shown  by  evidence  of  express  assent,  or 
inferred  from  facts  and  circumstances  inconsistent  with  the  absence  of 
such  knowledge  and  assent.     Ih. 

If  one  purchase  property  and  take  title  in  the  name  of  a  child,  this 
is  prima  facie  a  gift  or  advancement;  but  which,  or  whether  the  title 
is  so  conveyed  in  trust  for  the  parent,  is  subject  to  proof.  Greed  v. 
Lancaster  Bank,  1  O.  S.  1 ;  Tremper  v.  Barton,  18  O.  418;  VanzantY. 
Davies,  6  O.  S.  52. 
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When  advancement  is  greater  or  le»»  than  the  heirt  thare.  Sec.  4170. 
If  the  amount  of  such  aclvancenicDt  equals  or  exceedti  the  share  of  the 
heir  to  whom  such  advancement  has  been  made,  he  or  she  shall  be 
excluded  from  any  further  portion  in  the  divisiDU  or  distribution  of  the 
estiite,  but  shall  not  be  required  to  refund  any  part  of  such  advance- 
ment ;  and  if  the  amount  so  advanced  is  less  than  his  or  her  full  share, 
ho  or  she  shall  be  entitled  to  as  much  more  as  will  give  him  or  her  his 
or  her  full  share  of  the  estate  of  the  intestate. 

Note. — For  division  and  distribution  among  the  heirs,  the  value  of  the  ad- 
vancements at  the  time  they  were  made  h  Ut  be  added  to  the  estate  to  be 
divided,  and  the  heir  who  has  received  such  advancement  takes  the  same  in  full, 
Oi  in  satisfaction  of  so  much  of  bis  portion  of  such  wboie. 

Wheii  advancemenl  is  wholly  real  or  wholly  personal  estate.  Sec.  4171. 
If  any  such  advancement  is  made  in  reul  estate,  the  value  thereof  shall 
be  considered  and  taken  as  a  part  of  the  real  estate  to  be  divide<I,  and 
if  in  money  or  other  personal  estate,  it  shall  be  considered  and  taken 
as  a  part  of  the  personal  estate  to  l)e  distributed  ;  and  if,  in  either  case, 
it  exceeds  the  share  of  the  real  or  |)ersoual  estate  that  would  have  come 
to  the  heir  to  whom  such  advancement  was  made,  he  or  she  sliall  not 
refund  any  part  of  it,  but  shall  receive  so  much  less  out  of  the  other 
part  of  the  estate  of  the  intestate  as  will  make  his  or  her  whole  share 
equal,  as  near  as  can  be  estimated,  to  that  of  either  of  the  other  heirs 
who  are  in  the  same  degree  of  consanguinity  with  him  or  her. 

Note. — In  cases  where  the  deceased  ha«  made  advancements  to  an  heir  in  both 
personalty  ar.d  realty,  or  in  realty  to  one  heir  and  personalty  to  another,  and 
leaver  both  real  and  personal  estate,  it  may  t>ecome  necessary,  in  an  action  for 
equitable  partition,  to  include  both  classes  of  estati*,  so  as  to  ascertain  the 
value  of  each  advancement,  and  determine  by  the  judgment  of  the  court 
what  amount  shall  bo  deducted  from  the  value  of  each  advanced  heir's  portion 
in  the  real  and  in  the  personal  estate.  This  will  bring  the  entire  estate  in 
"hotch  pot"  as  thou'^h  it  were  to  be  divided  as  a  whole ;  and  the  Judgment  can, 
when  necessary,  be  used  as  evidence  in  the  Probate  Court  in  fixing  the  distribu- 
tive shares  of  the  parties  when  the  administrator  files  bis  final  account  showing 
full  administration  of  the  estate. 

When  value  of  advancement  is  expressed  in  the  dsed.  Sbc.  4172.  If  the 
value  of  the  estate,  real  or  personal,  so  advanced,  b  expressed  hi  the 
dee<i  of  conveyance,  or  in  the  charge  thereof,  made  by  the  intestate, 
or  in  the  receipt  in  writing,  given  by  the  i)erson  receiving  such  advance- 
ment, it  shall  be  considered  and  taken  t«)  be  of  that  value,  in  the  divis- 
ion and  distribution  of  the  estate,  otherwise  it  shall  be  esUmated  at  its 
value  when  advanced. 


Petition  for  Partition. 
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Note. — Whether  an  advancement  or  gift,  is  to  be  determined  from  all  the  facts 
and  circumstances.  A  mere  nominal  consideration  in  m  deed  is  not  expressins? 
the  value  of  the  land  advanced.  The  ancestor  must  fix  the  value  at  so  much, 
and  thp  heir  has  his  election  to  accept  or  refuse  it  at  such  valuation. 

Petition  for  Partition  (Statutory). 

.   1.  Real  Estatk  Descknded. 

[Form  530.    §5756.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff, 
No  — .]  vs. 

C.  D.,  E.  F.,  a  H.,  J.  K.,  a  Minor,  and  L.  M.,  his 
Legal  Guardian  ;  and  N.  O.,  Widov?  of  P.  Q., 
Deceased,  Defendants. 

A.  B.,  the  said  plaintiff,  by  way  of  petition  for  partition,  respectfully 

represents  to  the  court  and  says  that,  on  or  about  the day  of , 

A.  D.  18 — ,  one  P.  Q.,  of county  and  State  of ,  died  intestate, 

seized  of  an  estate  in  fee-simple  in  the  follovping  lands  and  tenements, 

situate  in  said  county  of [and  in  the  county  of ,  in  this  state,  if 

part  is  in  another  county,  section  5755],  and  described  as  follows :  \^Here  de- 
scribe the  tract,  or  several  tracts  of  land.~\ 

That  said  premises  descended  to  the  following  persons,  the  children 
[and  grandchildren;  the  grandchildren  take  the  s\ia,ve,  per  stirpes,  of  their 
deceased  parent — his  or  her  share  they  take  per  capita~\  of  said  P.  Q.,  de- 
ceased, and  is  now  owned  by  them  in  the  following  proportions  as  copar- 
ceners, or  tenants  in  common,  to  wit:  Your  petitioner,  a  son  of  the  said 
P.  Q.,  deceased,  an  undivided  equal  one-fifth  part  of  said  premises  in  fee. 

And  to  said  C.  D.,  E.  F.,  who  reside  in  said  county  of ,  and  G.  H., 

who  is  the  wife  of  R.  S.,  and  who  reside  in  the  county  of ,  in  the  State 

of ,  and  to  the  said  J.  K.,  who  is  a  minor,  aged  years,  and  the 

legal  guardian  of  whose  person  and  estate  is  said  defendant,  L.  M.,  and 

who  reside  in  said  county  of ,  each  the  one  equal  undivided  fifth  part 

in  fee. 

Your  petitioner  further  represents  that  said  N.  O.  is  the  widow  of  said 

P.  Q.,  deceased,  and  who  resides  in  said  county,  is  entitled  to  dower 

in  said  premises. 

Your  petitioner,  therefore,  prays  that  said*  C.  D.,  E.  F.,  G.  H.,  and  J. 
K.  and  L.  M.,  his  said  guardian,  and  N.  O.,  may  be  made  parties  defend- 
ant herein;  and  your  petitioner,  desiring  to  hold  his  said  interest  in  sev- 
eralty, prays  that  partition  of  said  premises  may  be  made,  and  that  the 
dower  of  the  said  N.  0.  may  be  also  assigned  in  said  premises ;  or  if  it 
shall  appear  that  partition  can  not,  without  manifest  injury,  be  made,  then 
that  the  same  may  be  sold,  or  other  order  taken  pursuant  to  the  statute 
in  such  case  made  and  provided. 

r  Verification.']  By ,  Attorney  for  Petitioner. 

Note. — Precipe  for  summons,  summons,  service  and  return  thereof,  affidavit 
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for  pablicfttion  to  obtain  constructive  service  on  non-residents  of  the  state,  and 
sacb  publication  will  be  the  same  as  in  other  real  actions.  {}  5022,  5050,  6048. 
Also  when  name  and  residence  are  unknown.     I  6068. 

A  reversioner  or  remainder-man,  or  one  liaving  an  estate  other  than 
in  possession,  can  not  have  partition  without  the  consent  of  the  party 
having  the  poasessory  estate.  TabUr  v.  Wiseman,  2  O.  S.  207 ;  ifor- 
gan  v.  Staley,  11  O.  389. 

Prior  to  the  present  section  4971,  strictly  statutory  partition  cases 
were  not  appealable  (the  remedy  being  error).  Barger  v.  Cochran,  15 
O.  S.  460.  But  a  civil  action  for  partition,  where  the  case  depends 
upon  the  determination  of  questions  of  an  equitable  character,  is  ap- 
pealable. Linton  v.  Ijaycock,  33  O.  S.  128,  133;  Stapleion  v.  Elliton, 
21  O.  S.  527 ;  Rush  v.  Rush,  29  O.  S.  440.  The  special  statutory 
mode  of  obtaining  partition  never  was  exclusive  of  that  in  equity  by 
civil  action  under  the  Code.  lb.  And  query,  if  all  actions  for  par- 
tition are  not  now  appealable. 

'  2.   Keal  Estate  Devised — Statutory  Paktitiok. 

[Form  530a.    §5756.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff, 
No.  — J  vs. 

C.  D..  E.  F.,  Children  and  Devisees  of  R.  S..  De- 
ceased, and  Q.   H.,  J.   E..  and  L.   M.,  Minor 

Children  and  Heir»-at-law  of  N.  O.,  a  Devisee 

of  said  R.  S..  Deceased,  and  the  Widow  and 

Unknown  Heirs  of  P.  Q.,a  Devisee  of  said  R. 

8.,* Deceased,  and  T.  U.,  Widow  of  said  N.  O., 

Deceased,  Defendants. 

A.  B.,  tbe  said  plaintiff,  by  way  of  petition  for  partition,  represents  to 

the  court  and  says  that,  on  or  about  the day  of  ,  a.  d.  18 — ,  one 

R  S.,  late  of county,  in  the  State  of ,  died,  !»eiie<l  of  an  estate  in 

fee-simple  [or,  perpetual  leasehold,  a*  the  eaaemay  bt'\  in  the  following  lands 

and  tt'nement*  situate  in  said  county  of .  and  described  as  follows: 

\_Here  d>-»cribe  the  }>remUfs.'] 

And  your  petitioner  further  says  that  said  R.  S.,  in  his  life-time,  made 
his  last  will  and  testament  in  writing,  and  which,  after  his  decease,  was, 
on  or  about  the day  of ,  a.  d.  18 — ,  duly  proved,  allowed,  and  or- 
dered to  probate  and  record,  by  tbe  Probate  Court  of County,  and 

State  of [and  afterward  duly  recorded  in  this,  said  county  of , 

if  the  mil  wat  prolhilfd  in  a  count}/  other  than  that  where  the  iandt  lie"] ;  a  duly 
certifie<l  copy  of  said  will  and  probate  is  hereto  attached,  marked  ex- 
hibit "A;"  and  said  testator  left  no  widow. 

That  by  said  last  will  and  testament  the  said  R.  S.  devised  said  prem- 
ises, and  his  devisees  [and  tbe  heirs  of  such  of  them  as  have  deceasfKi]. 
hereinafter  named,  hnM  s.'iid  premi!<es  as  follows:  [A<r«  eteUe  the  ttgviite*  at 
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in  the  wil[],  all  of  which  will  more  fully  and  at  large  appear,  reference 
being  had  to  said  will,  which  is  hereby  expressly  made,  the  same  as  if 
said  will  were  copied  in  this  petition. 

Your  petitioner  further  represents  that  said  devisee,  N.  O.,  has  since 
died  intestate,  leaving  a  widow,  said  defendant,  T.  U.,  and  the  said  G.  H., 
J.  K.,  and  L.  M.,  all  of  whom  are  minors,  and  have  no  legal  guardian,  his 
sole  heirs-at-law,  and  entitled,  equally,  share  and  share  alike,  to  his  said 
portion  of  said  real  estate;  and  that  the  said  devisee,  P.  Q.,  has  since 
died,  leaving  a  widow  and  heirs-at-law,  the  names  and  residence  of  all  of 
whom  are  unknown  to  your  petitioners. 

Said  T.  U.  is  entitled  to  dower  in  said  portion  of  said  premises  devised 
to  said  N.  0.,  deceased,  and  the  widow  of  said  P.  Q.  is  entitled  to  dower 
in  the  said  portion  of  said  real  estate  so  devised  to  him. 

Your  petitioner  prays  that  said  [_here  follow  Form  530  to  the  end,'] 

3.  Real  Estate  Held  by  Deeds. 

[Form  5305.    g  5756.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiflf,  | 

No.  — .]  vs.  >  Petition  for  Partition. 

C.  D  and  E.  F.,  Defendants,  j 

Your  petitioner,  A.  B.,  of county,  and  State  of ,  respectfully 

represents  to  the  court  and  says  that  the  plaintiff,  together  with  the  said 

C.  D.,  who  resides  in ,  and  said  E.  F.,  who  resides  in ,  are  seized 

of  an  estate  as  tenants  in  common,  in  the  following  lands  and  tene- 
ments, situate  in  the  said  county  of ,  and  described  as  follows :  \^Here 

describe  the  premises.] 

Your  petitioner  further  represents  that  he  has  an  estate  of  [inherit- 
ance; or,  for  his  own  life;  or,  for  the  life  of  one ;  or,  for  the  term  of 

years,  as  the  case  may  be],  in  the  said  premises,  being  one  equal  undi- 
vided   part  thereof;  that  said  C.  D.  has  an  estate  of  [^describe  it  as 

above];  and  that  said  E.  F.  has  an  estate  of  \_describe  it  in  the  same  way.] 
[If  any  person  has  dower,  stale  the  fact,  making  her  a  defendant,  as  in  preceding 
forms.] 

And  your  petitioner,  desiring  to  hold  his  said  interest  in  severalty, 
prays  that  your  petitioner's  interest  in  said  premises  may  be  set  off  to 
him  in  severalty ;  and  if  the  same  can  not  be  done  without  manifest  in- 
jury, then  that  said  premises  be  sold,  or  other  order  taken,  pursuant  to 
the  statute  in  such  case  made  and  provided.  [And  that  dower  be  as- 
signed to  said  defendant, ,  in  said  premises,  as  provided  by  law.] 

[Verif cation.]  By ,  Attorney  for  Plaintiff. 

Note. — Non-residents  of  the  state,  and  defendants  whose  names  and  resi- 
dences are  unknown,  may  be  served  by  publication,  for  which  an  affidavit  is 
necessary,  as  provided  in  sections  5049,  5053.  The  publication  must  be  for  sLt, 
consecutive  weeks  (sections  5050,  5051),  and  the  answer  day  will  be  the  third 
Saturday  after  publication  is  complete.    §  5097. 
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NVheh  Nake  and  Residence  op  Heir  or  Devisee  is  Uimrowv. 

[Form  531.    2  5053. 1 
A   B             1 
If o  —  1  iw                I-  '**   Partition— Order  for  Publication  as   to  the   Un- 
"     C  i)  et  aU        (      '^°°*'*  Heirs  lor,  Densees]  of 

In  this  case,  it  being  made  to  appear  to  the  court  by  affidavit  that  the 

name  and  residence  of  the  heir  of ,  deceased,  are  unknown  to  the 

plaintiff,  it  is  ordered  that  proceedings  herein  may  be  had  against  him 
without  naming  him,  and  that  he  may  be  served  by  publication  herein, 
fts  in  other  cases  of  service  by  publication,  and  designated  as  the  un- 
known heir  of ,  lat«  of county,  and  State  of ,  deceased,  which 

publication  shall  be  made  six  consecutive  weeks,  as  in  other  cases. 

Ifote. — Section  5053  applies  to  all  cases  where  an  unknown  heir  or  devisee 
of  a  deceased  person  is  a  necessary  party.  An  affidavit  for  publication,  accord' 
ing  to  section  5049,  is  also  necessary  in  all  cases  of  service  by  publication. 

Notice  to  Unknown  Heirs— Notice  in  Partition. 

[Form  632.    H  5050.  5051.] 

The  heirs  of ,  late  of county,  and  State  of ,  whose  names 

and  places  of  residence  are  unknown,  will  take  notice  that  on  the 

day  of ,  A.  D.  18 — ,  A.  B.,  as  plaintiff,  commenced  a  civil  action  for 

partition  against  them,  and nnd Inaminff  all  the  defendantt^  as  de- 
fendants, in  the  Court  of  Common  Pleas  of County,  Ohio,  where  the 

same  is  now  pending,  demanding  partition  of  the  following  premises,  siU 
uate  in  said  county :  [Dacriht  the  aame.'\ 

The  plaintiff  demands  partition  of  said  premises  as  follows:  [H«r«  $taU 
the  demand  for  partition,  auignment  of  dower,  etc.,  as  in  the  petition.^ 

You  are  required  to  answer  the  petition  on  the day  of ,  a.  o. 

18 —  [<A<  third  Saturday  after  the  six  weeks'  publication'],  or  the  same  will  be 
taken  as  confessed,  and  judgment  rendered  and  partition  made  accord- 
ingly.  A.  B.,  Plaintiff. 

To  Printer :  Publish  six  (6)  weeks  consecutively. 

When  complete,  file  affidavit  of  publication  tis  in  other  cases. 

As  in  other  cases,  wliea  service  may  be  made  by  publicatioD,  per- 
Bonal  service  by  copy  of  suminuus  and  petition  maj  be  made  out  of 
the  state.  §  5052.  In  such  cases  it  will  be  advisable  to  make  the 
same  affidavit  as  is  requisite  when  the  service  is  by  publication. 
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Answer  of  Legal  Guardian  op  Minor,  etc.,  Defendant. 

[Form  533.    §  5772,  83  v.  83.T 

Common  Pleas  Court  of ■  County,  Ohio. 

A.  B.,  Plaintiff,  | 

No.  — .]      v.f.  }■  Answer  of ^  Guardian  of . 

C.  D.  et  als.  Defendants,  j 

And  now  comes ,  the  legal  guardian  of  the  person  and  estate  of 

the  said  defendant, ,  a  [minor],  as  will  more  fully  appear  by  a  certified 

copy  of  his  letters  of  guardianship,  hereto  attached,  and  marked  ex- 
hibit "A." 

And  for  and  on  behalf  of  his  said  ward,  this  defendant  hereby  consents, 
as  such  said  guardian,  to  partition  as  prayed  for  in  the  petition,  as  he  ia 
empowered  by  law  to  do.  ,  as  Guardian  of  said . 

{Verification.^ 

Appointment  of  Guardian  Ad  Litem. 

[Form  534.    §§  5003,  5004.] 

A  B  1  •  • 

Tj         -,  ■     ■  f  Partition,    Appointment  of  Guardian  Ad  Litem    for 

C~Detals        I      [Infant]  Defendants. 

It  is  ordered  by  the  court  that  W.  Y.  be  and  he  is  hereby  appointed  by 
the  court  guardian  for  the  suit  for , ,  and ,  the  [infant]  defend- 
ants named  in  the  petition  herein  ;  and  the  said  W.  Y.  appeared  in  open 
court  and  accepted  said  appointment. 

Answer  of  Guardian  Ad  Litem. 

[Form  535.    §  5078.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.                   I 
No.  — ]      vs.                      >  Answer  of  W.  Y  ,  Guardian  Ad  Litem. 
C.  D.  et  als.             J 
And  now  comes  W.  Y.,  and  as  guardian  for  the  suit  for  the  [minor]  de- 
fendants  , ,  and ,  says  that  he  denies  all  material  allegations 

of  the  petition  prejudicial  to  said  [minor]  defendants. 

{Verification.']  W.  Y.,  Guardian  Ad  Litem. 

Order  of  Partition. 

[Form  636.    g  5757.] 
A.  B.  ] 

No. — .]  vs.  \  Order  of  Partition,  etc. 


C.  D.  et  als.       ] 

This  cause  came  on  to  be  heard  upon  the  petition,  the  answer  of  the 
guardian  for  the  suit  for  said  [minor]  defendants,  [the  written  consent  of 
the  guardian  of  said  (minor)  defendants]  and  the  pleadings  and  record  in 
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the  cause,  and  was  argu<>(I  by  coun!<el;  on  consideration  whereof,  and  it 
appearing  to  the  satisfaction  of  the  court  that  all  and  every  of  said  defend- 
ants have  been  duly  notified  of  the  bringing,  pendoncy,  and  demand  of 
said  action  against  them,  as  required  by  law,  and  that  said  plaintiff  hath 
a  legal  right  and  estate  in  the  premises  described  in  the  petition,  and  as 
therein  set  forth,  and  no  sufficient  reason  appearing  why  partition  should 
not  be  made  as  prayed  for  in  said  petition  *,  it  is  ordered  by  the  court,  on 

motion  of ,  attorney  for  said  plaintifiF,  that,  by  the  oaths  of  G.  N.,  M. 

P.,  and  8.  T.,  judicious,  disinterested  freeholders  of  the  vicinity,  upon 
actual  view  of  the  premises,  one  full  and  equal  third  part  of  said  lands  in 

said  petition  described,  [^or,  in  the  one part  of  the  lands  in  the  petition 

described],  be  assigned  and  set  off  to  the  said  widow, ,  as  her  dower 

estate  therein,  and  that  by  the  like  oaths  of  the  same  G.  X.,  M.  P.,  and 
S.  T.,  upon  like  actual  view  partition  be  made  of  said  lands,  subject  to  said 

do'ver  estate  [in  said part  thereof],  in  the  following  proportions,  to 

wit:  To  the  said  A.  B.,  the  plaintiff,  one  equal  part  thereof;  and  to 

said , atul each  the  one part  thereof,  if  the  same  can  be 

done  without  manifest  injury  to  tho  value  thereof,  and  if  not  that  said 
premises  [subject  to  said  dower  as  aforesaid]  be  appraised  at  the  true  value 
thereof  in  money.     And  it  is  further  ordered  that  a  writ  and  order  rf 

partition  issue  to  the  sheriff  of county,  commanding  him  to  cause  said 

dower  to  be  assigned,  and  said  partition  to  be  made  accordingly.  % 

Writ  of  Partitiok. 

[Pom  537.    §5758] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County.  Greeting: 

We  command  you  without  delay,  by  the  oaths  of  G.  N.,  M.  P.,  and  S.  T., 
you  cause  to  be  executed  the  following  order  of  partition  duly  made  by 

our  **id  Court  of  Common   Pleas,  at  the •  term  thereof,  a.  ».  IS —  in 

the  action  wherein  A.  B.  is  plaintiff,  and  C.  D  ,  E.  P..  {^and  all otker  defend' 
anU  named  in  the  petition']  are  defendants,  to  wit :  {^Here  copy  the  order  from 
the  * — preceding  forin."] 

And  of  thi.H  writ  and  your  proceedings  under  the  same  make  due  return 
to  our  said  Court  of  Common  Pleas  without  unnecessary  delay. 

Witness  my  hand  and  the  seal  of  said  Court  of  Common  Pleas,  this 

day  of ,  A.  D.  18 — . 

[sKAL  or  court]  ,  Clerk. 

Report,  etc.,  of  CosnuasiosERs. 
[Form  538.    22  5759  to  5702.] 

The  SUte  of  Ohio,  — —  County,  ss. 

On  the day  of ,  a.  d   IS—.  G.  N.,  M.   P.,  and  S.  T..  the  within 

named  commissioner^  were  duly  sworn  by  me,  to  make  partition  of  the 
lands  within  described,  and  assign  dower  in  the  same,  in  pursuance  of  the 
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order  of  the  court,  and  the  writ  of  partition,  hereto  attached  and  returned 
herewith.  ,  Sheriff  of County. 

"We,  the  undersigned  commissioners  named  in  the  writ  hereto  annexed, 
after  being  duly  sworn,  and  upon  and  after  actually  viewing  and  exam- 
ining the  premises,  in  said  writ  described,*  do  assign  to  the  said ,  said 

widow  of ,  deceased,  for  her  dower  estate,  so  much  of  said  premises  as 

are  contained  within  the  following  boundaries,  to  wit:  [^Here  describe  the 
dower  assigned  hy  metes  and  hounds  *'\  And  we  do  also  set  oflF  and  assign  to 
said  A.  B.,  in  severalty  [subject  to  said  dower  estate  therein],  for  his  share 
of  said  premises,  so  much  of  the  same  as  is  contained  within  the  following 
boundaries:  \H.ere  describe  hy  metes  and  hounds;  and  proceed  in  the  same  way 
as  to  (he  share  of  each  tenant  in.  common.  If  necessary,  a  plat  may  be  made,  and 
returned  with  the  report  as  part  thereof^ 

\_Ifihe  land  can  not  be  partitioned,  say  after  the  *:]  And  weare  of  opinion  that 

said  dower  of  said  widow ,  of  said ,  deceased,  can  not  be  assigned 

to  her  by  metes  and  bounds  in  said  premises,  and  in  lieu  thereof,  we  assign 

to  her,  as  and  for  her  said  dower,  the  sum  of dollars  per  year,  during 

her  life,  the  payment  thereof  to  be  made  a  charge  upon  all  said  premises 
in  whose  hands  soever  the  same  may  come. 

And  we  are  also  of  opinion  that  said  premises  can  not  be  divided  accord- 
ing to  the  command  of  this  writ,  without  manifest  injury  to  the  value 
thereof,  and  do  estimate  the  value  of  said  premises,  subject  to  said  dower 
at •  dollars. 

\^If  dower  is  assigned  hy  metes  and  hounds,  hut  the  premises  can  not  be  parti- 
tioned among  the  tenants  in  common,  say,  after  the  second*:^  And  we  are  of 
opinion  that  said  premises  can  not  be  divided  according  to  the  command 
of  this  writ,  without  manifest  injury  of  the  value  thereof,  and  do  estimate 
and  appraise  the  value  of  that  part  of  said  premises,  upon  which  we  have 
assigned  dower,  and  subject  to  said  dower,  at dollars;  and  we  do  es- 
timate and  appraise  the  residue  of  said  premises  \_or,  if  it  is  proper  that  the 
part  upon  which  dower  is  assigned,  should  be  sold -with  the  residue,  and  the  entire 
premises  are  appraised  subject  to  such  assigned  dower,  as  they  may  be,  say  ;]  and 

we  do  estimate  and  appraise  said  premises,  subject  to  said  dower,  at 

dollars. 

Given  under  our  hands,  this day  of ,  a.  n.  18 — . 

iSigned  hy  all  the  commissioners. 1 

I  have  executed  this  writ  by  the  oaths  of , ,  and ,  whose  re- 
port [with  a  plat  of  said  assignment  of  dower  and  partition],  is  hereto 
annexed  and  returned.                                    ,  Sheriff  of  County. 

[Date.'} 

Note. — After  such  return  is  made,  the  widow,  if  she  so  elects,  and  the  dower 
assigned  is  an  annuity,  naay  file  her  answer,  as  provided  in  section  5719,  and 
Form  521. 

Such  annuity  will  be  equivalent  to  the  interest  ot  a  certain  eum  at  six  per 
cent  per  annunn.  The  age  of  the  widow  gives  her  an  expectancy  of  life  for  a 
certain  "number  of  years,  according  to  annuity  tables,  and  according  to  such 
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•moant  and  the  ozpectancy  of  the  duration  of  her  life,  the  present  worih  of  the 
annuity  will  be  aacertained.  This  will  fix  the  amount  she  will  be  entitled  to 
receive  from  the  purchase-money,  ordinarily,  but  if  she  is  aged,  or  there  are 
other  controlling  circumstances,  such  present  worth  may  be  varied  from  by  the 
court  in  the  exercise  of  a  sound  diM:retion. 

It  is  best,  in  most  cases,  where  dower  is  assigned  by  metes  and  bounds,  to  ap- 
praise the  entire  preniis<*s  subject  to  the  dower,  as  ht  the  termination  of  such 
estate,  the  purchaser  will  bo  the  owner  of  the  premises  in  fee.  If  not  so  done, 
when  the  dower  estate  is  terminated,  the  premises,  as  to  such  dower  portion, 
may  be  required  to  be  re-partitioned. 

CoyFIRMATION   OF   REPORT   OF  PARTITION. 

[Form  539.    g  5762] 

A.  B.  I 

No.  — .]  vs.  \  In  Partition — Confirmation  of  Commisaioners'  Report 

C.  D.  et  als.       J 

On  motion  to  the  court  by ,  attorney  for  the  plaintifiF,  and  upon  pro- 
ducing the  proceedings  of  the  sheriff,  and  also  the  report  and  proceedings 
of  the  commissioners  hereinbefore  appointed,  and  the  same  being  ex- 
amined by  the  court,  it  is  ordered  by  the  court  that  said  proceedings  and 
report  be  and  the  same  are  hereby  approved  and  confirmed,  and  that  the 
said  parties  hold  in  severalty  the  shares  set  off  and  a^^signed  to  each,  re- 
spectively, by  said  commissioners.    And  it  is  further  ordered  that  the  costs 

and  expenses  of  this  suit,  taxed  at dollars,  and  also  an  attorney  fee 

of  dollars  allowed  and  to  be  paid  to ,  attorney  for  said  plaintiff, 

be  paid  within days,  by  the  parties,  in  the  following  proportions,  to 

wit:  [/7«rc  state  the  portion  each  is  to  pay,  no  part  of  the  same  to  he  taxed  against 
the  person  to  whom  dower  is  assigned],  and  in  default  thereof  that  execution 
issue  therefor. 

Order  Confirming  Election  of  One  or  More  of  the  Pakties 
Taking  the  Estate,  and  Directino  the  Sheriff  to  Exe- 
cute A  Deed. 

[Form  540.    2  5763.] 

.j^     ,  f  In    Partition — Election    of    to  Take   Premises, 

C  D    *t    1  I      Confirmation,  and  Deed  Ordered  to  be  Made,  etc. 

On  motion  to  the  court  by .  attorney  for  the  plaintiff,  and  upon  pro- 
ducing the  proceedings  of  the  sheriff,  and  the  report  and  proceedings  of 
the  <;ommi.s3ionerb  hereinbefore  appointe<l,  and  thosime  being  examined, 
it  i* ordered  by  the  court,  that  said  proceedings  and  rei>ort  be  and  the 
same  are  hereby  approved  and  confirmed,  and  thereupon  the  said  \.  B., 
electing  to  take  said  estate  at  the  said  valuation  of  said  commissioners, 

to  wit  the  sum  of  dollars,  and  he  having  paid  [and  secured  to  be 

paid  to  the  satisfaction  of  the  court],  to  the  .said  C  D.,  E.  F.,  etc.,  their 
re<(pective  proportions  of  the  appraisod  value  tlier^f,  the  said  estate  is 
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hereby  adjudged  to  the  said  A.  B.,  and  the  said  sheriff  is  ordered  by 
the  court  to  execute  a  deed  [in  fee-simple]  for  the  same  to  the  said  A. 
B.,  according  to  the  statute  in  such  case  made  and  provided.  And  it  is 
further  ordered  by  the  court  l_conclude  as  in  last  form  as  to  costs,  €tc.'\ 

Note. — The  words  of  the  statute  are:  "  If  one  or  more  of  the  parties  elect  to 
take,"  etc.  This  means  if  they  elect  to  take  it  together  as  tenants  in  common. 
If  each  elects  to  take  the  whole,  premises  for  himself  to  the  exclusion  of  the 
other,  then  the  premises  must  be  ordered  to  be  sold. 

Sheriff's  Deed  to  the  Party  Electing  to  Take  at  the  Ap- 
praised Value. 

[Form  541.    §  5763.] 
To  all  to  whom  these  presents  shall  come  Greeting : 

Whereas,  on  the day  of ,  a.  d.  18 — ,  A.  B.,  of,  etc.,  filed  his  cer- 
tain petition  and  commenced  a  civil  action,  No. ,  against  C.  D.,  etc.,  in 

the  Court  of  Common  Pleas  within  and  for  the  county  of  ,  demand- 
ing partition,  etc.,  of  certain  real  estate,  hereinafter  described,  and, 
whereas,  such  proceedings  were  had  in  said  action,  that  the  commissioners 
appointed  by  said  court  to  make  partition  of  said  estate,  made  report,  that 
partition  of  the  same  could  not  be  made  without  manifest  injury,  and 
that  the  value  thereof  was dollars  [subject  to  the  dower  therein  as- 
signed to  the  said  defendant, ;  or,  subject  to  the  annual  payment  of 

dollars  to  said  defendant, ,  as  her  dower  therein,  and  which  is  a 

charge  upon  said  premises  in  whose  hands  soever  the  same  may  come], 

and,  whereas,  at  the  term  of  said  court,  a.  d. ,  the  said  report 

of  said  commissioners  was  approved  and  confirmed  by  the  said  court,  and 
the  said  A.  B.,  electing  to  take  said  estate  at  the  valuation  of  said  com- 
missioners, and  having  paid  to  the  said  C.  D.,  E.  F.,  etc.  [and  secured  to 
be  paid  to  them,  respectively,  to  the  satisfaction  of  said  court],  their 
respective  proportions  of  the  appraised  value  thereof,  the  said  court  did 
adjudge  said  estate  to  the  said  A.  B.,  and  did  order  the  said  sheriff  to 
execute  a  deed  [in  fee-simple],  for  the  same  to  the  said  A.  B.,  all  of 
which  will  more  fully  and  at  large  appear,  reference  being  had  to  the 
records  of  said  court  in  said  cause,  which  is  hereby  expressly  had  and 
made. 

Now,  therefore,  I,  ,  the  sheriff  aforesaid,  in  consideration  of  the 

premises,  and  by  virtue  of  the  powers  in  me  vested  by  law,  do,  by  these 
presents,  bargain  and  sell,  grant,  alien,  and  convey  unto  the  said  A.  B., 
and  unto  his  heirs  and  assigns  forever  [subject  to  the  said  dower  estate 

and  interest  of  said ],  the  said  real  estate,  so  adjudged  as  aforesaid  to 

the  said  A.  B.,  and  which  is  bounded  and  described  as  follows,  to  wit: 
\^Here  describe  the  premises,  subject  to  the  dower,  of  which  give  the  metes  and 
bounds'],  with  all  and  singular  the  appurtenances,  to  have  and  to  hold  the 
said  premises  to  him,  the  said  A.  B.,  and  to  his  heirs  and  assigns  for- 
ever [subject  to  said  dower  estate  and  interest  of  said ,  in  manner 

aforesaid  to  her  assigned.] 
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In  testimony  whereof.  I   have  hereunto  Bet  ray  hand  and  [seal],  aa 

sheriff  as  aforesaid,  this day  of ,  a.  i>.  18 — . 

[bkal  ]  ,  Sheriff  of County. 

Executed  and  delivered  in  our  presence  : 

>    [^Aeknotoledjment.^ 

[To  bo  his  free  and  voluntary  ac^  and  deed  as  sheriff  of  said county.] 

Order  for  Sale. 
[Form  542.    g§  5764,  5765.] 


A  B.  ] 

ivs.  >  In 

.  et  als.  ) 


No. — .]  vs.  y]n  Partition — Order  of  Sale. 

C 

On  motion  to  the  court  by ,  attorney  for  the  plaintiff,  and  upon  pro- 

ducing  the  proceedings  of  the  sheriff,  and  the  report  and  proceedings  of 
the  commissioners  hereinbefore  appointed,  and  the  same  being  examined, 
it  is  ordered  by  the  court  that  said  proceedings  and  report  be  and  the 
same  are  hereby  approved  and  confirmed ;  and,  thereupon,  neither  of  the 
parties  electing  to  take  said  estate,  at  the  valuation  thereof,  as  returned 
by  said  commissioners,  on  motion  of  the  petitioner,  it  is  ordered  by  the 
court  that  said  estate  be  sold  at  public  auction,  [for  good  cause  shown  on 
th(»  premises  or  other  place,  if  not  at  the  court  house"],  by  the  sheriff  of 
said  county  of ,  according  to  the  statute  in  such  case  made  and  pro- 
vided [free  of  dower-;  oTj  subject  to  the  dower  estate  of ,  aa  assigned 

therein  by  metes  and  bounds;  or,  subject  to  an  annuity  of dollars 

per  annum  assigned  to  .  us  and   for  her  dowei   estate  and  interest 

therein]  upon  the  following  terms,  to  wit:  [one-third  cash  on  the  day  of 
sale,  and  one-third  in  one  year,  and  one-third  in  two  years  thereafter,  with 
interest  from  the  day  of  sale;  or,  for  good  cause  shown  to  the  court  for 
cash],  such  said  deferred  payments  to  be  evidenced  by  the  jtromissory 
notes  of  the  purchaser,  payablo  to  the  parties  respectively  entitled,  and 
secured  by  mortgage  on  the  premises. 

Order  of  Sale  (Writ). 

[Form  643.    g  5764.] 
The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said County,  Greeting: 

In  pursuance  of  an  order  of  our  Court  of  Common  Pleas,  within  and  for 
the  county  of ,  at  the term  thereof,  a.  i>.  18 — ,  in  a  certain  peti- 
tion and  action  for  partition,  it  being  cau^e  No. ,  now  pending  in  said 

court,  wherein  A.  B.  is  petitioner  and  plaintiff,  and  C.  D.,  E.  F.,  etc.,  ar« 
defendants,  we  command  you  that,  without  delay,  you  proceed  to  sell,  at 
public  auction  [on  the  premises,  (^m  ordered],  the  lands  and  tenements  in 
the  said  petition,  and  in  the  order  of  sale  herein,  described,  to  wit;  [/•«•« 

describe  the  lands  to  be  sold] — subject  to  the  dower  estate  of  said assigned 

to  her  in  said  premises,  as  follows:  \here  de-teribs  neh  dower  estatr;  or,  sub 
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ject  to  an  annuity  of dollars  per  annum,  assigned  to  said  defendant, 

,  as  and  for  her  dower  estate  and  interest  therein;  or,  free  of  the 

dower  of  said  defendant, ,  in  said  premises — as  the  case  may  be  accord- 
ing to  the  order  of  sale~\. 

The  terms  of  said  sale  are  to  be  as  follows :  \_fJere  state  the  terms  of  sale"] ; 

and  said  premises  are  appraised  at dollars,  subject  to  said  dower  of 

said . 

And  tlaat  your  proceedings  in  the  premises  you  make  known  to  our 
said  Court  of  Common  Pleas,  without  unreasonable  delay  [or,  at  the  next 
term  thereof;  and  have  you  then  there  this  writ]. 

Witness :  ,  clerk  of  our  said  Court  of  Common   Pleas,  at ,  this 

day  of ,  A.  D.  18 — , 

[seal.]  ,  Clerk. 

The  sale  will  be  advertised,  made,  and  returned,  with  proof  of  pub- 
lication of  advertisement,  as  in  ordinary  cases  of  the  sale  of  real 
estate  on  execution  or  order  of  sale.  If  the  property  is  offered  and  not 
sold,  see  section  5768. 

Confirmation  op  Sheriff's  Sale. 

[Form  544.    §  5766.] 
A.  B.  I  In  Partition. 

No.  — .]  vs.  \     Confirmation  of  Sheriff's  Sale,  and  Order  of  Dis- 

C.  I),  et  als.  ]  tribution,  etc. 

On  motion  to  the  court  by ,  attorney  for  the  plaintiflF,  and  upon 

producing  the  proceedings  of  the  sheriflF,  and  the  sale  of  the  premises  by 
him  made  in  pursuance  of  a  former  order  of  the  court,  and  the  same 
being  examined  and  found  by  the  court,  in  all  respects,  in  due  form  of 
law,  it  is  ordered  by  the  court  that  said  proceedings  and  sale  be,  and  the 
same  are  hereby  approved  and  confirmed,  and  that  said  sherifiF  execute 
and  deliver  to  said  purchaser,  X.  Y.,  upon  full  compliance  by  him  with 
the  terms  of  such  sale,  a  deed  [in  fee-simple]  for  the  said  lands  and  tene- 
ments, by  him  sold  as  aforesaid,  subject  to  \_here  state  as  to  dower  as  in  pre- 
ceding forms']. 

And  it  is  further  ordered  by  the  court  that  the  costs  and  expenses  of 

the  action  [including dollars  as  an  attorney  fee  to ,  attorney  for 

said  plaintiff,  A.  B.]  be  paid  out  of  the  said  moneys  in  the  hands  of  said 
sheriflF  in  the  following  proportions,  to  wit:  [Here  state  the  proportion  each 

tenant  in  common  is  io  Sear],  amounting  to dollars;  and  that  the  said 

sheriflF  distribute  the  residue  of  said  moneys,  and  take  the  promissory 
notes  from  said  purchaser  for  said  deferred  payments,  and  distribute  them 
between  said  parties  in  the  same  above  mentioned  proportions.  The  said 
deferred  payments  so  be  secured  by  mortgage  taken  in  the  name  of  said 

sheriflF, ,  for  the  use  and  benefit  of  said  parties  respectively,  which 

being  produced  to  the  court  are  by  it  approved. 
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Sheriff's  Deed  to  Pubchases. 
[Form"  545.    §5706] 

To  all  to  whom  these  presents  shull  come,  Greeting: 

Whereas  on  the day  of ,  a.  d.  18 — ,  A.  B.,  of  etc.,  filed  his  cer* 

tain  petition  and  brought  u  civil  action,  it  being  No. ,  in  the  Court  of 

Common  Fleas  of County,  Ohio,  against  C.  D..  E.  F.,  etc.  [^namiriff  all 

the  defendants'],  demanding  partition  of  certain  real  estate,  hereinafter  de- 
scribed; and  whereas  such  proceedings  were  had  upon  said  petition,  that 

at  the term  of  said  court,  a.  d.  18 — ,  the  sheriff  of  said  county  of 

was  ordered  to  sell  said  real  estate  at  public  auction;  whereupon  the  said 
sheriff,  in  pursuance  of  said  order,  having  caused  the  same  to  be  duly  ad- 
vertised, did,  on  the day  of ,  a.  d.   18 — ,  sell  said  re^l  estate  at 

public  auction  according  to  the  command  of  the  order  of  sale  in  said 

cause  to  X.  Y.  for  the  sum  of dollars;  which  sale  was,  afterward, 

at  the  term   of  said  court,  a.   d.   18 — ,  approved   and  confirmed, 

and  the  said  X.  Y.  having  fully  complied  with  the  terms  of  said  sale  to 
the  satisfaction  of  the  court,  the  said  sheriff  was  ordered  by  said  court  to 
execute  and  deliver  a  deed  [in  fee  simple]  to  the  said  purchaser  for  said 
real  estate  [.subject  to  the  dower,  as  hereinafter  mentioned  of  said  de- 
fendant,   ];  all  of  which  will  more  fully  and  at  large  appear,  reference 

being  had  to  the  records  of  said  cause  in  said  court,  which  reference  is 
hereby  expressly  had  and  made. 

Now,  therefore,   I.  ,  sheriff  as  aforesaid,  in   consideration  of  the 

premises,  and  by  virtun  of  the  powers  in  me  vested  by  law,  do  by  these 
presents  bargain  and  sell  grant,  alien,  and  convey,  unto  the  said  X.  Y., 
and  unto  his  heirs  and  assigns  forever,  the  said  real  estate,  so  sold  as  atore* 
said,  and  which  is  bounded  and  described  as  follows,  to  wit :  \^Rere  dacribe 
the  premises,  and  if  subject  to  dower,  or  charged  with  a  sum.  of  m<>ncy  in  lieu  thereof, 
or  if  sold  free  of  dower — S}yeeify  the  same  as  in  the  previous  entries.] 

To  have  and  to  hold  the  said  premises,  with  all  and  singular  the  appur- 
tenances, to  him,  the  said  X.  Y  ,  and  his  heirs  and  assigns  forever  [subject 
to  said  dower  estate  and  interest  of  said ,  as  hereinbefore  stated.] 

In  testimony  whereof  \_eonelude  as  in  Form  541]. 

Pabtition  by  Consent  of  Defesoaht. 
[Form  546.    l&76\,  Sup.  p.  356] 

A.  B.  I 

Na  — .]  vs.  \  In  Partition — Content  of  Defendants  to  Partition. 

C.   D.  et  als.  ) 

This  day  came  the  said  defendants  [name  them  all  in  person,  or,  by  . 

their  attorney],  and  consent  to  a  partition  of  said  real  estate  agreeably  Ut 
the  prayer  and  facts  set  forth  in  the  petition,  which  partition  when  made 
shall  be  recorded  herein.     [^If  dtsired  commissioners  may  l>e  appointed  by  th* 
court  as  in  other  eases.  ] 
7 


84(3  CODE  PRACTICE  AND  PRECEDENTS. 

(As  to  heirs  assigning  dower  to  widow,  see  section  5707,  Sup.,  p.  356.) 

Note. — The  parties  may,  after  such  journal  entry,  proceed  to  make  such  par- 
tition, and  when  done  embody  it  in  a  writing  signed  by  them,  and  Ihey  may 
make  a  plat  and  attach  it  thereto.  If  they  assign  the  widow  her  dower,  which 
they  may  do  in  case  the  premises  are  not  incumbered  by  mortgage,  or  by  judg- 
ment obtained  against  the  decedent  in  his  life  time,  she  should  approve  it  in 
writing.  It  need  not  be  approved  by  the  probate  judge,  as  a  deed  must  be 
when  the  assignment  of  dower  is  made  without  going  into  court  at  all. 

Order  to  Record  Partition  by  Consent. 

[Form  547.    §  o761.] 

A    B  ) 

■»j     -|  ■      ■  [In  Partition — Order  to  Record  Partition  as  Made 

■  /-,  "-L    '.     1  r      by  Consent  of  Parties. 

This  day  came  all  the  parties  to  this  action,  by  their  respective  attorneys, 
and  pi'oduced  the  written  partition  by  them  made  in  pursuance  of  the 
entry  of  their  consent  thereto,  heretofore  made  in  this  cause,  and  all  said 
parties  having  agreed  to  and  signed  the  same,  it  is  ordered  by  the  court, 
that  the  same  be  recorded  [with  the  plat  accompanying  the  same], 
and  that  such  record  shall  be  valid  and  binding  between  the  said  parties 
thereto. 

[And  on  motion  to  the  court  by  said  parties,  it  is  ordered  by  the  court, 
that  the  said  sheriff  execute  and  deliver  to  each  of  said  parties  entitled 
thereto  a  deed  for  the  portion  so  set  ofl  and  assigned  to  such  party.] 

Ordered  that  the  costs,  etc.  [JTere  enter  order  as  to  the  apportionment  of  costs 
among  the  parties,  and  for  their  payment.^ 

Deed. 

[Form  548.    §  5761.] 
To  all  to  whom  these  presents  shall  come,  Greeting: 

Whereas,  on  the day  of ,  a.  d.  18 — ,  A.  B.,  of  etc.,  filed  his  cer- 
tain petition  and  commenced  a  civil  action,  it  being  cause  No. ,  in  the 

Court  of  Common    Pleas   of  County,  Ohio,  against  C.  D.,  E.  F.,  and 

[all  the  defendants^,  demanding  partition  of  certain  real  estate  in  said  peti- 
tion described  [and  the  assignment  of  dower  therein  to  said  defendant, 
] ;  and  whereas,  such  proceedings  were  had,  that  before  a  writ  of  par- 
tition was  issued  therein,  the  said  defendants  duly  appeared  in  said  court 
and  consented  to  a  partition  [and  assignment  of  dower  therein],  of  said 
estate,  agreeably  to  the  prayer  and  facts  set  forth  in  said  petition,  which 
said  consent,  etc.,  was  entered  of  record  in  said  cause;  and,  whereas,  af- 
terward, at  the  term,  a.  d.  18 — ,  of  said  court,  said  parties  to  said 

cause  produced  to  the  court  the  said  partition  [and  assignment  of  dower], 
in  writing,  signed  by  them,  respectively  [with  a  plat  of  said  real  estate  as 

so  partitioned,  and  showing  said  dower  as  assigned  to  said ];  which 

was,  by  said  court,  ordered  to  be  recorded,  and  the  same  was  so  duly  re- 
corded:  and  o:i  motion  of  the  parties  the  said  sheriff  was  ordered    to 
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make  and  deliver  to  each  of  them  a  deed  in  fee-simple  [and  to  said  widow, 

,  for  life],  for  the  said  several  parts  of  said  real  estate  »o  assigned,  and 

set  offto  them  respectively;  nil  of  which  will  more  fully  and  at  large  appear 
reference  being  htxd  to  the  records  of  said  court  in  said  cause,  and  to  which 
reference  ia  hereby  expressly  bad  and  made. 

Now,  therefore,  etc.,  [<u  in  Form  545,  dttcribing  only  the  land partUitmed  t« 
the  grantee  in  *ueh  deed.  ] 

For  deed  by  sheriff's  successor,  see  section  5769. 

EQUITABLE  Partition — Petitiok  in  tue  Case  op  Advakcements. 
[Form  649.    2§  4169,  4172,  5774.] 

Common  Pleas  Court  of County,  Ohio. 

William  Smith,  Plaiotiff,  ^ 

No.  — .]  vs. 

John  Smith.  James  Smith,  and  Thoma.s  Smith,  and  '•  Petition. 
iSamuel  Jones,   as    Administrator   of    Edward  ] 
Smith,  deceu.sed,  Defendanls.  J 

The  plaintiff  says,  that  on  or  about  the day  of ,  a.  d.  18 — ,  Ed- 

wiird  Smith,  late  of  the  county  of ,  in  »aid  state,  died  intestate,  mod 

that  the  plaintiff',  and  said  John,  James  and  Thomas  Smith  are  his  cbil- 
dren  and  only  heirs  at  law,  and  the  defendant,  Samuel  Jones,  is  his  duly 
appointed,  qualified,  and  acting  administrator. 

The  plaintiff'  further  says  that  said  deceased,  Edward  Smith,  died  seised 

in  fee-simple  of  the  following  lands  and  tenements  situate  in  said  

county,  and  described  as  follows,  to  wit:  [//tr«  dcsrrihe  tne  /a'>rf».] 

Also,  that  s.iid  Edward  Smith  left  a  large  estate  in  pt^rAonalty,  which 
exclusive  of  his  debt.4.  and  the  costs  and  ex[>ense8  of  administering  the 
same,  and  all  other  payments  and  disbursements  therefrom,  amounts  to  the 
sum  of  about  twelve  thousand  dollars. 

That,  during  his  life-time,  the  said  Edward  Smith  advanced  to  said  John 
Smith,  toward  and  as  part  of  his  distributive  share  of  said  Edward's  es- 
tate, the  following  described  lands  and  tenements,  situate  in county, 

and  State  of ,  specified  in  the  deed  of  conveyance  thereof  to  said  John 

to  be  of  the  value  of  five  thousand  dollars,  to  wit:  \_here  describe  tueh  real  «f 
tate].  Also,  that  said  Eilward  Smith,  in  his  life-time,  aclvanced  to  said 
James  Smith,  toward  and  as  part  of  bis  distributive  share  of  said  Edward's 

estate,  the  following  described  lands  and  tenements,  situ.ite  in county. 

and  State  of ,  to  wit:  [here  dererihe  the  samt!^    The  value  of  said  lands 

not  being  specified  or  fixed  in  and  by  the  deed  of  conveyance  from  said 
Edward  to  said  James  Smith,  the  consideration  named  therein  being  nom- 
inal merely,  to  wit,  the  sum  of  one  dollar,  and  that  the  value  of  said  real 
estate  so  advanced,  and  at  the  time  of  the  said  advancement,  to  wit,  on 
the day  of ,  a.  d.  18 — ,  was  of  the  value  of  four  thousand  dollars. 

Also  that  during  his  life  the  said  Eilward  Smith  advanced  to  bis  said 
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son,  Thomas  Smith,  in  personal  property  and  money,  the  sum  of  four 
thousand  dollars. 

[That  said  Samuel  Jones,  as  such  said  administrator,  has  reduced  all  the 
personal  property  and  assets  of  and  belonging  to  said  estate  to  money, 
and  is  now  ready  to  file  artd  settle  his  final  account,  as  such  said  adminis- 
trator, in  the  Probate  Court  of  said  • •  county.] 

The  plaintiff,  for  a  second  cause  of  action,  further  says  that  ever  since 
the  death  of  said  intestate,  Edward  Smith,  the  defendants,  John,  James, 
and  Thomas  Smith,  have  been  in  the  use  and  enjoyment,  and  have  re- 
ceived all  the  rents,  issues,  and  profits  of  the  said  premises  hereinbefore 
first  described,  and  which  are  asked  to  be  partitioned  as  hereinafter  prayed 
for,  the  fair  annual  value  of  which  the  plaintiff  says  is  about  dollars. 

Wherefore,  the  plaintiff  prays  that  said  real  estate,  advanced  as  afore- 
said to  said  John  and  James  Smith,  the  value  of  the  said  personalty  so 
advanced  to  said  Thomas  Smith,  and  the  entire  personal  estate  of  said  intes- 
tate in  the  hands  of  said  Samuel  Jones,  as  such  said  administrator,  be 
brought  into  hotch-pot,  for  the  purpose  of  making  an  equal  and  just  di- 
vision and  partition  of  the  said  real  estate  hereinbefore  firstly  described 
among  and  between  the  plaintiff,  and  said  defendants,  John,  James,  and 
Thomas  Smith;  that  frcna  said  lands  so  to  be  partitioned,  the -value  of 
five  thousand  dollars  be  deducted  from  the  said  one-fourth  part  and  share 
of  said  John  Smith,  four  thousand  dollars  from  the  said  fourth  part  or 
share  of  said  James  Smith ;  that  said  Thomas  Smith  be  charged  with  said 
sum  of  four  thousand  dollars  against  his  distributive  portion  of  said  per- 
sonal estate  of  said  intestate,  and  if  the  same  be  more  than  his  distribu- 
tive portion  thereof,  the  residue  be  deducted  from  his  said  fourth  part  or 
share  of  said  Thomas  Smith  in  said  lands  to  be  partitioned ;  and  that  the 
court  order  and  adjudge,  and  cause  partition  of  said  premises  hereinbefore 
firstly  described  to  be  made  to  the  plaintiff,  and  to  and  among  his  said 
brothers,  in  view  of  the  said  advancements  and  according  to  their  respec- 
tive rights,  regard  being  had  thereto,  and  if  partition  can  not  be  made 
that  said  premises  may  be  sold. 

The  plaintiff  also  asks  for  a  judgment  against  said  John,  James,  and 
Thomas  Smith  for  the  said  value  of  the  said  rents,  issues,  and  profits,  of 

said  premises,  to  wit:  for  the  sum  of  dollars,  per  annum,  from  the 

day  of ,  A.  D.  18 — ,  and  for  any  and  all  relief  to  which  the  plaint- 
iff, upon  the  facts,  and  in  law  or  in  equity,  may  be  entitled. 

{^Verification,  etc.^  ,  Attorney  for  Plaintiff. 

Note. — If  there  be  dower  to  assign,  make  the  widow  entitled  thereto  a  party 
defendant,  and  embody  the  same  averments  as  in  other  petitions  for  partition, 
and  dower  will  be  assigned  as  in  such  cases.  It  is,  perhaps,  unnecessary  to  state 
the  claim  for  rents  and  profits  as  a  separate  cause  of  action,  though  the  amount 
adjudged  will  stand  merely  as  a  personal  judgment,  andean  not  be  taken  notice 
of  in  partitioning  the  estates. 
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Answebs  op  the  Defendahto. 

[Form  650.] 

Common  Pleas  Court  of •  County,  Ohiu. 

William  Smith,  Plaintiff.         | 
No.  — .]  vt.  j.  Answer  of  James  Smith. 

John  Smith  et  aU.,  Defendants.  | 

The  said  defendant,  Jamos  Smith,  for  answer  to  the  petition  herein, 
says,  that  he  denies  that  said  conveyance  of  said  real  estate  conveyed  to 
him  by  said  Edward  Smith  was  an  advancement  to  him,  but  says  that  the 
same  waa  a  gift  absolute  to  him,  and  that  he  is  the  owner  of  the  one  full 
and  equal  fourth  part  of  the  said  premises  firstly  in  the  petition  denoribed, 
and  he  prays  partition  accordingly.  [^HereaUo  answer  at  to  re»U  undprofiU 
\f  not  admlttfJ  as  stated  in  the  petition.'\ 

,  -Attorney  for  James  Smith. 

Ki'te. — In  the  same  manner  John  Smith  can  deny  the  allcj^ed  advancement 
to  him,  and  claim  that  he  purchased  the  land  for  value,  from  tho  intestate. 
Neither  answer,  in  such  form,  would  require  a  reply,  their  legal  i'fl«-ct  being 
only  a  denial  of  the  facts  slated  in  tho  petition.  The  administrator  should 
answer  setting  up  the  facts  in  relation  to  the  administration  of  the  personal  es- 
tate, and  tho  amount,  as  nearly  as  may  be,  that  will  bo  for  distribution. 

JUDOMKNT    AND   OrDER. 

[Form  551.] 

William  Smith  ) 

No.  —.1  vs. 

John  Smith, Mames  Smith,  Thomas  [  Judgment  and  Order  of  Partition. 

Smith,  and  Samuel  Jones,  as  Admin-  j 

istrator  of  Edward  Smith,  Deceased,  j 

This  day  this  cau.se  came  on  to  be  heard  and  tried  by  the  court,  upon 
the  pleadings  of  the  parties,  respectively,  and  the  evidence  by  them  ad- 
duced, and  was  argued  by  counsel ;  on  consideration  whereof,  and  th» 
court  being  fully  advised  in  the  premises,  the  court  doth  find  that  the 
facts  stated  in  the  petition  are  true,  and  that, 

1.  Said  defendant,  John  Smith,  received  from  said  Edward  Smith,  de- 
ceased, by  way  of  advancement,  the  said  real  estate  described  in  the  peti- 
tion, the  value  of  which,  at  the  time  of  said  a<lvancemont,  was  $5,000. 

2.  Thatsaid  defendant,  James  Smith,  receiv(>d  from  said  Edward  Smith, 
deceased,  by  way  of  advancement,  the  said  real  estate  deecribed  in  the 
petitiou.  the  value  of  which,  at  the  time  of  said  advancement,  was 
$4,000. 

3.  That  said  defendant,  Thomas  Smith,  received  fmm  said  Edward 
Smith,  deceased,  by  way  of  advancement,  in  personal  property  and  money, 
the  sum  of  $4,000. 

4.  That  the  plaintiff  has  not  received  any  tL.ng  by  way  of  adTanoemenk 
from  said  Edward  Smith,  deceased. 
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\lf  there  is  a  defendant  entitled  to  dower  in  the  land  to  be  pdHitioned,  Jind  i'le 
fact.'] 

5.  That  the  amount  of  the  personal  estate  of  the  said  Edward  Smith, 
deceased,  to  be  distributed  by  said  Samuel  Jones,  as  such  said  adminis- 
trator, to  the  said  next  of  kin,  is  $12,000,  the  one-fourth  part  of  which, 
$.'5,000,  is  $1,000  less  than  the  amount  so  advanced  to  said  Thomas 
Smith. 

6.  That  said  defendants,  John,  James,  and  Thomas  Smith,  have  re- 
ceived the  rents,  issues,  and  profits  of  said  real  estate  to  be  partitioned, 

from  and  since  the day  of ,  18 — ,  which  are  of  the  annual  value 

of  $ ,  and  amount  to  the  sum  of  $ ,  to  the  commencement  of  this 

action  [a/ifer  suit  brought  the  party  can  have  a  receiver  appointed  to  collect  the 
lents,  etc.],  for  which  amount  judgment  is  hereby  rendered  against  them 
in  favor  of  the  plaintiff. 

It  is,  therefore,  ordered  and  adjudged  by  the  court,  that,  by  the  oaths 

of , ,  and  ,  judicious  freeholders  of  the  vicinity,  and  upon 

actual  view  of  the  premises  by  them,  the  sheriff  of  this  county  cause  the 
lands  and  tenements  in  the  petition  herein  firstly  described,  without  de- 
lay, to  be  partitioned  among  the  plaintiff  and  said  defendants,  John, 
James,  and  Thomas  Smith,  by  : 

1.  Appraising  said  premises  at  their  true  value  in  money  \and  if  there  u 
dower  assigned,  add:  subject  to  said  dower  of  said  defendant, ]. 

2.  By  deducting  from  the  one-fourth  of  such  appraised  value,  to  ascer- 
tain the  share  and  proportion  of  said  John  Smith,  the  sum  of  $5,000. 

3.  By  deducting  from  the  one-fourth  of  such  appraised  value,  to  ascer- 
tain the  share  and  proportion  of  said  James  Smith,  the  sum  of  $4,000. 

4.  And  by  deducting  from  the  one-fourth  of  such  appraised  value,  ta 
ascertain  the  share  and  proportion  of  said  Thomas  Smith,  the  sum  of 
$1,000. 

5.  If  any  of  said  sums  equals  or  exceeds  the  one-fourth  value,  the  per- 
son who  so  received  the  same  is  not  to  have  any  part  of  said  premises  set 
off  and  partitioned  to  him;  and  if  any  of  said  sums  be  less  than  such  one- 
fourth,  the  amount,  after  deducting  the  same,  is  to  be  the  fraction  or  pro- 
portion of  the  whole  valuation  to  be  set  off  and  partitioned  to  such  party 
or  parties,  and  the  residue,  after  the  added  amount  of  such  fractional 
proportions  are  deducted,  of  said  premises  are  to  be  set  off  and  partitioned 
to  the  plaintiff,  to  be  held  by  him  in  severalty  as  his  share  and  estate  in 
said  premises. 

And  it  is  further  ordered  that  a  writ  and  order  of  partition  issue,  etc. 
\as  in  Form  536]. 

Note. — The  proceedings,  return,  etc.,  of  the  order  of  partition,  will  be  as  in 
other  cases.  Each  heir  is  to  be  made  equal  in  the  entire  estate,  real  and  per- 
sonal, to  be  divided,  except  that  no  heir  is  to  pay  back  any  thing  he  may  have 
received,  by  way  of  advancement,  in  excess  of  his  proportion  of  the  whole  es- 
tate. So  that,  if  the  real  estate  in  the  above  example  is  valued  at  $16,000,  and 
the  personal  estate  at  $12,000,  John  Smith,  having  received  $5,000,  in   real  ea- 
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Ute.  by  ftdyanc«ment,  would  be  entitled  to  $1,000  Icm  than  the  cne- fourth  in 
tho  pvnonal  estate  to  be  distributed,  and  to  no  part  of  the  really,  making  the 
aiiuiuiit  to  be  received  by  him,  |2,U00,  from  the  admini.:rator;  Janie*  Smith, 
who  was  advaiK-ed  in  land  $4,0OU,  would  be  entitled  to  no  part  of  the  realty  to 
be  pHflitioneii,  but  would  nn-oive  hi«  full  share  of  the  personal  estate,  $3,0lN). 
And  Tbomiu  Smith,  wlio  was  advHnced  $4,000  in  per»onalty,  would  receive  no 
part  ol  the  personal  e^tati*,  and  $I.()<K)  ]f<<«  than  the  fourth  of  the  value  of  the 
real  eMate  in  the  lan<i.  or  but  ifire'-M'xteentha.  And  the  plaintiff,  William 
Smith,  would  take  thlrtern-itLrteenihs  cf  tho  land. 

In  such  case,  if  the  commissioners  ri'turn  that  partition  ran  not  be  made  with- 
out manifest  injury  to  tlie  value  of  the  premises,  on  confirming  such  report  an 
order  of  sale  will  issue  to  the  sheriff,  as  sheriff  and  special  master  commissioner; 
and,  when  the  sale  is  made  and  returned,  the  court,  in  the  order  of  confirma- 
tion, will  determine  the  distribution  of  the  proceeds  of  the  sale,  taking  into 
consideration  tho  advancements.  If  the  sale  is  for  more  or  lesa  than  the  ap- 
praisement, the  proportion att!  shares  of  the  parties  will  differ  from  those  which 
would  be  fixed  on  the  basis  of  the  appraised  value. 

After  confirming  the  sale,  supposing  the  land  to  have  sold  at  the 
appraisement,  and  ordering  the  sherifT  and  8|)ecial  master  to  make  a 
deed  to  the  purchaser  (Form  544),  the  court  will  make  the  final  judg* 
roent.  or  decree  as  to  the  parties,  thus: 

[Form  552.] 

[i4<  in  Form  ■'>44,  and  add,  after  order  </  distribution  ;] 

And  it  is  further  ordered  and  adjudged  by  the  court,  that  said  John 
Smith  be  charged  with  the  said  Mini  of  $1,000,  in  the  distribution  of  the 
personal  estate  of  aaid  Edward  Smith,  deceased,  he  having  Wen  advanced 
that  amount  in  land  by  said  deceased,  over  and  above  bis  proportion  of 
the  real  estate  of  which  the  said  Edward  Smith  died  seized. 

And  it  is  further  adjudged  by  the  court,  that  said  defendant,  Thomas 
Smith,  be  and  he  is  hereby  barred  and  concluded,  and  said  Samuel  Jonea, 
as  such  said  administrator,  from  paying  to  him,  any  ]>ortion  of  the  said 
moneys  that  m  ly  be  in  his  hands,  aa  such  said  administrator,  for  distri- 
bution, without  iirHt  deducting  from  his  distributive  share  the  sum  of 
$4,000,  so  as  aforesaid  advanced  by  said  Edward  Smith,  deceased,  to  said 
Thomaa  Smith,  in  personalty. 

Ordered  and  adjudged  a.H  to  costs,  that  [A«rs  enter  tk*  eew^i*  judgment  qm 
to  emts,  and  award  of  execution  tkerefor.'\ 
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Petition  by  one  Tenant  in  Common  against  his  Co-tenant  to 
Recover  Possession  op  his  Interest,  and  for  Partition. 

[Form  553.    §  5019,  cl.  6;  §  5781.] 
Common  Pleas  Court  of County,  Ohio. 

A.  B.,  PlaintiflF,      ] 
No.  — .]  vs.  >  Petition,    . 

C.  D.,  Defendant.    ] 

A.  B.,  the  said  plaintiflf,  says  that  he  has  a  legal  estate  in,  and  is  entitled 
to  the  immediate  possession  of,  the  undivided  half  of  the  following  de- 
scribed lands  and  tenements,  situate  in  said county,  to  wit:  l_here  de- 
scribe the  same].  And  he  further  says  that  the  defendant,  C.  D.,  unlawfully 
keeps  him  out  of  the  possession  thereof,  and  has  so  done  ever  since,  on 
or  about  the day  of ,  a.  d.  18 — . 

The  plaintiff  further  says,  that  said  defendant,  C.  D.,  is  the  legal  owner 
and  entitled  to  the  possession  of  the  other  one  undivided  half  of  said 
premises,  as  tenant  in  common  with  the  plaintiff;  that,  on  said  last  named 
day,  the  defendant  evicted  the  plaintiff  from  said  premises,  and  has  ever 
since  held,  kept  the  possession  of,  and  claimed  to  own  all  said  premises, 
adversely  to  the  plaintiff,  whose  title  thereto  and  rights  therein,  he  has 
ever  since  such  eviction  denied,  and  still  denies;  that,  ever  since  said 
above  mentioned  day,  the  defendant  has  had  the  sole  use  and  occupation 
of  all  said  above  described  real  estate,  and  has  taken  and  received  the 
rents,  issues,  and  profits  thereof,  which  were  and  are  of  great  value,  to 

wit,  the  sum  of dollars  per  annum;  and  that  the  plaintiff  desires  to 

hold  his  said  estate  and  interest  in  said  premises  in  severalty,  and  to  re- 
cover from  the  defendant  the  one-half  of  the  value  of  such  said  rents, 
issues,  and  profits. 

The  plaintiff  therefore  prays  that  he  recover  the  possession  of  the  said 
undivided  one-half  part  of  said  premises  from  the  defendant,  and  the 
value  of  such  said  one-half  part  of  the  said  rents,  issues,  and  profits,  to 
ascertain  which  the  plaintiff  prays  for  an  account  to  be  had  and  taken 
thereof,  and  for  judgment  against  the  defendant  for  the  amount  that  may 
be  found  due  to  the  plaintiff  therefor;  and  that  partition  be  made  of  said 
premises,  and  the  plaintiff's  said  estate  and  interest  set  off  to  him  in  sev- 
eralty; and  for  all  relief  to  which,  upon  the  facts,  in  law  or  in  equity,  he 
may  be  entitled  ;  for  costs,  etc. 

[  Verification.']  ,  Attorney  for  Plaintiff. 

Note. — If  the  defendant  answer  denying  the  title  of  the  plaintiff,  the  court 
should  submit  the  issue  to  a  jury,  for,  should  the  finding  on  such  issue  be  for  the 
defendant  the  case  would  be  ended.  If  the  finding  should  bo  for  the'plaintiff, 
then  the  court  would  grant  an  order  for  pai"tition  and  refer  the  case  to  a  master 
commissioner  to  take  an  account  of  the  rents,  issues,  and  profits,  or  try  and  de- 
termine such  matter  for  itself.  To  recover  for  rents  and  profits  in  this  class  of 
cases  it  is  better  to  pray  for  an  account,  as  in  the  above  form,  than  for  a  per- 
sonal judgment  for  an  alleged  sum,  as  in  Form  549.     When  chancery  rightfully 
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acquires  jurisdiction  of  a  cause,  the  court  will  afford  full  and  complete  relief, 
legal  as  well  as  t>quitable. 

Estate  given  by  parol  trust  by  voill.  An  "  exception  to  the  rule  that  parol  trusta 
can  not  he  declared  upon  a  will  is  in  the  case  of  frauds.  The  cuurt  will  never 
allow  a  man  to  take  advantage  of  his  own  wrong,  and  therefore  if  an  heir  or 
devisee,  or  next  of  kin,  contrive  to  secure  to  himself  the  succeMion  of  the  pro]>- 
erty  through  fraud,  the  person  to  whom,  but  for  the  intervention  of  the  fraud, 
the  property  would  have  piisscd,  may  aflect  the  conscience  uf  the  lethal  holder, 
and  convert  him  into  a  trustee,  and  compel  him  to  execute  the  disappointed  in- 
tention. 

"  Thu«,  if  the  owner  of  an  estate  bold  a  conversation  with  the  heir  and  be  led 
by  him  to  believe  thnt  if  the  estate  be  suffered  to  descend,  the  heir  will  make 
a  certain  provibion  for  the  mother,  wife,  or  child  of  the  testator,  a  court  of  equity, 
notwithstanding  the  Statute  of  Will.',  will  oblige  the  heir  to  make  a  provision 
m  conformity  with  the  c-xprc-s  or  impliid  en:;agemcnt;  for  the  heir  ought  to 
have  informed  the  testator  that  he,  the  heir,  would  not  hold  himself  bound  to 
give  effect  to  the  intention,  and  then  the  testator  would  have  had  the  opportu- 
nity of  intercepting  the  right  of  the  heir  by  making  a  will. 

"So,  if  a  father  devises  to  bis  youngest  son,  who  promises  that  if  the  estate 
be  given  to  him  he  will  pay  £10,000  to  the  eldest  son,  tlio  court,  at  the  instance 
of  the  eldest  son,  will  compel  the  youngest  son  to  disclose  what  passed  between 
him  and  the  testator,  and  if  ho  acknowledge  the  engagement  (or  if  it  be  proved), 
though  he  pruy  the  bcnoflt  of  the  statute  in  bar,  he  wilt  be  a  trustee  fur  the 
eldest  son  to  the  extent  of  £10,000. 

".\nd  so,  general!}",  if  a  testator  devise  an  estate  to  A.,  iht  bmefieial  owner  upon 
i/te  face  o/  the  will,  but  upon  the  understanding  between  the  testator  and  A. 
that  the  devisee  will,  as  to  a  part  or  even  the  entirety  of  the  beneficial  interest, 
hold  upon  any  trust  which  is  lawful  in  itself,  in  favor  of  B.,  the  court,  at  the  in. 
stance  of  B.,  will  affect  the  consc-icnee  of  A.,  and  decree  him  to  execute  the 
testator's  intention."     Lewin  on  trusts,  70,  marg. 

Some  years  ago  this  principle  was  applied  in  the  case  of  Hayes  v.  ITayea, 
Superior  Court  of  Ciiicinnati,  in  which  case  the  Supremo  Court  refused  to  grant 
leave  to  file  a  petition  in  error.  The  testator  devised  to  two  of  his  sons  a  farm, 
with  the  distinct  understanding  between  him  and  them  that  they  were  to  bold 
one-third  of  it  in  trust  for  an  absent  brother.  He  died,  leaving  a  widow  en* 
titled  to  dower  in  his  real  estate,  and  a  son,  his  sole  heir-at-law.  Aflor  the  death 
of  their  brother  (the  testator  being  dead),  they  asserted  a  claim  to  the  owner- 
ship of  the  entire  property.  At  the  suit  of  the  deceased  brother's  son  be 
recovered  the  one  undivided  third  of  the  farm,  and  rents  and  profits. 

Petition  in  Such  Ca8& 

[Form  554.] 
Common  Pleas  Court  of County,  Ohio. 

A.  B..  Plaintiff,  ) 

No. — .]         v».  V  Petition. 

0   D.  and  E.  F.,  Pefendanta.  ) 

The  plaintiff,  A.  B  ,  says  that,  on  or  aV>out  day  of ,  A.  «.  18—, 

one  Q.  H.,  of  the  county  of and  State  of ,  died,  leaving  a  last  will 
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and  testament,  a  copy  of  which,  with  the  probate  and  record  thereof,  is 
hereto  attached,  marked  "A."  And  said  testator,  at  the  time  of  his  death, 
was  seized  of  an  estate  in  fee-simple  in  the  lands  and  tenements  situate 

in  the  said  county  of ,  and  described  as  follows,  to  wit:   [//ere  describe 

the  same.'\ 

The  plaintiflf  further  says  that,  by  the  terms  and  provisions  of  said  will, 
the  same  was  devised  by  said  tests-tor  to  said  defendants,  C.  D.  and  E.  F. ; 
but  before  and  at  the  time  of  making  and  publishing  his  said  last  will  and 
testament,  it  was  understood  and  agreed  between  said  testator  and  said 
defendants,  that  he  sliould  make  such  devise  to  them,  and  that  they  should 
and  would  hold  the  title  to  the  one  undivided  third  part  thereof,  in 
trust,  for  the  use  and  benefit  of  the  plaintiff,  and  upon  said  understand- 
ing, agreement,  and  promise,  the  said  provision  of  said  will  was  so  drawn 
and  made;  and  during  the  life  of  said  testator  the  defendants,  or  either 
of  them,  never  informed  or  claimed  to  said  testator,  or  others,  that  they 
would  not  abide  by  and  execute  such  said  trust,  the  said  testator  dying  in 
the  full  belief  and  expectation  that  they  would  carry  out  such  said  trust. 

The  plaintiff  further  says  that  he  is  the  owner  of  the  full  equitable 
estate  and  interest  in  the  one  equal  undivided  third  part  of  said  prem- 
ises, and  that  the  said  defendants  are  each  the  owners  of  the  legal  estate 
in  the  one  undivided  third  part  thereof,  respectively,  and  hold  the  legal 
title  to  the  plaintiEF's  said  one-third  in  trust  for  him. 

The  plaintiff  further  says  that,  from  the  time  of  the  death  of  said  testator, 
G.  H.,  the  defendants  have  been  in  the  possession  of  the  whole  of  said  real 
estate,  to  the  entire  exclusion  of  the  plaintiff,  and  have  enjoyed  and  re- 
ceived all  the  rents,  issues,  and  profits  thereof,  which  were  and  are  of 

great  value,  to  wit,  the  sum  of dollars  per  annum;  and  they  have, 

ever  since  the  death  of  said  testator,  evicted  the  plaintiff  from  said  prem- 
ises, and  denied,  and  do  still  continue  to  deny  said  trust,  and  claim  to 
own,  and  to  be  seized  in  fee-simple  of  all  said  premises  and  the  estate 
therein  to  the  entire  exclusion  of  the  plaintiff,  under  and  by  virtue  of  the 
provisions  of  said  will.  The  plaintiff  desires  to  hold  his  said  portion  of 
said  premises  in  severalty. 

Wherefore  the  plaintiff  prays  that  said  trust  may  be  set  up,  declared, 
and  its  due  execution  enforced;  that  said  defendants  may  be  compelled 
to  account  for  and  pay  to  the  plaintiff  all  that  may  be  found  due  to  him 
for  his  portion  of  the  rents,  issues,  and  profits  of  said  premises;  that  par- 
tition may  be  made  of  the  same  by  setting  off  the  one  full  and  equal  third 
part  thereof  to  the  plaintiff  to  be  held  by  him  in  severalty ;  and  that  the 
said  defendants  be  required  to  convey  to  him,  by  deed  of  quit  claim,  his 
said  portion  thereof,  and  in  default  of  their  doing  so,  that  the  judgment 
of  the  court  may  operate  as,  and  have  the  force  and  effect  of,  such  deed 
of  conveyance;  and  for  all  relief  to  which  the  plaintiff,  upon  the  facts  of 
the  case,  in  law  or  in  equity,  may  be  entitled;  for  costs,  etc. 

[  Vcrificalion  ]  ,  Attorney  for  Plaintiff. 

If  intorrogatories  are  to  be  filed,  as  they  may  be  in  every  action,  see 
section  5999,  and  forms  of  same. 


DowEfi.  .  865 


CHAPTER  XLVII. 

DOWER. 

Cftehat  estates  undow  to  be  endowed.  Sec.  4188.  A  widow^  shall  be 
endowed  of  one-thinl  jjartof  all  the  lands,  tenements  and  real  estate  of 
which  her  hu:$band  was  seized  :uj  an  estate  of  inheritance  at 

1 .  Any  time  during  the  coverture 

2.  And  all  lands,  tenements  and  real  estate  of  which  her  husband 
<U  kis  decease  held  the  fee-simple  in  remainder  or  reversion. 

3.'  She  shall  in  like  manner  be  endowed  of  one-thirrl  part  of  all  the 
right,  title,  or  interest  that  her  husband,  at  the  time  of  his  decease,  had 
in  any  lands  and  tenements  held  by  bond,  article,  lease  or  other  evi- 
dence of  claim. 

4.  And  she  may  remain  in  the  mansion-house  of  her  husband,  free 
of  charge,  for  one  yeai  after  bis  death,  if  her  dower  be  not  sooner  as- 
signed to  her. 

5.  But  dower  shall  not  be  assigned  to  any  widow  in  any  lands,  ten- 
ements or  real  estate  of  which  her  iiusband,  at  his  decease,  held  the  fee- 
simple  in  reversion  or  remainder,  until  after  the  termination  of  the  prior 
estate. 

(a)  Dower  inchoate  (that  is,  before  the  husband's  death)  is  not  an 
estate,  but  it  is  a  right  or  interest  in  the  land  created  by  law  for  the 
wife's  benefit,  and  vested  in  her:  it  is  a  legal  right  contingent  upon 
her  surviving  her  husband  as  to  whether  it  will  ripen  into  a  right  in 
her  to  have  it  assigned  and  to  enter  upon  its  enjoyment  but  nut  other- 
wise uncertain.     McArthur  v.  Franklin,  16  0.  S.  193.  200. 

If  no  estate  in  land  inlss  by  the  deed  of  h  sband  and  wife,  her  right 
of  dower  as  a  separate  substantial  estate  does  not  pass,  as  the  law  will 
not  permit  the  alienation  of  such  possible  contingent  interests.  Dottg- 
lass  V.  McCoy,  5  O.  527. 

This  is  because  of  the  rule  that  what  is  termed  either  a  naked  potei- 
bility  or  a  remote  possibility  can  not  be  released,  for  the  reason  that  a 
release  must  be  founded  on  a  right  in  being,  either  vested  or  contin- 
gent— so  that  the  exjiectancy  or  choice  of  succession  of  an  heir  appar- 
ent to  his  ancestor's  estate  at  his  decease,  is  not  the  subject-matter  of 
release  or  assignment  at  common  law;  but  all  contingent  and  execu- 
tory interests,  and  contingent  estates  of  inheritance,  as  well  as  spring- 
ing and  executory  uses,  and  possibilities,  coupled  wUh  an  interest,  are 
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assignable  aud  releasable.  Needles  v.  Needles,  7  O.  S.  432.  (And 
especially  will  they  be  sustained  where  released  by  deed  to  the  person 
in  possession  of  the  laud  under  color  of  title  thereto.) 

Dower,  after  the  death  of  the  husband,  can  not  be  aliened  before 
assignment,  so  as  to  enable  the  grantee  to  maintain  a  suit  in  his  own 
name,  for  it  lies  in  action  only.  Douglas  v.  McCoy,  5  O.  527;  Miller 
V.  Woodman,  14  O.  520.  (It  is,  until  assig'ued,  when  it  becomes  a 
freehold  estate  for  life,  but  a  chose  in  action;  and  choses  in  action  may 
now  be  sold,  and  the  purchaser  will  have  a  right  of  action  in  his  own 
name.     Aller.  v.  Miller,  11  O.  S.  377.) 

And  such  right  of  dower,  after  the  Imsband's  death,  and  before  it  is 
assigned,  being  in  action  only,  may  be  barred  by  such  acts  and  agree- 
ments as  will  bar  the  action,  though  no  conveyance  be  made.  Shotwell 
V.  Sedam,  3  O.  5.  (For,  until  assignment,  right  to  dower  is  no  estate 
in  the  land.) 

Where  husband  and  wife  conveyed  lands,  which  were  afterward  sold 
upon  a  judgment  against  the  husband  which  was  a  lien  at  the  date  of 
the  conveyance,  the  purchaser  could  not  avail  himself  of  the  release 
to  such  grantee  for  his  protection  against  such  widow's  claim  for  dower. 
Kitzmiller  v.  Van  Rensselaer,  10  O.  S.  63.  (The  reason  is  that  there 
is  no  privity  between  such  purchaser  on  execution  and  the  grantee  under 
such  conveyance,  and  they  can  not  be  tacked  together.) 

And  where  husband  and  wife,  by  deed,  convey  lands  to  defraud  his 
creditors,  she  releasing  dower,  and  the  creditors  set  aside  the  deed  and 
subject  the  land  to  the  payment  of  their  claims,  they  can  not  deprive 
the  wife  of  dower  in  such  lands.  Woodworth  v.  Paige,  5  O.  S.  70. 
Nor  is  she  thereby  estopped  from  claiming  dower  from  such  fraudulent 
grantee,  or  purchasers  with  notice  from  him.  lb.  The  same  rule  ap- 
plies to  conveyances  to  defraud  previous  purchasers:  they  can  not 
avail  themselves  of  release  of  dower  to  such  subsequent  fraudulent 
grantee.     Ridgway  v.  Masting,  23  O.  S.  294. 

(6)  To  entitle  a  widow  to  dower,  it  is  necessary  that  her  husband 
should  have  had  a  legal  estate  of  inheritance  in  the  premises  in  which 
dower  is  claimed,  during  the  coverture,  or  that  he  should  have  had  an 
equitable  interest  in  the  same  at  the  time  of  his  death.  Miller  v.  Wilson, 
15  O.  108 ;  Abbott  v.  Bosworth,  36  O.  S.  605. 

Where  land  is  mortgaged  by  the  husband  and  the  condition  is 
broken  before  marriage,  and  the  equity  of  redemption  is  released  after 
marriage,  the  widow  of  the  mortgagor  is  not  entitled  to  dower.  Rands 
V.  Kendall,  15  O.  67.  But  it  is  well  settled  that  a  mortgagor  in  pos- 
session is  seized  of  the  legal  title  of  the  mortgaged  premises  until  con- 
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dition  broken,  and  even  then  as  against  all  the  world,  except  the  mort- 
gage.     Carter  v.  Ooodin,  3  O.  S.  75. 

A  widow  may  be  endowed  of  lands  lying  wild  and  uncleared  of  tim- 
ber,  during  the  seizin  of  the  husband  and  at  the  time  of  bis  alienation. 
AlUn  V.  McCoy,  8  O.  418. 

Bui  the  widow  of  a  deceased  partner  U  not  entitled  to  dower  in  lands 
purchased  and  paid  for  with  partnership  funds,  under  articles  stipu- 
lating for  the  sale  of  the  whole  partnership  pn>perty  for  the  payment 
of  debts,  the  partnership  being  insolvent,  and  the  deceased  partner  in 
debt  to  the  firm.  Greene  v.  Greene,  1  O.  535.  Nor  of  lands  of  which 
)ier  husband  held  the  legal  title  in  trust  for  others,  with  no  beneficial 
interest  in  himself.  Deruah  v.  Brown,  8  O.  412;  Nor  of  lands,  the 
legal  title  to  which  was  in  the  husband,  but  the  equUab(e  title  in  another, 
at  the  time  of  the  marriage.     Firestone  v.  Firesione,  2  O.  S.  415. 

Where  the  wife  i&  named  only  in  the  clause  of  the  deed  describing 
tiie  parties,  and  in  tlie  attesting  clause,  but  the  covenants  are  those  of 
the  husband  alone,  and  no  terms  are  employed  touching  the  wife's  con- 
tingent right  of  dowc-r,  the  dee<l  docs  not  conclude  her,  though  she 
join  in  its  formal  execution.  McFarland  v.  Febiger,  7  0.  (1  pt.)  194 ; 
Carter  v.  Goodln,  3  O.  S.  75.  But  if  the  wife  unite  in  the  grants  made« 
by  the  deed  (that  is,  in  the  granting  clause)  of  the  husband's  lands, 
ehe  la  thereby  barred  of  her  right  of  dowei  therein,  as  against  all  who 
claim  under  such  deed.  Smith  v.  Handy,  16  O.  191.  (Release  of 
contingent  right  of  dower  of  a  wife  in  the  lands  of  her  husband  is 
provided  for  and  effected  in  pursuance  of  section  4107,  Sup.,  p.  271. 
She  can  divest  herself  of  it  in  no  other  way  than  by  joining  with  her 
husband  in  a  conveyance  to  a  grantee.) 

A  woman  having  a  husband  living  at  the  time  of  her  second  mar- 
riage, which  is  therefore  absolutely  void,  is  not  entitled  to  dower  in  the 
real  estate  of  her  second  husband.  SmiUi  v.  Smith,  5  O.  S.  32.  (Nor 
in  the  lands  of  her  first  husband,  if  she  cohabits  with  the  second. 
§4192.) 

When  the  wife  joins  her  husband  in  a  mortgage  containing  a  renun- 
ciation of  dower,  a  sale  of  the  land  by  the  administrator  of  the  hus- 
band to  pay  debts,  extinguishes  the  right  of  dower,  and  transfers  the 
unincumbered  estate  in  the  lands  to  the  purchaser.  St.  Clair  \.  Morris, 
9  0..15.  (But,  after  paying  the  mortgage  debt,  the  widow  would  be 
entitled  to  her  dower  interest  in  the  surplus.)  And  whert)  an  admin- 
istrator filed  a  {)etition  to  sell  all  the  lands  of  his  intestate  and  made  the 
widow  and  heirs  parties,  and  als:}  the  mortgagee  of  a  part  of  the  prem- 
ises in  the  mortgage  of  which  the  wife  had  jiiued,  and  averred  that 
the  widow  was  entitled  to  dower  in  the  lands,  and  the  defendants  were 
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duly  served,  and  the  whole  dower  of  the  widow  was  assigned  in  the 
premises  conveyed  by  the  mortgage,  and  the  sale  was  made  subject 
thereto,  it  was  held,  in  an  action  on  the  mortgage,  that  the  mortgagee 
was  concluded  as  to  dower  by  the  proceedings  in  the  other  case.  Aj- 
fiech  V.  Snodgrass,  8  O.  S.  234.  (Pe  should  have  objected  and  ex- 
cepted in  the  first  case,  and  filed  a  petition  in  error  to  reverse  the  pro- 
ceedings.) 

A  wife  who  joins  her  husband  in  a  deed,  which  she  believes  to  be 
inoperative  as  to  herself,  but  is  silent  on  that  subject  to  the  grantee,  is 
not  estopped  or  affected  by  such  silence,  if  the  deed  proves  inopera- 
tive. McFarland  v.  Fehiger,  7  O.  (1  pt.)  194.  (If  she  takes  part  of 
the  purchase-money  from  the  grantee  in  consideration  of  the  release 
of  her  dower  right  to  him  by  such  deed,  the  case  will  be  different,  as 
a  married  woman,  or  minor,  will  not  be  permitted  to  defraud  another 
any  more  than  a  person  sui  juris  will  be.) 

Nor  will  a  deed  executed  and  acknowledged  in  blank  by  husband 
and  wife,  but  which  is  afterward,  without  her  knowledge,  fraudulently 
filled  up  differently,  to  the  injury  of  a  third  party,  bar  her  dower  in 
the  lands  so  fraudulently  inserted  in  the  instrument,  if  she  was  not  a 
party  to  the  fraud.  Conover  v.  Porter,  14  0.  S.  450.  (Every  material 
blank  in  a  deed  should  be  filled  up  before  its  execution  and  acknowl- 
edgment, otherwise  the  instrument  acknowledged  will  not  be  the  same 
as  that  executed,  and  verbal  or  parol  authority  to  convey  lands  is 
within  the  statute  of  frauds.) 

Nor  will  execution  of  a  deed  by  husband  and  wife,  she  being  within 
eighteen  years  of  age,  bar  her  right  of  dower,  and  no  disafiirmance  by 
her  before  bringing  suit  for  dower  is  necessary.  Hughes  v.  Watson,  10 
O.  127. 

Where  land  in  which  a  widow  is  entitled  to  dower  has  been  sold 
upon  judicial  proceedings  to  which  she  was  not  a  party,  as  if  free  from 
incumbrance,  she  may  either  retain  her  dower  in  the  land,  or  in  lieu 
thereof,  confirm  the  sale  and  receive  her  dower  from  the  proceeds ; 
but  in  the  latter  case  she  is  estopped  to  claim  dower  in  the  land. 
Swasey  v.  Shady,  22  O.  S.  333. 

A  widow  who,  in  the  life-time  of  her  husband,  united  with  him  in 
a-mortgage  of  his  lands,  has,  after  his  death,  a  right  to  redeem;  a 
foreclosure  in  the  life-time  of  the  husband,  to  which  she  was  not  a 
party,  does  not  bar  her  equity  of  redemption,  and  in  such  case  the 
widow  is  entitled  to  dower  in  the  premises  after  the  mortgage  debt  is 
paid.     Me  Arthur  v.  Franklin,  15  O.  S.  485. 

The  purchaser  of  land  in  fee,  who  at  the  time  he  receives  the  title 
delivers  his  single  mortgage  of  the  premises  to  secure  the  whole,  or  a 
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part,  of  tho  purchase-money,  18  uot  j«o  jsoizimI  aa  to  confer  on  his  wife 
contingent  right  of  dower.      Welch  v.  Buckiiu,  i)  O.  S,  331. 

If  the  land  u  sold  on  a  judgment  for  the  purchaBe-utonej.  the  par- 
chaser  does  not  take  it  free«l  of  the  wife's  dower  right.  MeAiihur  v. 
Porter,  1  O.  100. 

Where  the  land  is  sold  upon  proceedings  to  forecloee  a  purehaae 
money  mortgage,  the  widow  of  the  mortgagor,  although  she  did  not 
sign  the  mortgage,  and  was  not  a  party  to  the  action,  is  not  entitled  t«) 
dower  or  to  redeem.  FoUom  v.  Khode»,  22  O.  8.  435.  (The  rule  is 
that  as  against  the  claim  for  unpaid  purchase-money,  the  widow  is  not 
entitled  to  dower.) 

The  widow  of  the  maker  of  a  purchase-money  mortgage,  which  was 
given  before  marriage,  when  the  property  was  sold  by  executors  to  pay 
debt?,  is  not  dowable  of  the  whole  proceeds,  hut  only  of  the  surplus 
remaining  after  satisfying  the  mortgage.  Culver  v.  Harper,  27  O.  S. 
464.  And  the  widow  is  only  dowable  of  the  surplus  remaining  afVer 
payment  of  a  purchase-money  mortgage  out  of  the  proceeds  of  a  sale 
of  the  mortgaged  property.  Bank  v.  Hinton,  21  O.  8.  509;  Fat  v. 
Pratt,  27  O.  8.  512.  But  where  the  real  and  personal  estate  are  suffi- 
cient to  pay  all  the  decedent's  debts  and  liabilities  to  the  widow,  in- 
cluding such  purchase-money  mortgage,  the  wiilow,  who  refused  to 
take  under  the  will,  is,  as  against  the  devi»ee«,  entitled  to  dowtr  in  the 
entire  proceeds  of  the  land.  Klinfj  v.  BaUentuie,  40  O.  8.  391.  And 
where  the  heirs  sold  a  part  of  the  estate  in  which  the  widow  had  had 
dower  assigned,  and  out  of  the  proceeds  paid  a  purcliase-money  mort- 
gage on  another  part  of  the  estate,  the  widow  is  not  entitled  to  be 
endowed  of  the  whole  of  such  other  part  Fox  v.  Pratt,  27  O.  8.  512. 
But  if  a  husband  sells  laud  subject  to  a  purchase- money  mortgage, 
and  the  purchaser,  as  part  consideration  fur  the  conveyance,  agrees  to 
and  does  pay  the  mortgage,  the  contingent  dower  estate  of  the  wife  is 
not  thereby  barred.     Carter  v.  Goodin,  3  O.  8.  75. 

When  the  wife  joins  the  husband  in  a  mortgage  of  his  lands,  and 
the  same  are  subsequently  sold  under  a  judgment  agaiust  the  husband 
at  the  suit  of  a  etranger  to  the  mortgage,  the  wife  is  not  divested  of  her 
dower  as  against  Vie  purcJuuer  at  such  sale,  though  the  court  may  have 
onlered  the  purchase-money  in  part  to  be  applied  to  the  [Niymcnt  of 
the  mortgage  debt.     Taylor  v.  Fowler,  18  0.  567. 

An  assignee  for  the  benefit  of  creditors,  without  any  action  or  pri>- 
ceeding  to  which  the  wife  was  a  party,  sold  laud  of  the  assignor  on 
which  there  was  a  mortgage  executeii  by  the  assignor  and  his  wife,  for 
more  than  was  sufficient  to  pay  the  mortgage,  and  paid  it  out  of  tho 
general  fund.     Held,  that  tlie  widow  of  tlie  assignor  was  entitled  to 
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dower  ia  the  whole  property.  Ketchum  v.  Shaw,  28  O.  S.  503.  And 
where  the  wife  was  made  defendant  in  an  action  to  foreclose  a  mort- 
gage which  she  did  not  sign,  and  the  holder  of  a  subsequent  mortgage 
which  the  wife  did  sign,  but  which  was  not  due,  filed  an  answer  in 
the  action,  but  did  not  make  the  wife  a  party  in  his  cross-petition,  and 
asked  no  relief  against  her,  and  the  wife  made  no  answer  and  did  not 
appear,  and  a  decree  was  taken  which  did  not  purport  to  affect  the 
wife's  interest,  upon  which  the  laud  was  sold :  Meld,  that  these  pro- 
ceedings did  not  bar  the  wife  of  her  right  to  redeem,  or  of  dower. 
Parmenter  v.  Binkley,  28  O.  S.  32. 

Where  there  are  prior  mortgages  in  which  the  wife  did  not  join, 
and  a  subsequent  one  in  which  she  released  her  inchoate  right  of  dower, 
in  an  action  to  foreclose  the  junior  mortgage,  to  which  she  was  a 
party,  on  a  sale  of  the  premises  and  distribution  of  the  proceeds,  the 
junior  mortgagee,  in  whose  mortgage  she  joined  with  her  husband,  is 
entitled  to  receive  the  proportionate  value  of  such  inchoate  right  of 
dower,  though  the  net  proceeds  of  the  sale  are  not  sufficient  to  satisfy 
tlie  prior  mortgages.  Black  v,  Kuhlman,  30  O.  S.  196.  (Ohio  Su- 
preme Court  Commission.     Two  judges  dissented.) 

The  same  rule  applies  where  the  action  is  for  unpaid  purchase- 
money,  and  there  is  a  mortgage  made  by  the  purchaser  and  his  wife, 
and  the  surplus,  after  paying  the  vendor's  claim,  is  insuflScient  to  pay 
the  mortgagee,  linger  v.  Leiter,  82  O.  S.  210.  (Commission.  Two 
judges  dissenting.)  But  the  wife's  right  must  be  protected  in  a  mode 
which  will  not  interfere  with  the  right  of  the  mortgagee  to  subject  the 
whole  estate  of  the  husband  in  the  premises,  to  the  present  satisfaction 
of  his  claim,  in  its  order  of  priority.  lb.  If,  therefore,  the  surplus 
is  insufficient  to  discharge  fully  the  mortgage  debt,  the  court  can  not, 
against  the  objection  of  the  mortgagee,  direct  one-third  of  the  surplus 
fund  to  be  put  on  interest  by  the  sheriff,  during  the  life  of  the  wife, 
for  the  purpose  of  securing  her  contingent  dower  interest.  lb.  The 
proper  course,  in  such  case,  is  to  award  to  the  wife  from  the  surplus 
fund  the  value  of  her  contingent  right  of  dower  therein,  to  be  ascer- 
tained by  reference  to  the  tables  of  recognized  authority  on  that  sub- 
ject, in  coniection  with  the  state  of  health,  and  constitutional  vigor 
of  the  wife  and  her  husband.  lb.  (This  contingent  right  can  not  be- 
come a  fixed  right  until  the  husband's  death.  It  would  seem,  then, 
that  the  probabilities  of  the  duration  of  life  of  both  the  husband  and 
wife  should  be  ascertained,  according  to  their  respective  ages,  from  life 
Insurance  tables,  and  the  number  of  years  the  wife  will  probably  sur- 
v've  him,  would  furnish  the  basis  of  fixing  the  present  worth  of  the 
d;)wer  estate  to  commence  at  the  death  of  the  husband,  and  continue 
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during  the  probable  life  of  the  wife  thereafter — affected  by  proof  of 
the  state  of  health  and  coustitutioual  vigor  of  the  parties.  In  prac- 
tice, in  the  Court  of  Common  Pleas,  I  know  of  a  case  where  the  prob- 
abilities of  life  were  all  in  favor  of  the  husband,  and  the  value  of  the 
wife's  contingent  right  was  fixed  at  one  cent.) 

A  husband  being  in  {wssession  of  land,  claiming  title  thereto,  con- 
veyed it  with  covenants  of  general  warranty  to  W.,  who  took  and 
since  retains  possession,  deriving  neither  title  nor  possession  from  any 
other  source ;  upon  the  petition  of  the  widow  for  dower  in  the  land, 
it  was  held : 

1.  That  the  possession  of  the  husband  under  a  general  claim  of  title 
is  evidence  prima  facie  that  he  was  seized,  and  sufficient  until  the  con- 
trary appears. 

2.  That  the  possession  of  W.  thus  acquired  and  retained  will  not 
ripen  into  an  adverse  title,  as  against  the  husband  and  those  claiming 
under  him. 

3.  That  W.  is  precluded  from  showing  title  in  a  third  person  with 
which  he  does  not  connect  himself 

4.  That  the  finding  of  the  court  that  W.  was  estopped  from  denying 
the  title  of  his  grantor  will  not  justify  a  reversal  unless  the  record 
shows  that  W.  offered  some  evidence  tending  to  controvert  that  title. 

Ward  V.  McInio>ifi,  12  O.  S.  231. 

Where  the  husband  and  wife  unite  in  a  mortgage  of  land,  which, 
prior  thereto,  had  been  mortgaged  by  the  husband  alone,  atid  tiie  pur- 
clut<er  at  a  judicial  sale  of  the  land  on  the  secotid  mortgage  assumed 
to  j)ay  the  fint  mortgage,  and  afterward  these  lands  are  again  sold  on 
judicial  proceedings  on  iho  first  mortgage,  the  }>urc/uMer  at  such  ju- 
dicial sale  takes  Vie  land  free  of  dower.  Carter  v.  Walker,  2  O.  S.  339. 
But  it  is  settled,  that  when  the  proceeds  of  a  sale  of  land  made  in  pro- 
ceedings on  a  mortgage  executed  by  husband  and  wife,  are  more  than 
sufficient  to  pay  the  mortgage  debt  and  proper  costs  of  foreclosure,  the 
widow  is  dowable  in  the  surplus,  but  not  of  the  entire  jiroeeeds  to  be 
satisfied  out  of  the  surplus ;  but  if,  before  the  widow  aaserts  her  claim 
to  such  dower,  the  surplus  has,  by  the  final  order  of  the  court,  been 
distributed  to  the  holders  of  the  equity  of  redemption,  they  will  not 
be  required  to  refund.     Batik  v.  Hinton,  21  O.  8.  509. 

A  testator  by  his  will  gave  to  his  wife  all  his  property,  during  her 
life,  provided  she  so  long  remained  a  widow,  and  directed  that  at  her 
marriage  or  death  the  property  should  be  equally  divided  among  his 
children,  and  the  widow  elected  to  take  under  the  will,  and  again 
married :  Held,  that,  it  not  plainly  appearing  by  the  will  to  have  been 
the  intention  of  the  testator  that  the  widow  should  have  the  provision 
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in  addition  to  her  dower,  she  forfeited  every  thing  by  her  marriage. 
Swigart  v.  Ripley,  19  O.  S.  24. 

The  plea  of  bona  fide  purchaser,  etc.,  is  no  defense  against  tne  ciaim 
of  dower,  as  it  is  a  legal  right.     Larrowe  v.  Beam,  10  O.  498. 

Where  a  husband,  during  coverture,  was  seized  of  several  tracts  of 
land,  which  after  his  death  came  into  various  hands,  a  separate  peti- 
tion for  dower  is  properly  preferred  against  each  holder.  Allen  v.  Mc- 
Coy, 8  O.  418. 

Declaratipns  of  the  luisb.ind  seized  of  land  in  fee,  unless  made 
while  contracting  for  the  land,  or  at  the  time  of  purchase,  can  not  be 
given  in  evidence  to  affect  his  widow's  claim  for  dower,  and  therefore 
a  release  by  the  husband,  reciting  that  he  haa  purchased  as  trustee  for 
the  releasee,  is  incompetent.     Derush  v.  Brown,  8  O.  412. 

(c)  Where  a  divorce  has  been  granted  for  the  aggression  of  the  hus- 
band, the  divorced  wife  retains  her  right  to  dower  in  his  lands  acquired 
prior  to  the  divorce,  the  same  as  if  it  had  not  been  granted.  §  5699. 
But  if  the  divorce  is  granted  for  the  aggression  of  the  wife,  she  will 
thereby  be  barred  of  dower.  §  5700.  This  has  been  the  rule  since 
the  statute  of  1840  (38  v.  37).  Under  the  act  of  1824  (2  Chase, 
1314),  the  divorced  wife  who  married  another  man  did  not  retain  her 
inchoate  right  of  dower,  though  the  divorce  was  granted  by  reason  of 
the  aggression  of  the  husband.     Rice  v.  Lumley,  10  O.  S.  596. 

A  wife  who  willingly  leaves  her  husband,  and  dwells  with  her  adul- 
terer, loses  and  is  barred  of  her  right  of  dower.     §  4192. 

(d)  Forfeiture  of  dower  after  assignment.  If  the  widow  suffer  the 
lands  assigned  to  her  as  dower  to  be  sold  for  taxes,  and  does  not  redeem 
the  same  within  one  year  after  such  sale,  she  will  forfeit  her  dower  es- 
tate therein  (section  2852)  ;  and  such  provision  of  the  statute  is  con- 
stitutional.    McMillan  v.  Robinson,  5  O.  28. 

The  wanton  commission  of  waste  by  the  endowed  widow  is  cause  for 
forfeiture  of  her  dower  estate,  which  may  be  forfeited,  by  action,  by 
him  having  the  immediate  estate  of  inheritance.     §  4194. 

But  the  strict  doctrine  of  the  common  law,  in  regard  to  waste,  has 
never  obtained  in  Ohio ;  hence  it  is  well  settled  that  many  things  may 
be  done  by  a  tenant  for  life  here,  which  if  done  in  England  would  be 
waste ;  as,  for  example,  the  conversion  of  meadow  or  pasture  into  plow 
land,  or  woodland  into  a  farm,  etc.     Crockett  v.  Crockett,  2  O.  S.  181. 

It  is  not  waste  for  a  widow  whose  dower  covers  unimproved  and  un- 
productive town  lots,  and  a  tract  of  unimproved  woodland,  to  sell 
timber  growing  on  the  woodland  sufficient  to  pay  the  taxes  which  are 
a  lien  and  have  become  due  on  the  land,  and  to  pay  her  agent  in 
charge  of  the  laud  his  compensation,  and  she  is  not  bound  to  pay  such 


DOWER.  863 

taxea  and  compensation  out  of  iier  other  means.  76.  And  timber 
cut  in  improving  tho  laud  beloug-i  to  the  tenant  for  life,  and  not  to  the 
reversioner.  lb.  A  deed  of  conveyance  by  a  tenant  for  life  purport- 
ing to  convey  the  title  in  fee,  passes  the  life  estate,  but  does  not  forfeit 
it  to  the  reversioner  or  remainder-man.  Carpenter  v.  Denoon,  29  O. 
8.  379.  (A  grantor,  by  his  deed,  can  convey  no  greater  estate  than 
he  owns,  or  has  power  to  convey,  whatever  words  he  may  employ  in 
such  conveyance.) 

If  a  tenant  for  life  claim  the  right  to  do  that  which,  if  done,  would 
be  waste,  such  claim,  with  a  reasonable  ground  to  l)elieve  that  it  will 
be  acted  upon,  would  authorize  interference  by  injunction  ;  and  so  if 
waste  has  been  committed,  and  the  right  to  repeat  it  is  asserted. 
CroekeU  v.  CroekeU,  2  O.  S.  181. 

What  jointure  bars  dower —  When  widow  has  right  of  election.  Sec. 
4189.  The  conveyance  of  an  estate  to  a  woman  as  jointure  in  lieu  of 
her  dower,  to  take  effect  immediately  after  the  death  of  her  husband, 
and  to  continue  during  her  life,  shall  bar  her  right  of  dower  to  the 
lauds  and  tenements  which  were  her  husband's  ;  but  if  the  jointure  or 
conveyance  was  made  when  the  woman  was  in  infancy,  or  after  mar- 
riage, the  widow,  at  her  election,  may  waive  her  jointure  and  demand 
her  dower. 

(a)  An  estate  conveyed  as  jointure,  to  be  a  good  legal  or  statutory 
bar  to  dower,  must  be  such  au  estate,  as  to  certainty  and  kind,  as  that 
the  wife  on  the  death  of  her  husband  may  take  i>>ssessi()n  of,  and  hold 
in  severalty,  and  not  in  common  with  others.  Grogan  v.  Garrison^  27 
O.  S.  50. 

An  ante-nuptial  contract  which  conveys  an  undivided  one- third  i>art, 
or  any  other  interest  in  common  with  others,  is  not  a  good  datutory 
bar.     lb. 

Whether  such  conveyance  constitutes  a  good  equitable  bar  depends 
upon  the  facts  and  circumstances  of  the  case,  and  being  for  less  than 
one-third  of  tho  husbands's  lands,  is,  prima  fade,  not  a  good  equitable 
jointure,  and  will  not  be  enforce<l  as  a  bar  in  the  absence  of  a  showing 
that  the  same  was  fair  and  reasonable,  or  of  acts  of  the  widow  which 
amount  to  an  estoppel.      76. 

Tho -ante-nuptial  covenants  of  a  woman,  that  in  case  she  survive  her 
husband  she  will  not  claim  dower  in  his  estate,  can  not,  in  an  actioD 
by  her  for  dower,  operate  to  bar  such  action,  either  by  way  of  release 
or  estoppel,  where  such  ante-nuptial  contract  does  not  constitute  either 
a  legal  or  equitable  bar.     lb. 

A  reaaonable  ante-nuptial  agreement  will  bar  the  wife  of  dower. 
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though  its  terms  be  not  such  as  to  coustitute  a  good  legal  jointure. 
StiUey  v.  Folger,  14  O.  610. 

Where  an  ante-nuptial  contract,  intended  to  operate  as  an  equitable 
jointure,  and  to  bar  all  rights  of  dower,  is  entered  into  by  parties  of 
mature  age  capable  of  judging  in  regard  to  their  interests,  without  any 
fraud  or  imposition,  and  is  reasonable  in  its  terms,  and  has  been  in 
good  faith  carried  into  effect  by  the  husband  during  his  life,  full  effect 
should  be  given  to  it,  according  to  the  intention  of  the  parties.  Min- 
tier  V.  Miiitier,  28  O.  S.  307 ;  Ilurphy  v.  Murphy,  12  O.  S.  407. 

An  aute-nuptial  contract  will  not  bar  dower  as  an  equitable  jointure, 
unless  the  contract  has  been  fully  and  fairly  performed.  Phillips  v. 
Phillips,  14  O.  S.  308. 

A  verbal  ante-nuptial  contract,  in  which  the  intended  marriage 
formed  part  of  the  entire  consideration  on  both  sides,  is  within  the 
statute  of  frauds,  and  the  fact  that  the  husband  permitted  the  wife  to 
use  and  dispose  of  her  property,  as  provided  by  the  agreement,  is  not 
such  part  performance  as  would  put  the  contract  out  of  the  operation 
of  that  statute  (the  agreement  being  in  consideration  of  marriage), 
and  the  agreement  was  no  bar  to  the  claim  of  dower.  Finch  v.  Finch, 
10  O.  S.  501. 

In  an  ante-niiptial  verbal  agreement,  the  woman  promised  that  if 
the  man  would  marry  her,  and  make  valuable  improvements  upon 
certain  of  her  lands,  she  would  convey  the  same  to  him,  in  fee-simple, 
and  the  man  did  marry  her  and  make  the  improvements ;  after  the 
death  of  the  wife,  in  an  action  by  the  husband  against  the  heir  to 
compel  a  conveyance  of  the  land :  Held,  that  the  contract  was  within 
the  statute  of  frauds,  and  that  neither  the  marriage,  nor  the  subsequent 
entry  upon  the  lands  and  making  valuable  improvements  thereon, 
was  such  part  performance  as  would  take  the  case  out  of  the  statute. 
Henry  v.  Henry,  27  O.  S.  121. 

Where  a  husband  conveys  land  by  deed,  as  a  provision  in  lieu  of 
dower,  to  a  trustee  for  the  benefit  of  his  wife,  which  is  a  reasonable 
provision,  and  is  accepted  as  a  provision  in  lieu  of  dower,  the  widow 
may  elect  between  such  provision  and  dower,  but  she  can  not  have  both. 
Spangler  v.  Dukes,  39  O.  S.  642. 

The  title  vests  in  her  by  such  conveyance,  and  if  it  is  destroyed  by 
mutual  consent,  the  title  is .  not  thereby  re-invested  in  the  husband, 
but  remains  as  so  conveyed,  though  by  such  destruction  it  was  in- 
tended to  re-invest  the  title  in  him.  76.  (Lands  can  not  be  con- 
veyed back  to  a  grantor  by  destroying  the  deed  delivered  to  the  grantee, 
and  which  vested  the  title  in  him.  Starr  v.  Starr,  1  O.  321 ;  Baldwin 
V.  Bank,  1  O.  S.  141.) 
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If  full  provuion  be  made  for  dower,  which  the  widow  accepts,  the 
hu?>batid  haviog  died  intestate,  she  is  eatitled  to  her  year's  supporL 
Spangler  v.  Dukes,  39  O.  S.  642  ;  CoUier  v.  CoUier,  3  O.  8.  369. 

Sute. — *' JoiMTiTRE,"  as  used  in  rection  4189,  ia  n  conveyanct)  that  must  take 
ftferi,  io  poasession  or  pruflt,  immediately  frum  the  death  of  the  husband.  It 
mu«t  b«  for  the  wife's  life,  or  for  some  greater  estate  It  mu^t  be  limited  to 
tiie  wife  herself,  and  not  to  any  other  pcr^on  in  trust  for  hor.  It  must 
l> '  made  in  satisfaction  for  the  wife's  whole  dower,  and  not  a  part  of  it 
t>t:iy.  The  estate  limited  to  the  wife  must  be  expressed  or  averred  to  l>o  in  »at- 
i!<iHClion  of  her  whole  dower.  It  must  be  made  before  marriace-  Attended 
with  all  these  circumstances,  it  i^i  binding  upon  the  widow,  and  is  a  complete 
bar  to  the  claim  of  dower,  or,  rather  it  prevents  its  ever  arising.     Bouv.  L.  D., 

•  JoiSTOBC" 

A  reasonable  ante-nuptial  agreement,  to  be  in  lieu  of  dower,  or  a  post-nuptial 
agreement,  at  the  widow's  election,  are  valid  equitable  Jointures. 

Effect  of  defective  conveyance  in  lieu  of  dower.  Sec.  4190.  When  a 
conveyance  intended  to  be  in  lieu  of  dower  fails,  through  any  defect, 
to  be  a  legal  bar  tliereto,  and  the  widuw,  availing  herself  of  such  de- 
fect, demands  her  dower,  the  estate  and  interest  conveyed  to  such 
widow,  with  intention  to  bar  her  dower,  sluUl  thereupon  cease  and  de> 
lermine. 

Effect  of  eviction  from  jointure.  Sec.  4191.  A  widow  lawfully  evicted 
from  her  jointure,  cf  and  purl  thereof,  without  fraud  up:)n  her  part,  shall 
!«  endowed  of  fo  much  «it  the  residue  of  her  husband's  lands,  tcniv 
iiicnts,  or  hereditaments  as  will  equal  that  from  which  she  was  evicted. 
(Section  4192,  adultery  of  wife  barn  dower,  eubataiux  before  dated.) 

JJowt-r  in  laiuU  given  up  by  covin  of  Uwsband.  Sec.  419'J.  If  the  hus- 
band, in  hid  life-time,  be  iin])leadcd  for  land.s  or  tenements,  and 
giveth  up  the  same  by  covin  or  fraud,  after  the  death  of  the  hus- 
band, the  wife  may  recover  her  dower  of  the  same ;  in  c:ise  the  husband 
ioseth  the  land  in  demand  by  default,  and  his  wife  after  his  death  de- 
mand hei  dower  therein,  she  shall  be  heard  ;  and  if  the  widow  can 
establish  the  right  of  the  husband  to  the  lauds  and  tenements,  the 
Khali  be  entitled  to,  and  recovei  hex  dower  therein. 

ASSIGNMENT  OP  DOWER  AND    PROCEEDINGS  TBEKEIM. 

Hon^heir,  etc.,  may  atsigndoioer.  Sec.  5707.  (^Sup.,  p.  356.)  When 
tiie  lands  of  a  deceased  person  are  not  incumbered  by  mortgage,  or  by 
judgment  obtained  against  such  decedent  iu  his  life-time,  the  heir,  or 
other  person  having  the  next  immediate  estutc  or  inheritance,  niny 
assign  to  the  widow  her  dowci  therein  by  writing,  under  hn  hand, 
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particularly  describing  the  same,  which,  if  approved  in  writing  on  the 
deed  of  assignment  by  the  probate  judge  of  the  county,  of  her  resi- 
dence, and  accepted  by  the  widow,  shall  be  a  good  assignment  in  law. 
(April  14,  1884  (81  v.  198.)  Previously  the  approval  of  such  probate, 
judge  was  unnecessary.) 

Petition  for  dower  by  widow.  Sec.  5708.  A  widow  may  file  her 
petition  for  dower  in  the  Court  of  Common  Pleas  or  Superior  Court, 
against  the  heir,  or  other  person  having  the  next  immediate  estate  of 
inheritance,  or  any  other  estate  or  interest  therein,  setting  forth  the 
right  thereto,  and  describing  the  tracts  of  land  of  which  she  claims  to 
be  endowed  ;  and  the  court,  on  the  hearing,  shall  render  such  judgment 
as  to  it  appears  just  and  consistent  with  the  rights  of  iall  the  parties 
interested  therein. 

Note — Since  the  revision  of  the  statutes  in  1878,  an  action  by  a  widow  for  the 
assignment  of  her  dower  is  a  civil  action,  and  an  appeal  to  the  Circuit  Court 
will  lie  fronn  the  final  judgment  of  the  Common  Pleas  Court  in  all  such  cases,. 
Corry  v.  Lamb,  43  O.  S.  390. 

Iiicunihrances  and  leases  may  be  presented  by  cross-petition.  Sec.  5709. 
When  the  rights  of  a  lessee  or  lien-holder  are  shown  to  the  court,  by 
cross-petition  filed  before  judgment,  such  rights  and  liens  shall  be 
regarded  by  the  court,  and  no  inequality  shall  be  allowed,  or  any  in- 
justice done,  to  any  such  lessee  or  lien-holder. 

Proceedings  when  lands  situated  in  different  counties.  Sec.  5710.  (Sup.  y 
p.  357.)  When  the  lands  lie  in  several  counties  the  petition  may  be  filed 
in  any  county  wherein  a  part  of  the  estate  is  situated,  and  the  court 
of  such  county  shall  have  complete  jurisdiction,  and  may  order  the 
whole  dower  of  such  widow  to  be  assigned  in  any  one  or  more  of  such 
counties,  and  out  of  any  one  or  more  of  such  tiacts  of  land,  and  if  the 
same  may  be  done  without  prejudice  to  the  rights  of  any  person  claiming 
title  to  or  holding  a  lien  on  such  land. 

Proceedings  in  case  of  death  of  widow  before  assignment.  Sec.  5711. 
When  the  plaintiff  dies  before  the  assignment  of  her  dower,  or  before 
entry  of  the  final  judgment,  the  action  may  be  revived  in  the  name 
of  her  executor  or  administrator  ;  the  court  shall  proceed  to  hear  and 
determine,  if  not  before  decided,  whether  the  plaintiff  would  have 
been  entitled  to  dower  in  such  ac  tion  if  she  had  lived ;  if  it  be  found 
that  she  would  have  been  so  entitled,  the  court  shall  adjudge  in  favor 
of  such  executor  or  administrator  a  sum  equal  to  one-third  of  the  rental 
value  of  the  real  estate  in  which  it  is  found  the  plaintiff  would  have 
been  entitled  to  dower,  from  the  time  of  filing  the  petition  until  her 
death,  after  deducting  one-third  of  the  necessary  expenses ;  and  thft 
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sum  so  adjudged  in  favor  of  such  executor  or  administrator  shall  be  a 
lien  upon  the  real  estate  in  which  such  plaintiff  would  have  been  enti- 
tled tu  dower,  and  iu  payment  may  be  enforced  by  sale  or  upon  exe- 
cution.    (See  tection  5145.) 

Note. — .\t  comin  <n  law,  Htxl  in  Ohio  prior  to  the  enftctment  of  the  above  pro> 
Tision,  if  the  widow  diod  lM>f>ir<«  the  Nctual  aMignroent  of  her  dower,  though  a 
suit  by  her  were  pending  for  such  assignment,  the  nfiion  abated,  and  no  right 
survived  to  anybodj.  The  ri'^ht  absolutely  ceased  with  the  death  of  the  widow, 
and  she  could  not  extend  or  prolong  it.     Miller  v.  Woodman,  14  <>.  520. 

Appointment  ofeommimionen  to  angign  dower  —  Duty  ofaheriff.  Sbc.  5712. 
When  dower  is  adjudged,  the  cmirt  shall  appoint  three  judicious,  du»- 
interested  men  of  the  county  in  which  the  action  is  pending,  who  are 
not  of  kin  to  either  of  the  parties  interested,  to  be  commissioners,  and 
issue  its  order  to  the  sheriff  of  that  county,  commanding  him  that,  by 
the  oaths  of  the  commissioners,  which  may  be  administered  by  him, 
he  cause  to  be  set  off  and  assigned  such  dower  to  the  plaintiff,  in  the 
manner  set  forth  in  the  judgment. 

(a)  As  against  a  purchaser  the  widow  is  to  be  endowed  according  to 
the  value  of  the  ground  at  tlie  time  of  the  assignment,  excluding  in- 
crease of  value  from  improvements  made  after  the  hu:«bund  conveyetl 
the  lands,  but  including  increased  value  from  other  extrinsic  and  gen- 
eral causes.  Durueth  v.  Bank,  6  O.  76  ;  Allen  v.  McCoy,  S  O.  418. 
fint  as  against  the  heir,  she  is  to  be  endowed  acconling  to  the  value 
at  the  time  of  assignment.     Ijarrowe  v.  Beam,  10  O.  498. 

Proeeedings  upon  reium  of  amgnment  (f  dower.  8bc.  5713.  The 
commissioners  and  sheriff  shall  in  all  things  obey  the  order,  and  re- 
turn their  proceedings  thereon  to  the  court  at  such  time  as  the  court  ap 
points ;  if  the  court  approve  the  as>ignment,  it  shall  be  entered  on  the 
records  thereof,  and  shall  be  thenceforth  valid  and  effective  in  law ; 
and  execution  shall  thereupon  be  issued,  directing  the  sheriff  of  the 
county  to  put  the  widow  in  full  poesesaion  of  the  dower  assigned  to  her. 

How  dnwr  auigned  when  edate  indiiugible.  Sec.  5714.  When  an  et> 
tate  of  which  a  woman  is  dowable  is  entire,  and  no  division  thereof 
can  be  made  by  metes  and  bounds,  dower  shall  be  assigned  as  of  a 
third  part  of  the  rents,  issue*,  and  profits  thereof,  to  be  compute<l  and 
a8ceitaine<l  by  tlie  commmionerB. 

(a)  In  assigning  dower  under  this  section,  deductions  should  be 
made  from  the  gross  rents  of  the  estate  for  rea.<k>nable  re|>airs  and  taxes, 
but  no  deduction  should  be  made  on  account  of  water  rents  ur  insuf" 
ance.     HUlgaHner  v.  OebhaH  25  O.  8.  557. 
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Dower  of  the  widow  during  the  pendency  of  the  suit.  Sec.  5715.  The 
commissioners  shall,  after  they  have  set  off  and  assigned  dower,  make 
a  just  and  true  appraisement  of  the  yearly  value,  after  deducting  neces- 
sary expenses,  of  the  real  estate  in  which  the  widow  is  entitled  to  dower, 
estimating  such  value  from  the  day  cf  filing  the  petition  to  the  day  of 
assignment  of  dower,  and  make  return  of  such  appraisement  and  as- 
signment, and  the  court  shall  adjudge  the  payment  of  one-third  of  the 
whole  sum  so  returned,  to  the  widow,  out  of  the  real  estate  not  covered 
by  her  dower,  upon  which  judgment  execution  may  issue  ;  but  nothing 
herein  contained  shall  be  so  construed  as  to  require  execution  to  be 
issued  against  such  of  the  defendants  in  dower  as  are  minors  ;  but  in 
all  such  cases  the  dower  shall  operate  as  a  lien  upon  the  real  estate,  for 
their  proportion  of  the  judgment,  until  the  same  is  fully  paid. 

(See  section  5145  as  to  action  for  dower  not  abating  by  the  death  of  petir 
tinner. ) 

Certain  improvements   to  be  excluded  in  estimating  yearly  value.     Sec. 

5716.  The  commissioners,  in  making  the  appraisement  of  the  yearly 
value  of  the  real  estate  provided  for  in  the  last  section,  shall  exclude 
all  permanent  or  valuable  improvements  made  thereon  after  the  hus- 
band of  such  widow  ceased  to  be  the  owner  thereof.     - 

Minor  heir  not  to  be  prejudiced  by  collusive  assignment  of  dower.     Sec 

5717.  If,  during  the  minority  of  an  heir,  dower  be  assigned  to  a  widow 
not  entitled  thereto,  or  if  she  recover  the  same  by  the  default,  fraud, 
or  collusion  of  the  guardian,  such  heir  may,  on  coming  of  age,  have 
action  against  such  widow  to  recover  the  lands  Avrongfully  awarded. 

Who  to  pay  the  costs.  Sec.  5718.  If  resistance  be  made  to  the  peti- 
tion of  a  widow  claiming  dower,  and  the  court  find  that  she  is  entitled 
to  dower  as  claimed  in  the  petition,  the  defendant  so  resisting  shall  be 
required  to  pay  all  costs  of  suit ;  but  if  no  resistance  be  made,  the 
widow  shall  pay  one-third  of  the  costs,  and  the  legal  owner  of  the  real 
estate  shall  pay  two-thirds  thereof. 

Sec.  5719.     (Sup.,  p.  857.)     (See  Partition  and  section  5720.) 

Guardian  of  insane  widow  viay  elect  for  her.  Sec.  5721.  (See  Parti- 
tion.) 

Petition  to  discharge  land  of  dower  of  insane  woman.  Sec.  5722.  A 
person  owning  real  estate  in  this  state,  incumbered  by  the  contingent 
or  vested  right  of  dower  of  an  insane  woman,  may  apply,  by  petition, 
to  the  Court  of  Common  Pleas  of  the  county  in  which  the  real  estate, 
or  any  part  thereof,  is  situate,  making  defendants  thereto  such  insane 
woman,  and  also  her  husband  and  guardian,  if  she  has  either  or  both, 
for  leave  to  sell  all  or  any  part  thereof,  discharged  and  unincumbered 
of  such  contingent  or  vested  right,  which  petition  shall  set  forth  the  in- 
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sanity  of  the  woman,  toother  with  a  description  of  the  land  proposed 
to  be  sold;  the  court  shull  tiiereupon  appoint  a  cotumittce  uf  six  com- 
{)etent  men,  of  whom  at  least  tliree  are  physicians,  who  shall,  under 
oath,  inquire  into  the  fact  of  the  insanity  of  such  woman,  and  siiall  hear 
testimony  to  be  produced  by  her  husband  or  guardian,  or,  if  there  ia 
no  such  guardian,  by  her  guardian  ad  lUem,  to  be  appointed  by  the 
court  in  the  action ;  and  the  committee  shall,  at  any  term  of  such 
court,  make  a  report  in  writing  of  the  result  of  their  investigation, 
signed  by  all  the  members  thereof.     (35  v.  105,  §  1 ;  60  v.  24,  §  1.) 

Note. — "  Vested  '*  dower  doe<  not  mean  dower  assigned,  but  vested  bj  the 
husbund's  death. 

Appraisement  if  widoio  be  ao  found  insane.  Sec.  5723.  If  the  commit- 
tee report  u*iammoH.s/?/  that  such  woman  is,  in  their  opinion,  j>er7naii0/t% 
insane,  the  court  shull  appoint  three  judicious  freeholders  to  appraise 
the  real  estate  mentioned  in  the  petition,  whether  the  same  is  in  one  or 
several  counties,  who  shall  report  in  writing  the  value  of  each  tract. 

Proceeditujs  on  report  of  such  value  to  court.  Sec.  5724.  Uj)»)n  the 
filing  of  such  report  the  court  may  direct  such  petitioner  to  convey,  by 
go«Ml  and  sufficient  deed  of  conveyance,  to  the  insane  woman,  to  be  by 
her  held  in  fee,  such  proportion  of  the  real  estate  set  forth  in  the  peti- 
tion as  shall  to  the  court  seem  just  and  proper,  or  the  court  may  assign 
to  such  insane  woman,  to  be  by  her  held  during  life,  after  the  death 
of  her  husband,  if  she  has  a  husband,  such  proportion  of  the  real  estate 
set  forth  in  the  p'ctition  as  shull  to  the  court  seem  just  and  proper,  for 
her  support,  or  the  court  may  order  the  petitioner  to  invest  an  amount, 
to  be  by  it  fixed,  in  the  stock  of  a  comfwiny,  or  stocks  created  by  the 
laws  of  this  state,  as  by  the  court  may  be  designated,  the  pmfits  and 
tlividends  arising  from  such  invci^tment  to  be  applied  to  the  support 
and  maintenance  of  the  insiine  woman  after  the  death  of  her  hus- 
band, if  she  has  a  husbtind  ;  and  the  |)etitioiier  may,  U|)on  his  compli- 
ance with  the  order  of  the  court,  sell  all  the  real  projicrty  he  is  p<»»- 
sessed  of,  de3cri1>ed  in  his  petition,  free  and  unincumbered  of  the 
contingent  or  vested  right  of  dower  of  such  insane  woman. 

How  dower  of  insane  wotn/in  may  he  barred.  Sec.  5725.  When  the 
husband  of  an  insane  woman  conveys  any  real  estate  in  this  state  owned 
by  hii|i,  in  which  such  insane  woman  has  a  contingent  or  vested  right  of 
dower,  by  virtue  of  such  ownership  of  her  husband,  or  otherwise,  and 
she  does  not  join  her  husband  in  such  C(»nveyance,  he  may  apply  by 
petition  to  the  Court  of  Common  Pleas  of  the  county  in  which  she  re- 
sides, or,  if  she  resides  out  of  the  state,  then  in  which  the  rciil  estate  it 
situate,  for  leave  to  have  any  part  or  all  of  such  real  estate  so  conveyed 
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released  and  disincumbered  of  her  dower  right  tlierein,  which  petition 
shall  set  forth  the  insanity  of  the  wife,  and  a  description  of  the  land 
proposed  to  be  affected  ;  to  which  petition  the  insane  wife,  her  guard- 
ian, if  she  has  one,  and  all  persons  in  interest,  shall  be  made  defend- 
ants, and  the  petition  shall  be  proceeded  in,  in  all  respects,  iu  the 
manner  prescribed  in  the  three  preceding  sections,  except  that  instead 
of  ordering  the  petitioner  to  sell  the  real  estate,  or  to  convey  or  assign 
to  such  insane  woman  any  part  thereof,  the  court  shall  direct  the  peti- 
tioner to  make  such  investment  as  in  said  sections  provided,  or  may 
require  the  petitioner  to  secure  the  amount  to  the  use  of  the  insane 
woman  by  the  mortgage  to  her  of  unincumbered  real  estate  of  at  least 
double  the  value  thereof;  and  upon  compliance  by  the  petitioner  with 
the  order  of  the  court,  the  court  shall  enter  a  judgment  releasing  and 
discharging  the  real  estate  from  the  incumbrance  of  sucli  contingent 
or  vested  right  of  dower,  and  shall  adjudge  the  holder  of  the  legal 
title,  or  other  party  liable,  to  pay  to  tlie  petitioner  any  sum  withheld 
or  retained  as  indemnity  against  such  dower  right. 

Assignment  of  Dower  by  the  Heir  or  Person  Having  the  I^ext 
Immediate  Estate  op  Inheritance. 

[Form  555.    §  5707;  Sup.,  p.  356.] 

Whereas,  ,  late  of  the  county  of  ,  and  State  of ,  died  in- 
testate, leaving  a  widow,  R.  S.,  entitled  to  dower  in  all  his  real  estate  sit- 
uate in  the  State- of  Ohio,  according  to  the  statute  in  such  case  made  and 
provided. 

And  whereas,  the  said died  seized  in  fee-simple  \^or,  the  said  • 

was,  during  the  coverture  of  himself  and  said  R.  S.,  seized  of  an  estate 
of  inheritance;  or,  at  his  decease,  held  the  fee-simple  in  reversion,  or  re- 
mainder, which  estate  in  reversion,  or  remainder,  has  terminated ;  or,  at 
the  time  of  his  decease,  had  right,  title,  and  interest,  which  he  held  by 
bond,  or  article,  or  lease,  or  other  specified  evidence  of  claim.     §  4188],  of  the 

following  described  real  estate,  situate  in  the  county  of ,  in  the  State 

of  Ohio,  and  described  as  follows,  to  wit:  [/7gre  describe  the  same.'] 

And  whereas,  the  said ,  deceased,  left  as  his  sole  and  only  heirs  [or, 

whereas,  the  persons  having  the  next  immediate  estate  of  inheritance  in 
said  premises  are] , ,  and {^here  name  them]. 

And  whereas,  all  said  lands  are  unincumbered  by  mortgage  or  other 
lien,  or  by  judgment  obtained  against  said  decedent  in  his  life-time,  and 
said  heirs  \_or,  said  persons  possessing  the  next  immediate  estate  of  inher- 
itance], desiring  to  assign  to  said  K.  S.  her  dower  in  said  real  estate,  do 
hereby  set  off  and  assign  to  her,  as  and  for  her  dower  estate  therein,  the 
following  describv-d  lands  and  premises,  to  wit:  \_Here  describe  the  portion 
or  /ort'Ons  set  off  as  dower  by  metef  end  bounds.] 

To   have  and  to   hold  said  premises,  all  and  singular,  with  the  appur 
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tonances,  unto  th<*  ^aid  R.  S.,  and  h<^r  aKsignsi,  as  and  for  her  dower  «» 
tate,  according  to  the  statute  in  such  case  made  and  provided,  during  her 
life. 

In  witness  whereof,  we,  the  undersigned.  ,  ,  and  ,  have 

hereunto  subscribed  our  names  [and  affixed  our  seals],  this  day  uf 

,  AD.    18— .  '.       [SKAU] 

.       [SEAU] 

l^AtUated  hy  two  untnetset  to  each  tignaturf."]  .     ^seau.] 

ACKXOWI.EPGMENT. 

I, ,  probate  judge  of county,  Ohio,  hereby  approve  of  the  a»- 

sipnment  by  the  within  deed  of  her  dower  to  said  R.  S. 
[Z)a/«.]  ,  Probate  Judge. 

I,  R.  S..  hereby  accept  the  within  deed  as  the  assignment  of  my  dower 

in  the  real  estate  of ,  deceased. 

lDate.'\  R.  S.     [seal. J 

Attest:  . 

Petition  of  Widow  fou  Dower. 


[Form  656.    g  5708.] 

Common  Pleas  Court  of County,  Ohio. 

R.  S.,  Plamtiff.  | 

No.  — .]  vs.  >  Petition  for  Dower. 

A.  B.,  C.  D..  and  E.  F.,  Defendants  1 

R.  S.,  the  above  named  plaintiff,  says  that  on  or  about  the day  of 

,  A.  D.  18 — ,  G.  U.,  her  late  husband,  late  of  the  county  of ,  in  the 

8tat(>  of ,  died  intestate  \^or,  leaving  a  will  under  which  she  has  duly 

refuse<l  to  take,  but  has  elected  to  be  endowed,  according  to  law],  she 
being  his  widow,  and  the  said  defendants,  A.  B.,  C.  D  ,  and  G.  F.,  his  only 
beint-at-law  [or,  the  sole  and  only  persons  having  the  next  immediate  es- 
tate of  inheritance  in  the  real  estate  and  premises  hereinafter  described]. 

That  said died  seized  of  an  estate  in  fee-simple  [^state  the  nature  of 

the  decedmt'a  title  and  the  facta  in  relation  thcrtto\  in  and  to  the  following 
described  lands  and  tenements,  situate,  etc.,  to  wit:  [/7(T<;  deseriOe  the 
tame.'] 

\_If  there  are  mortgage,  judgment,  or  other  lien-holders,  they  should  be  made  d^ 
fendants,  and  the  fart  that  they  claim  to  be  such  stated  in  the  petition ;  and  thty 
will  then  have  the  opportunity  and  be  required  to  set  up  their  respective  claims  and 
liens  by  cross-petition      §  .5700.]* 

And  that  the  plaintiff  is  entitled  tu  dower  in  all  said  premises,  and  de- 
(tiring  to  have  her  dower  therein  assigned  and  set  off  to  her  according  to 
law-,  she  hereby  makes  the  above  named  , ,  and ,  parties  de- 
fendant herein,  and  prays  that  dower  may  be  assigned  to  her  in  all  said 
premises  according  to  law,  and  for  all  proper  relief. 

.  Attorney  for  Plaintiff. 

[Verifieation,  precipe  for  summons,  etc.,  as  in  other  civil  aelion.t.'] 

Bote. — If  there  be  more  than  one  tract  of  land  and  all  are  not  owned  by  the 
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same  person  or  persons,  a  separate  action  for  dow  er  must  be  brought  for  all 
parcels  not  owned  by  the  same  owner  or  owners. 

Dower  Adjudged  and  Appointment  of  Commissioneeis  to  Assign 

THE  Same. 

[Form  557.    §  5712.] 

T^     -|     ■     ■  (Judgment  for  Dower  and  Appointment  of  Com- 

■^     ■    .  '-L     f    ]t,  \      mission ers  to  Assign  Same. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  each  and 
every  of  the  said  defendants  having  failed  to  demur  or  answer  to  the 
same,  and  being  in  default  the  same  is  taken  as  confessed  by-them;  and 
the  court  doth  find  that  the  plaintiff  is  entitled  to  dower  in  the  real  es- 
tate and  premises  described  in  the  petition,  and  as  therein  prayed  for  by 
her. 

And  it  is  hereby  ordered  that  ,  — -,  and  — - — ,  three  judicious, 

disinterested  men  of  said county  [</te  county  in  vjhich  the  action  is  pend- 
ing'], who  are  none  of  them  of  kin  to  any  of  the  parties  interested,  be  and 
they  are  hereby  appointed  by  the  court  conmissioners  to  assign  dower  to 
the  plaintiff  in  the  real  estate  and  premises  described  in  the  petition; 
and  that  an  order  issue  to  the  sheriff  of  said  county,  commanding  him 
that,  by  the  oaths  of  the  said  above  named  commissioners,  he  cause  to  be 
set  ofP  and  assigned  such  dower  to  the  plaintiff,  and  by  the  like  oaths  of 
said  commissioners,  after  they  have  set  off  and  assigned  such  dower,  he 
cause  to  be  made  a  just  and  true  appraisement  of  the  yearly  value,  after 
deducting  necessary  expenses,  of  the  real  estate  described  in  the  petition 
and  in  which  the  plaintiff*  is  entitled  to  dower,  estimating  such  value 

from  the  date  of  the  filing  of  the  petition  herein,  to  wit,  from  the 

day  of ,  A.  n.  18 — ,  to  the  day  of  assigning  such  dower,  and  make  return 

of  such  appraisement  and  assignment;  but  the  said  commissioners,  in 
making  such  appraisement  of  such  yearly  value,  shall  exclude  all  perma- 
nent or  valuable  improvements  made  on  said  real  estate  after  the  plaint- 
iff's said  husband  died,  or  ceased  to  be  the  owner  thereof;  and  it  is 
further  ordered  by  the  court  that  the  said  commissioners  and  sheriff  in 
all  things  obey  this  order,  and  return  their  proceedings  thereon  to  the 
court  without  delay  [or,  on  a  certain  day  or  terra  to  be  fixed  by  the  court 
in  the  order.] 

Order  or  Writ  to  Sheriff  and  Commissioners  to  Assign 

Dower. 

[Form  558.    g  5712.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Greeting. 

Whereas,  in  the  cause  number ,  pending  in  the  Court  of  Common 

Pleas  of  said county,  wherein  R.  S.  is  plaintiff  and  A.  B.,  C.  D.,  and 

E.  F.  are  defendants,  such  proceedings  have  been  had  that  at  the 
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t«rm  thereof,  a  .d  18 — ,  the  said  R.  S.  has  been  adjudged  hor  dowor  in  the 
lands  und  tenemenu  described  as  follows,  tu  wit:  [^llere  dctcrib*  the 
premises.] 

And  whereas,  said  court,  in  and  by  said  judgment  and  order,  did  name 

and  appoint . ,  and  ,  three  judicious,  diitinterested  men  of 

baid county,  who  are  not  of  kin  to  either  of  the  parties  interested,  to 

be  commissioners  to  assign  the  dower  of  said  K.  S.  in  said  premises  and 
make  the  appraisement  hereinafter  mentioned. 

Now.  therefore,  you.  us  such  said  sheriff,  are  hereby  commanded  that, 
by  tiie  oaths  of  said  commissioners,  you  cause  to  be  set  off  and  assigned 
to  said  plaintiff,  R.  S.,  her  dower  in  the  premises  above  described  and 
that  after  said  commissioners  have  set  off  and  assigned  such  dower,  jou 
cause,  by  their  like  oaths,  a  just  and  true  appraisement  of  the  yearly 
value,  after  deducting  necessary  expenses,  to  be  made,  of  the  said  real 

estate  above  described,  from  the  day  of ,  a.  i>.  18 — ,  until  the 

day  of  assigning  such  dower,  excluding  from  such  appraisement  all  per* 
manent  or  valuable  improvemenu  made  upon  said  premises  after  the  de- 
ceased husband  of  said  R.  S.  ceased  to  be  the  owner  thereof. 

And  of  this  writ  and  your,  and  the  proceedings  of  said  commissioners 
under  the  same,  make  due  return  to  our  said  court  [without  delay ;  or,  on 
the  first  day  of  the term  thereof,  a.  i».  18 — ]. 

Witness  my  hand  and  the  seal  of  our  said  Court  of  Common  Pleas,  this 
day of  ,  A.  i>.  18 — . 

[seal  of  comiT.]  .  Clerk, 

Oath  of  Commissioners. 

• 

[Form  659.    §5712.] 
We,  the  undersigned  commissioners,  appointed  to  set  off  and  anign 
dower  to  R.  S.  in  the  premises  mentioned  in  the  order  held  by  the  sheriff 

of  county,  do  each  solemnly  swear  that  we  will   well  and  truly, 

upon  actual  view  of  the  premises,  set  off  and  assign  to  R.  S.  her 
dower  in  the  lands  and  tenements  in  said  order  described,  and  after  do- 
ing so  that  we  will  well  and  truly  apprais**  the  yearly  cash  value  of  said 

premises  from  the day  of ,  a.  u.  18—,  to  the  day  of  assigning  such 

dower;  excluding  from  such  valuation  all  permanent  or  valuable  im- 
provements made  therein  after  the  duy  of ,  a.  d.  18 —  [M«f  time 

the  deceased  husband  ceased  to  own  the  land],  and  make  return  of  such  ap- 
praisement and  assignment  of  dower;  and  in  all  things  perform  and 
discharge  our  duty  under  said  writ  commanding  the  assignment  of  such 

dower.  .  ) 

— ,  V  Commiiaioners. 

Sworn  to  and  subscribed  before  me,  this day  of ,  a.  d.  18 — 

^  Sheriff  of County. 
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Report,  etc.,  of  Commissioners. 

'  [Form  560.    §  5713.] 

We,  the  undersigned  commissioners,  named  in  the  writ  hereto  annexed, 
after  being  duly  sworn,  and  after  viewing  and  examining  the  premises 
in  said  writ  and  order  described,  do  assign  to  the  said  R.  S.,  for  her  dower 
estate,  so  much  of  said  premises  as  are  contained  within  the  following 
boundaries,  to  wit:  [^Describe  the  dower  by  metes  and  bounds.^ 

*  And  now,  after  setting  oflF  and  assigning  said  dower  as  aforesaid,  we 
do,  upon  like  actual  view  and  examination  of  said  premises  in  said  writ 
described,  appraise  the  yearly  value  of  said  premises,  exclusive  of  all  per- 
manent or  valuable  improvements  made  thereon  after  the  husband  of  said 

R.  S.  ceased  to  be  the  owner  thereof,  from  the day  of ,  a.  d.  18 — • 

the  day  of  the  filing  of  the  petition  for  dower  herein,  until  this  date,  at 
dollars  per  annum,  amounting  in  all  to  the  sum  of dollars. 

Given  under  our  hands,  this day  of ,  a.  d.  18 — . 

\_Signed  by  all  the  commissioners,^ 

I  have  executed  this  order  and  writ  by  the  oaths  of  the  within  named 
, ,  and ,  whose  report  is  hereto  annexed  and  returned. 

[Daie.]  ,  Sheriff  of County. 

Confirmation  of  Report  and  Assignment  of  Dower. 

[Form  561.    §5713,5715,5718.] 

R  S  ) 

.»T     -1  ■  [  Confirmation  of  Commissioners'   Report  Assigning 

°ARetals.         |      ^ov^^^.elc. 

On  motion  to  the  court  by  Mr. ,  counsel  for  the  plaintiff,  and  upon 

producing  the  proceedings  of  the  sheriff,  and  also  the  report  and  proceed- 
ings of  thedommissioners  hereinbefore  appointed,  and  the  same  being  ex- 
amined by  the  court,  it  is  ordered  by  the  court  that  said  proceedings  and  re- 
port be  and  the  same  are  hereby  approved  and  confirmed,  and  said  assign- 
ment of  dower  is  ordered  to  be  entered  on  the  records  thereof,  and  the  same 
shall  henceforth  be  valid  and  effective  in  law  as  the  assignment  to  R.  S.  of 
herdower  insaid  premises  in  the  record  herein  described;  *  and  execution 
is  also  awarded  directing  the  sheriff  of  this  county  to  put  the  said  plaint- 
iff, R,  S.,  in  full  possession  of  the  said  dower  so  assigned  to  her.*    And 

the  court  doth  further  adjudge  that  one-third  of  the  said  whole  sum  of 

dollars,  to  wit,  the  sum  of dollars,  the  appraised  yearly  value  of  said 

premises,  in  pursuance  of  the  order  as  returned  herein,  be  paid  to  said 
plaintiff,  R.  S.,  out  of  said  real  estate  not  covered  by  her  dower,  for  which 
execution  may  issue  against  such  of  said  defendants  as  are  not  minors, 
and  this  judgment  shall  operate  as  a  lien  upon  their  said  real  estate,  for 
their  proportion  of  this  judgment,  until  the  same  is  fully  satisfied. 
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Ordered  that  the  plaintiff  pay  ^ne-third  of  the  costs  of  this  action, 
taxod  at dollairs. 

And  that  tho  said  defendants,  the  legal  owners  of  said  real  estate,  in 
proiK>rtion  to  their  respective  legal  estates  therein,  pay  the  two-thirds  of 
th«>  costs  of  this  action,  taxed  at  dollars. 

Note. — In  valuinj;  the  yearly  rents,  deductions  should  be  made  by  the  eom- 
missloners  from  the  grogs  rental  vahie  of  the  estato  for  reasonable  repairs  and 
taxes,  but  not  on  account  of  water-rents  or  insurance.  HiUgariner  v.  Qebhart, 
25  O.  a  667, 

If  the  estate  is  entire,  and  no  division  thereof  can  be  made  by  metes  and 
bounds,  in  lieu  uf  that  part  of  Form  560,  which  precedes  the  *,  insert: 

"We  the  undersigned,  commissioners,  named  in  the  writ  and  order  hereto  an- 
nexed, after  being  duly  sworn,  and  after  viewing  and  examining  the  premises 
therein  described,  find  that  no  division  thereof  can  be  made  by  metes  and 
bounds,  and  we  do,  therefore,  assign  to  the  plainliff,  R.  S.,  as  and  for  her  dower 
in  said  premises,  the  one-third  part  of  the  rents,  issues,  und  profits  of  said  prem- 
ises, which  we  compute,  ascertain,  fix,  and  appraise  at  dollars  per  year." 

i  :.714      Then  follow  Form  5G0,  from  the  •. 

Phti  confirmation  may  follow  Form  501  to  the  *  ;  and,  instead  of  what  fs  con- 
luined between  the  *  and  *,  may  be  inserted:  "Which  sum  shall  be  paid  by  the 
legal  owners  of  said  premises  to  said  R.  8.,  or  her  assigns,  during  her  tife (annu- 
ally),  the  time  beginning  on  the day  of ,  18 —  [the  date,  of  oMsigniHg  thu 

dower^,  in  proportion  to  their  respective  estates  therein ;  and  said  dower  is  mado 
a  charge  upon  all  said  real  estate,  in  whoso  hands  soever  the  same  may  come." 
Then  follow  Form  561  from  the  last  *. 

When  the  petitioner  for  dower  dies  pending  her  action,  tho>  action  may  bu 
forthwith  revived  in  the  name  of  her  executor  or  administrator  (sections  5711 
and  5158);  and  if  the  court  finds  that  she  wiu  entitled  to  dower,  the  court  will 
adjudge  to  such  executor  or  administrator,  and  the  commiitsioners  will  be  or- 
dered to  appraise,  and  will  estimate  the  yearly  value,  from  the  date  of  filing  the 
petition  to  her  death,  of  a  sum  equal  to  one-third  of  the  rentid  value  of  the  real 
estate  chargeable  with  such  dower,  after  deducting  one-third  of  the  neceuary  ex- 
penses.   ^5711,  u715. 

The /orm  ot  thu  i-ommissioners'  report  can  be  drawn  from  Form  600,  afUr 
the  *  and  thu  confirmation  of  the  same  from  Form  661  after  the  last  *. 


Petition  for  Dower  when,  in  Casb  op  Jointuuk  Executed  when 

DOWAQER  WAS  A  MiNOR  OR  AFTER  THE  MaRRIAGE,  ANDShE  ElECTB 

TO  BE  Endowed  Instead  ok  Accepting  Such  Jointubk. 

[Form  562.    2  4189] 

Common  Pleas  CJourt  of ''ounty,  Ohio. 

R.  S.,  PlaintifiT,  ) 

No. — .]  vt.  >  Petition  for  Dower. 

C.  D.  and  E.  F..  DefendanU.  ) 

R.  S.,  the  above  named  plaintiff)  says  that  sha  is  the  widow  of  T.  U..  lat« 
of  the  county  of ,  and  State  of  -^— ,  dece^ised  and  who  died  on  or 
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about  the day  of ,  a.  d.  18 — ,  intestate  [_or,  leaving  a  last  will  and 

testament,  a  copy  of  which,  which  has  been  duly  probated,  is  hereto  at- 
tached and  made  part  hereof,  marked  A];  that  prior  to  her  marriage  with 

said  T.  U.  [her  name  then  being ],  the  said  T.  U.  conveyed  to  her  as 

jointure,  in  lieu  of  her  dower,  by  deed  dated  on  the day  of ,  a.  d. 

18 — ,  a  copy  of  which  deed  is  hereto  attached  and  made  part  hereof,  marked 
A.  [or  B.,  according  to  whether  it  is  the  first  or  second  instrument'\  ;  that  at  the 
time  of  the  execution  of  said  conveyance  as  such  jointure,*  and  at  the 

time  of  the  plaintifiPs  marriage  with  said  T.  U.,  to  wit,  on  the day  of 

• ,  A.  D  18 — ,  she  was  a  minor  under  the  age  of  eighteen  years  [or,  after 

the  ^%  instead  of  what  follows,  "  the  plaintiff  and  said  T.  U.  were  married, 

their  marriage  having  taken  place  on  the  day  of ,  a.  d.  18 — ]; 

that  the  plaintiff  elects  to  waive  her  said  jointure,  and  demands  dower  in 
all  the  real  estate  of  her  said  deceased  husband  according  to  the  statute 
in  such  case  made  and  provided,  including  the  premises  so  conveyed  to 
her  as  jointure. 

That  the  lands  and  real  estate,  including  said  jointure  tract,  in  which, 
by  reason  of  being  such  widow  of  said  T.  U.,  deceased,  the  plaintiff  claims 
and  is  entitled  to  dower,  are  described  as  follow^s,  to  wit:  \_Here  describe  the 
tract  or  tracts  of  land,  stating  the  nature  of  the  title  and  estate.'^ 

And  the  plaintiff  further  says  that  the  said  above  named  defendants,  C. 
D.  and  E.  F.,  are  the  sole  heirs  at  law  [or,  devisees]  of  said  T.  U.,  de- 
ceased [or,  the  sole  and  only  persons  having  the  next  immediate  estate  of 
inheritance  in  all  said  above  described  real  estate].  [As  to  mortgage,  judg- 
ment or  other  lien-holders,  see  Form  556.      Conclude  as  in  Form  556,  after  the  *.] 

Aote. — By  section  3136,  the  majority  and,  consequently,  contracting  age  of 
females  is  fixed  at  eighteen,  and  of  males  at  twenty-one  years.  Prior  to  the  pas- 
sage of  the  act  of  February  17,  1834  (32  v.  10),  a  female  as  well  as  a  male  per- 
son was  under  the  disability  of  an  infant,  and  could  claim  the  legal  protection 
of  infancy  until  twenty-one  years  of  age — which  arrives  the  day  previous  to 
such  birthday.     McCLintick  v.  Chamberlain,  W.  547. 

In  many  states,  a  female  is  an  infant  until  arriving  at  the  age  of  twenty-one 
years.  But,  as  contracts  affecting  lands  in  Ohio  are  governed  by  the  laws  of 
Ohio,  a  contract  made  any-where  by  an  unmarried  woman,  over  the  age  of 
eighteen  and  under  twenty-one  years,  concerning  real  estate  situate  in  Ohio, 
would  be  binding  upon  her,  she  being  considered  as  of  full  age  in  such  case. 

If  a  cqnveyance  intended  to  be  in  lieu  of  dower  fails  through  any  defect, 
and  the  widow  availing  herself  thereof  demands  dower,  such  conveyance  will 
thereupon  cease  and  determine.    ^  4190. 


DOWER.  877 

PmrioN  roR  Dower  whev  Widow  has  been  Evicted  prom  thb 
Whole  ok  Part  of  Her  Jointurk  without  Fraud  oh  Ubs 
Part 

[Form  663     2  4191] 
Common  Pleas  Court  of County  Ohio. 

It.  S  .  PlaintiflF.    | 
No. — .1  vs.  y  Petition  for  Dower. 

A.  B  .  Defendant.  ) 

The  said  plaintiff,  R  S..  says  that  she  is  the  widow  of  T.  U..  late  of 

county,  and  State  of .  deceased,  who  died  on  or  about  the 

day  of A.  D.  18 —  intestate  [or,  testate,  a  copy  of  whose  will  duly  pro* 

bated  is  hereto  attached  marked  A,  and  made  part  hereof];  that  [prior] 

to  her  marriage  with  said  T.  U.,  her  name  then  being ,  to  wit,  on  the 

day  of A.  D.  18 — .  the  said  T.  U.  conveyed  to  her  as  jointure,  to 

be  in  lieu  of  her  dower,  by  deed  of  that  date — a  copy  of  which  is  hereto 
attached,  marked ,  and  made  part  of  this  petition — the  following  de- 
scribed real  estate,  to  wit:   [Hare  describe  (he  same  as  in  (he  deed  of  jointure.^ 

And  the  plaintiff  further  says  that  on  or  about  the day  of ,  a. 

D   18— f  in  the  action  of against ,  in  the  Court  of ,  it  being 

ciiii-e  No.  .  in  said  court,  she  was  lawfully,  without  fraud  on  her  part, 

evicted  from  the  premi.se«  above  described,  the  same  being  her  jointbre 
[or,  the  following  described  portion  of  the  premises  above  described,  the 
same  being  part  of  her  jointure:  describing  (he  same\  And  she  has  ever 
since  remained  so  evicted,  and  has  lost  naid  premises. 

And  the  plaintiff  says  further  that  the  said  T.  U.  died  seiied  of  the 
following  described  real  estate,  to  wit :  [Here  describe  all  (he  real  ejttaU  which 
is  subject  to  dower,  giving  the  na(ure  of  (he  tide  and  estate,  etc.] 

And  the  plaintiff  further  says  that  the  said  defendant,  A.  B.,  is  the 
owner  of  the  next  immediate  estate  of  inheritance  in  said  real  estate. 

Wherefore  the  plaintiff  asks  to  be  endowed,  according  to  the  statute  in 
such  case  made  and  provided,  in  so  much  of  the  said  lands  of  h(>r  said 
deceased  husband  as  will  equal  in  value  that  from  which  she  has  been 
evicted,  as  aforesaid,  and  for  all  relief  to  which  upon  the  facts  she  maj 
be  entitled  Attorney  for  Plaintiff. 

[  Veri^cation.l 

Note. — An  anUvnuptial  or  post-nuptial  agreement,  executed  in  writing  and 
•igned  by  the  party  to  bo  charged,  though  not  a  valid  Jointure,  may  bo  an 
equitable  jointure,  but  if  post-nuptial  the  widow  has  the  right  to  elect  whether 
•be  will  accept  the  same  or  relinquish  it  and  bo  endowed.  An  ante-nuptia) 
agreement,  to  bind  the  widow  in  equity,  must  be  a  reasonable  and  Ju«t  provicion 
in  the  place  of  dower ;  but  whon  dower  is  claimed  instead  of  the  provisions  of 
such  ante-nuptial  agreement  or  settlement,  the  latter  mu«t  be  surrendered 

Whcro  during  the  marriage  the  wife  has  received  the  pnH.*eeds  or  income  of 
such  settlement  as  hei  separata  estate,  and  elects  to  be  endowed  because  of  the 
unreasonableness  of  such  ant«>-nuptial  pruvision,  it  would  seem  to  be  but  equita- 
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ble  that  what  she  has  so  received  should  be  taken  into  the  account  in  the  hi*- 
signnient  of  her  dower. 

Petition  to  Set  Aside   Ante-nuptial  Agreement  and  fob 

Dower. 

fForm  564.] 

Common  Pleas  Court  of County,  Ohio. 

R.  8.,  Plaintiff,  ] 

No.  — .]  vs.  I  p  ,.,. 

A.  B.,  and  C.  D.,  Administrator  of  ^  Petition. 
T.  U.,  Deceased,  Defendants.        J 

R.  S.,  the  above  named'plaintifF,  says  that  on  the day  of ,  a.  d. 

18 — ,  she  intermarried  with  T.  U.,  late  of  the  county  of ,  and  State 

of ,  deceased,  who  died  on  the day  of ,  a.  d.  18 — . 

That  prior  to  the  said  marriage  ^  the  plaintiff,  whose  name  was  then 
,  and  the  said  T.  U.,  to  wit,  on  the day  of ,  a.  d.  18 — ,  a  cer- 
tain paper  writing  purporting  to  bean  ante-nuptial  agreement  between 

the  said  T.  U.  and  the  plaintiff,  dated  on  the day  of ,  a.  d.  1 8 — , 

was  executed  between  them,  a  copy  of  which  is  hereto  attached,  marked 
A,  and  made  part  hereof. 

That  while  the  plaintiff  signed  the  same,  it  was  prepared  at  the  in- 
stance, and  executed  by  her  by  the  sole  procurement  of  said  T.  U.,  in 
whom  she  reposed  all  confidence,  and  by  whose  wishes  and  judgment  in 
the  matter  she  was  entirely  guided  and  influenced,  she  being  ignorant  of 
the  true  amount  of  his  property  and  wealth. 

That  the  plaintiff  was  then  worth  about  the  sum  of  dollars,  con- 
sisting of  the  following  described  property,  to  wit:  \^Here  describe  the  same 
generally,  and  the  value  of  each  kind.'] 

That  the  property  and  estate  of  the  said  T.  U.  then  consisted  of  the 
following,  to  wit:  [^Ilere  describe  the  same,  as  above."]     Which  said  property 

and  fstate  were  of  great  value,  to  wit,  about  the   sum  of dollars. 

[And  after  said  marriage  of  the  said  T.  U.  and  the  plaintiff,  by  their  joint 
labors  and  exertions,  the  following  property  was  acquired  by  them,  the 
said  T.  U.  taking  the  title  to  the  real  estate  in  his  own  name  and  the 
personalty  as  his  own,  to  wit:  {Here  describe  it,  as  above.)  Which  was  and 
is  of  great  value,  to  wit,  about  the  sum  of dollars.] 

And  the  plaintiff  further  avers  that  the  provisions  made  for  her  in  and 
by  said  ante-nuptial  agreement  and  settlement,  in  view  of  the  property 
and  circumstances  of  the  parties,  was  grossly  inadequate,  being  much 
less  than  the  value  of  the  contingent  right  of  dower  of  the  plaintiff  in 
the  real  estate  of  the  said  T.  U.,  and  her  rights  as  widow  in  his  personal 
property  and  estate,  the  same  being  unreasonable,  unfair,  and  unjust  to 
her. 

That  at  his  decease  the  said  T.  U.  left  an  estate  in  personalty  of  the 
value,  after  the  payment  of  his  debts  and  the  charges  and  expenses  of 
administering  the  same,  of  about dollars,  and  the  following  described 
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real  estate,  to  wit:  {^ITere  describe  it  tpeei/ieally.']  Each  of  which  tracts, 
lots,  anil  parcels  are  of  the  following  values,  to  wit:  [//it«!  tta-'e  the  tame,] 

That  the  plaintiff,  desiring  to  be  endowed  in  the  real  estate  of  her  said 
deceased  husbnnd,  and  to  receive  her  portion  as  widow  of  his  personal 
«iitut«>,  according  to  law,  hereby  relinquishes  and  surrenders  in  such  man* 
ner  us  the  court  may  direct  and  order  all  and  singular  the  provisions 
made  for  her  in  the  property  and  estate  of  said  T.  U.,  in  and  by  said 
ante-nuMtial  aiireement  and  settlement. 

And  thai  the  said  defend mt.  A.  R.,  is  the  sole  hoir-ut-law  of  the  said 
T  U.,  deceased,  and  owns  the  immediate  estate  of  inheritance  in  nil  the 
aaicl  real  estate  above  described  of  which  the  said  T.  U.  died  .*eize<I ;  and 
said  defendant,  C.  D.,  is  the  duly  qualiKed  and  acting  administrator  of 
«aid  T.  U.,  deceased. 

Wherefore  the  plaintiff  prays  to  have  said  purported  ante-nuptial  agree- 
ment nnd  settlement  set  aside  and  held  for  naught  ns  against  her,  or  aa 
affecting  in  any  way  her  rights;  that  sue  bo  declared  and  adjudged  en- 
titled to  her  rights  at  law,  as  widow,  in  the  personal  property  and  estate 
of  the  said  T.  U.,  deceased,  and  that  she  bo  endowed,  according  to  the 
statute  in  such  case  made  and  provided,  in  said  real  estate  of  which  the 
said  T.  U.  died  seized  as  aforesaid,  and  for  all  relief  to  which  upon  the 
facts  of  the  case  she  may  be  entitled.  ,  Attorney  for  Plaintiff 

[  Veri^eation.'] 

Notr. — Where  the  asjreement  or  settlemenl  in  lieu  of  dower  is  made  after  the 
marriai^Q — a  post-nuptial  agreement — the  widow  has  the  right  to  elect  whether 
•bo  will  accept  the  siimo  or  Lo  endowed;  alio  can  nut  liavo  butli.  Whore  there 
is  an  ante-nuptial  settlement,  and  after  marr)a<;e  the  property  settli>d  on  the 
wife  is  dotroycd,  and  by  a  po.^t-nuptiid  agreement  K'twccn  tho  husbnnd  and 
wife,  other  property,  fully  equal  in  vuliio  and  every  way  as  advantageous  to 
her,  is  settled  on  the  wife  by  the  husband,  and  the  anto-nuptinl  a'^reemcnt  wh 
a  good  equitable  jointure,  it  feems  that  such  pojil-nuptial  agreement  will  bo  sos- 
tair.ed  and  the  widow  barred  of  dower  and  her  rii;hts  ti*  widow,  »ho  having  no 
ri^ht  of  election  in  such  ease,  but  can  only  insist  upon  a  pruvision  equal  in  valoe, 
in  every  re<>po<'t,  to  that  of  the  ante-nuptial  settlement.  This  was  hold  in  a  case 
{Roas  V.  WiUon  et  al.)  in  the  Court  of  Common  Pleas  of  Ro>s  County,  in  which 
Thoman  Kwing,  Henry  8li«nbery,  and  Nouh  II.  Swnyne  were  counsel  for  the 
widow,  the  phiintifT.  and  Allen  G.  Thurman,  llocking  II.  Hunter,  and  Judge 
John  L  Green,  for  the  defendants. 

In  this  case  the  parties  married  at  an  advanced  age  in  life,  and  bad  no  child. 
The  husband  was  posses.«ed  of  the  bulk  of  the  property,  the  wife  retaining  sole 
control  of  hers,  or  its  full  equivalent.  The  buildings,  upon  a  valuable  portion 
of  the  husband's  estate  settled  upon  her,  burned  after  the  marriage,  when  the 
ground  was  sold,  and  the  bu.sband  sub'ttiluted,  by  agreement  between  them,  the 
full  value  of  such  burned  and  sold  estate.  By  the  statute  in  force  at  the  tirao 
of  his  death,  though  not  at  the  time  of  the  marriage,  the  widow  was  the  heir- 
at-law  of  the  deceased  husband,  and  as  such  inherited  all  bis  property  in  the 
absence  of  jointuro  or  valid  ante-nuptial  agreement 

The  ante-nuptial  agreement  in  this  case  was  prepared  by  Judge  Tbarman. 
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and  approved  by  eminent  Scotch  counsel,  after  the  decision  in  Stilley  v.  Foloer, 
14  O.  610,  but  before  the  cases  of  Murphy  v.  Murphy,  12  O.  S.  407,  and  Mintier 
V.  Mintier,  28  O.  S.  307.  The  case  was  appealed  bj'  the  phiintiffto  the  District 
Court,  where  it  was  settled,  the  defendants  paying  the  widow  $21,000,  more 
than  what  she  received  under  such  settlements. 

Petition  for  Dower  in  Lands  Recovered  from  the  Husband 

during  the  coverture,  which  was  suffered  by  him  by  his 

Fraud  or  Covin. 

[Form  565.    §  4193. 

Common  Pleas  Court  of County,  Ohio. 

R.  S.,  PlaintiflF,      ] 
No. — .]  vs.  >  Petition. 

A.  B.,  Defendant.    ) 

R.  S.,  the  plaintiff,  says  that  she  is  the  widow  of  T.  U.,  late  of  the  county 

.of ,  and  State  of ,  deceased,  who  died  intestate  on  or  about  the 

day  of ,  A.  D.  18 — . 

That  the  plaintiff,  whose  name  then  was ,  and  said  T.  U.  intermar- 
ried on  or  about  the  day  of ,  a.  d.   18 — ,  and  lived  together  as 

husband  and  wife  until  his  death. 

That  during  said  marriage  the  said  T.  U.  was  seized  in  fee-simple  of  the 

following  described  lands  and  tenements  situate  in  said  county  of , 

to  wit:  [//ere  describe  the  premises^] 

And  the  plaintifiF  further  says  that  on  or  about  the  day  of ,  a.  d. 

18 — ,  in  the  said  Court  of  Common  Pleas  of  said  county,  the  said  defend- 
ant, A.  B.,  brought  a  civil  action,  the  same  being  No. ,  against  the  said 

T.  U.,  to  recover  the  possession  of  the  said  above  described  real  estate,  in 

which  action  such  proceedings  were  had,  that  at  the  term  of  said 

court,  A.  D.  18 — ,  the  said  A.  T>.  recovered  a  judgment  against  said  T.  U. 
for  the  possession  of  said  real  estate,  all  of  which  will  more  fully  and  at 
large  appear,  reference  being  had  to  the  complete  record  of  said  cause, 
which  is  hereby  made,  and  a  duly  certified  copy  of  which  is  filed  herewith, 
marked  "A." 

That  the  defendant,  A.  B.,  and  the  said  T.  U.,  did  combine  and  conspire 
together  to  cheat  and  defraud  the  plaintiff  of  her  right  of  dower  in  said 
premises,  and  to  carry  out  such  fraudulent  conspiracy,  and  in  pursuance 
and  furtherance  thereof,  the  said  A.  B.  instituted  said  action  and  thereby 
impleaded  the  said  T.  U.  for  said  lands  and  tenements,  and  recovered  said 
judgment. 

And  that  by  said  fraud  and  covin  on  his  part,  to  deprive  the  plaintiff  of 
her  right  of  dower  in  the  same,  the  said  T.  U.  gave  up  to  said  A.  B.  the 
possession  and  title  of  said  lands  and  tenements,  when  the  said  T.  U.  was 
the  owner  of  the  title  to,  and  had  the  right  of  possession  of,  said  premises 
in  his  own  right  as  against  the  said  A.  B.  and  the  world. 

Wherefore  the  plaintiff  asks  to  be  heard  according  to  the  statute  in 
such  case  made  and  provided;  and  that  dower,  in  pursuance  of  law,  may 
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be  set  oS*  and  assigned  to  her  in  said  lands  and  tenements ;  for  ooets,  and 
for  all  relieT  to  which,  upon  the  facts,  she  may  be  entitled. 

[  Verifieatian.'}  ,  Attorney  for  Plaintiff 

Noie.— In  StUleyv.  Folger,  14  O.  CIO;  Murphy  f.  Murphy,  12  O.  S.  407; 
Mintur  v.  ilintier,  28  O.  (>.  307,  lliu  petitions  wero  simply  for  the  assignment 
of  dower  and  the  ante-nuplinl  agreements  wero  »et  up  by  the  defendants  bv 
answer.  This  in,  perhaps,  the  better  practice,  the  plaintiff  replying  to  the  answer, 
as  the  burden  of  proof  will  thus  bu  cast  upon  the  defendant  to  the  petition  fur 
dower. 

The  defense  of  her  adultery  to  the  widow's  action  for  dower  should  follow  the 
language  of  the  statute,  section  4192,  and  ftatt!  that  during  the  marriage,  giving 
the  time  as  nearly  as  may  be,  the  wife  willingly  left  her  hu.«bund.  and  dwelt  in 
adultery  with  her  pammour,  naming  him.  The  burden  of  proving  this  will  be 
upon  the  defendant  resisting  tho  claim  of  dower,  if  denied  by  the  reply,  unless 
the  reply  admit  the  fact  and  aver  that  thereafter  the  returned  to  Ler  husband, 
who  became  reconciled  and  dwelt  with  her  as  hur  husband,  in  which  case  the 
burden  of  proof  will  bo  cast  upon  her  to  make  good  Iter  reply. 

In  case  the  widow,  after  assignment  of  dower  to  her,  forfeits  the  same  by  suf- 
fering it  to  be  sold  for  taxes,  and  not  redeemed  within  one  year  thereafter  (sec- 
tion 28o2),  the  party  entitled  to  tlio  next  immediate  estate  of  inheritance  can 
bring  his  action  for  the  recovery  of  the  possession  thereof  (section  5781,  Form 
474),  and  give  such  sale  and  failure  to  redeem  within  one  year  in  evidence,  with 
proof  of  his  titl& 

In  case  of  forfeiture  by  the  wanton  commission  of  waste  by  the  dowager  ailer 
assignment  of  her  dower,  the  same  course  may,  perhaps,  be  taken,  or  a  petition 
filed  alleging  the  acts  uf  wanton  waste,  and  slating  the  title  of  tho  plaintiff,  and 
praying  recovery  of  the  possession. 

Answebs  to  Petition  fob  Dower — Joihtubs. 
{Term  666.    §4189] 

<>}mmon  Pleas  Court  of County,  Ohio. 

R.  S..  Plaintiff,      | 

No.  — J  vs.  >  \nswer. 

A.  B.,  Defendant  ) 

And  now  comes  the  defendant,  the  said  A  B.,  and  for  answer  to  the  pe- 
tition herein  of  the  said  plaintitf,  H.  S.,  snys  that  she  ought  not  to  have 
or  maintain  her  said  action  ngninst  him.  because  he  says  that  prior  to  thu 

marriage  of  the  said  R.  S.  with  said  T.  U.,  deceased,  to  wity  on  the 

<lsy  of  ,  A.  D.  18 — ,  by  his  certain  dee<l  of  conveyance  of  that  date  by 

him  duly  executed,  acknowledged,  and  delivered — a  copy  of  which  said 
conveyance  i.s  hereto  attached,  marked  "A,"'  and  made  part  hereof — the 
eaid  T.  U.  duly  conveyed  to  said  R.  S.,  then  named  — -.  as  jointure  in 
lion  of  her  dower,  to  take  effect  immediately  after  tho  death  of  her  said 
husband,  T.  U.,  and  to  continue  during  her  life,  and  to  be  held  by  her  in 
severalty,  the  following  described  lands  and  tenements,  of  which  he  was 
then  and  continuously  thereafter  and  at  his  death  duly  ^eised  and  pos- 
sessed, to  wit :  lUert  dueriU  Uu  tame  <u  in  tk*  dctd  of  jointureJ] 
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Wherefore,  the  defendant  asks  for  a  judgment  that  he  go  hence  without 
day  and  recover  of  the  plaintiflT  his  costs  in  this  behalf  most  wrongfully 
imposed  upon  him,  etc. 

[^Verification.']  ,  Attorney  for  Defendant. 

Reply  of  Plaintiff. 

[Form  567.    §  4189.] 

('ommon  Pleas  Court  of County,  Ohio. 

R  S.,  Plaintiff,        ) 

No.  — .]   vs.  >  Reply. 

A.  B.,   Defendant.  ] 

For  reply  to  the  answer  herein  of  the  said  defendant,  the  plaintiff  says 
*  that  when  said  deed  of  jointure  was  executed,  and  when  she  married 
her  said  husband,  T.  U.,  she  was  a  minor  under  the  age  of  eighteen  (18) 
years,*  and  she  waives  the  same  and  elects  to  demand,  and,  as  claimed 
in  her  petition,  demands  her  dower  as  set  forth  in  the  petition  herein. 

[Verification.']  ,  Attorney  for  Plaintiff. 

Note. — If  the  conveyance  was  made  after  the  marriage,  or  the  jointure  is  to 
be  held  by  her  in  comnnon  in  lands  with  others,  such  fact  can  be  stated  instead 
of  what  is  included  between  the  two  **  in  the  above  form. 

Answers  setting  up  ante-nuptial  agreements  can  be  drawn  from  Form  566, 
care  being  taken  to  state  therein  that  such  provision  was  fair  and  reasonable  in 
view  of  the  situation  and  circumstances  of  the  parties,  which  averment  may  be 
put  in  issue  by  the  reply,  for  upon  it  depends  the  validity  of  such  ante-n'iptial 
agreement,  which  must  constitute  an  equitable  defense  to  the  petition  for  dower. 

The  rule  in  Ohio  is  that  "  where  an  ante-nuptial  contract,  intended  to  operate 
as  an  equitable  jointure,  and  to  bar  all  rights  of  dower,  is  entered  into  by  parties 
of  mature  age,  capable  of  judging  in  regard  to  their  interests,  without  any  fraud 
or  imposition,  and  is  reasonable  in  Us  terms,  and  has  been  in  good  faith  carried 
into  effect  by  the  husband  during  his  life,  full  effect  should  be  given  to  it,  ac- 
cording to  the  intention  of  the  parties."     Mintier  v.  Mintier,  28  O.  S.  307. 

Petition    of    Person    Owning    Real    Estate    Incumbered    by 

Vested  Right  of  Dower  of  an  Insane  Woman. 

[Form  568.    §  5722.] 

Common  Pleas  Court  of County,  Ohio. 

G.  H.,    Plaintiff,        ^ 

A.  B.  and  C.  D.,  as  Guardian    j 

of  said  A.   B.,  Defendants.  J 

The  plaintiff  says  that  said  A.  B.  is  the  widow  of  E.  F.,  late  of  the  county 
of ,  and  State  of ,  deceased ;  that  she  is  insane  and  the  said  de- 
fendant, C.  D.,  is  her  legal  guardian,  and  that  as  the  widow  of  said  E.  F., 
deceased,  she  has  a  vested  right  of  dower  in  the  following  described  lands 
and  tenements,  to  wit :  [Kere  describe  the  seme.] 

And  thf^  plaintiff  further  says  that  he  is  the  owner  of  said  real  estate 
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herein  before  described;  und  that  tho  plaintiff  desires  to  sell  all  said  real 
estate  discharged  and  unincumbered  of  such  said  vested  right  of  dower 
of  said  A   B 

Wherefore,  the  plaintiff  prays  the  court  to  appoint.*  according  to  the 
statute  in  such  oasp  mado  and  provided,  a  committee  of  six  (6)  competent 
men.  of  whom  at  least  three  (3)  are  physician'*  under  oath  to  inquire  into 
the  fact  of  the  sanity  of  said  A.  B.  and  heur  testimony,  which  committee 
shall  make  report  to  the  court,  at  a  time  or  term  to  be  fixed,  in  writing, 
signed  by  them  all.  of  the  result  of  their  investigation;  that  thereupon  such 
proceedings  may  be  had.  as  provided  by  law ;  that  the  plaintiffmay  sell  and 
convey  all  said  premises  discharged  and  unincumbered  of  such  vested  right 
of  dower  of  the  said  A.  B.,  and  for  all  relief  to  which  the  plaintiff,  upon 
the  facts,  may  be  entitled. 

[  Vertfieatiotu'^  ,  Attorney  for  Plaintiff. 

Pbtition   op  Owner   of  Real  Estate  iNcnuBEUED  by   Contoi- 
OENT  Right  of  Dower  of  an  Insane  Woman. 

[Form  569.    g  5722] 

Common  Pleas  Court  of County,  Ohio. 

G.  H..  Plaintiff.  j 

a!"  llnd'o.    B..   nerk«''^'°°- 

Husband,  Defendants,  j 

(i.  H..  the  plaintiff,  says  that  he  is  the  owner  of  the  following  described 
real  estate,  to  wit     [Here  ileaeribe  the  aame.^ 

He  further  says  that  said  real  estate  is  incumbered  with  the  contingent 
right  of  dower  of  the  said  A.  B.,  wife  ol  the  said  defendant,  (i.  B.,and  that 
she  is  an  insane  woman,  but  has  no  guardian  ;  and  that  the  plaintiff  de- 
sires to  sell  1(11  said  real  estate  discharged  and  unincumbered  of  such  said 
contingent  right  of  dower  of  said  A.  B. 

Wherefore,  the  plaintiff  prays  the  court  that  a  guardian  ad  litem  may  be 
appointed  for  the  said  A.  B.,  and  to  appoint  [^conclude  a*  in  Form  568,  after 
the  •.  ] 

Note. — III  every  case,  if  the  insane  woman  has  no  guardian,  a  guardian  arf 
must  bu  appointed  for  hor  by  the  court.    {  6722 


Appointment  of  Committkk  of  Inquibt. 

[Form  670     I  5722.] 
„         ^  I  Appointment  of  Committee  to   Inquire  as  to  the 

""I  I".....  [     S.„i.y„.A.B. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  herein,  and 
was  submitted  to  the  court;  whereupon  the  court  doth  find  that  all  and 
every  of  the  said  defendants  named  in  the  petition  have  been  duly  served 
with  summons,  and  are  in  default  for  answerer  demurrer  to  such  petition 
{^ff  ffuardian  ad  litem  has  been  appoin/e/.  sta'r  th,-  faft  a*  to  thf  anxwer  filed  b^ 
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him.']     And  thereupon,  on  motion  of  the  plaintiff,  by  his  counsel, ,  it 

is  ordered  by  the  court  that  J.  K.,  L.  M.,  and  P.  Q.,  who  are  every  and  all 
physicians  and  K.  S.,  T.  U.,  and  W.  X.,  of  said  county,  be  and  they  are 
hereby  appointed  a  committee,  all  the  members  of  said  committee  being 
competent  men,  to  inquire,  under  oath,  into  the  fact  of  the  sanity  of  said 
defendant,  A.  B ;  and  they  shall  hear  the  testimony  adduced  to  them  by 
the  plaintiff  herein,  and  by  [the  snid  husband  of  the  said  A.  B.,  and  the 
said  guardian  of  said  A.  B.,  and  the  said  guardian  ad  litem  of  said  A.  B.], 
and  said  committee  shall  make  a  report  in  writing,  signed  by  all  the 
members  thereof,  without  delay,  to  the  court,  of  the  result  of  their  in- 
quiry 

Order  to  be  Issued  out  of  the  Court  in  Such  Case. 
[Form  571.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of  said County,  Greeting: 

You  are  hereby  required  to  forthwith  notify  [^/lere  insert  the  names  of  th» 
committee']  to  execute  without  delay  the  following  order  of  the  Court  of 
Common  Pleas  of  said  county,  and  make  due  return  of  your  action  in  the 
premises  to  our  said  court;  said  order  is  in  the  words  and  figures  follow- 
ing, to  wit:  [_Here  copy  the  order  of  appointment  of  such  committee.] 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  aflSxed  the  seal 
of  our  court,  this day  of ,  a.  d.  IS — . 

[sEAi  OP  coCRT.]  ,  Clerk. 

The  officer,  if  the  parties  are  found,  will  return  the  fact  of  the  serv- 
ice of  the  persons  composing  such  committee. 

The  members  of  the  committee  will  take  an  oath,  to  be  adminis- 
tered by  any  one  competent  to  administer  oaths,  to  well  and  truly  dis- 
charge and  perform  the  duties  required  of  them  by  such  order. 

Report  of  Committee  op  Inquiry. 

[Form  572.    §§5722,5723.] 

We,  the  undersigned  committee,  appointed  to  discharge  and  perform 
the  duties  required  of  us  by  the  order  attached  hereto  and  returned  here- 
with, report  to  the  court,  unanimously,  as  follows: 

On  the day  of ,  a.  d.  18 — ,  we  were  all  duly  sworn  by ,  a 

,  within  and  for  said  county  of ,  well  and  truly  to  execute  the 

commands  of  said  order  directed  to  us;   whereupon,  we  notified  all  the 

parties,  plaintiff  and  defendant  [and  said  guardian  ad  litem,  ],  to  be 

present  before  us  at .  on  the day  of .  a.  n.  18 — ,  at  the  hour 

of o'clock  —  M.,  and  adduce  such  testimony  to  us  as  they  might  have 

to  offer  touching  the  sanity  of  said  A.  B,;  and  at  said  time  and  place,  there 
being  present  the  following  parties  [name  them] ;  whereupon,  we  exam- 
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ined,  under  oath,  the  following  nritnessex  [tiam«  (keml  produced  by  the 

plaintiff,  and   {_name  them'\  produced  by ;  and  wo  also  savr  the  said 

A.  B.,  for  the  purpose  of  oscertnining  and  determining  her  mental  con* 
dition. 

Whereupon,  we  are  unanimously  of  the  opinion  that  the  said  A.  B.  Is 
permanently  insane. 

In  witness  whereof,  we  hereunto  subscribe  our  named,  this day  of 

,  A.  D.  18 — ^.  [Signatures  of  all  the  committee.} 

The  officer  swearing  the  committee  may  indorse  upon  the  order: 

"  I  hereby  certify  that  every  and  all  the  within  named  committee  were 
this  day  sworn  by  me  well  and  truly  to  discharge  and  perform  the  duties 
required  of  them  by  the  within  order  of  the  Ck>urt  of  Common  Pleas  of 
County  ;  this day  of ,  a!  d.  18 — . 

[SEAU  ]  [  Official  rignature.  ]  " 

Order  Confirmino  Report  op  CJoBOfnrEE  to  Inquire  into  tdk 
Fact  of  the  Sanity  of  Woman  Having  Rigot  op  Dowsb 

AND   AfFOINTBIENT   OF   APPRAISERS  OF  TOE   ReAL  EsTATE. 

[Form  673.    §  5723.] 
G.  H.  ) 

No.  — .1  v«.  \  Order  for  Appraisement  of  Real  Estate,  eta 

A.  B.  et  als.         ) 

This  day  the  proceedings  and  report  of  snid  committee  heretofore  ap- 
pointed by  the  court  herein  to  inquire  into  tho  fact  of  the  insanity  of  the 
said  defendant,  A.  B  ,  were  presented  to  the  court  by  the  paid  plaintiff,  by 

his  counsel. ,  who  moved  the  court  to  approve  and  confirm  \\\v  same; 

and  the  court,  having  carefully  examined  suid  report  and  proceedings, 
finds  the  same  in  all  respects  regular  and  in  accordance  with  the  law,  and 
doth  hereby  approve  and  confirm  the  f*ame. 

And  thereupon,  on  motion  of  said  attorney  for  the  plaintiff,  the  court 

doth  hereby  appoint  , ,  and ,  three  judicious  freeholders,  to 

appraise,  on  actual  view,  the  said  real  estate  mentioned  and  described  in 
the  petition  herein,  who  shall  report,  in  writing,  the  value  of  the  same 
{or,  of  each  tract  in  the  petition  described,  separately,  a*  the  ease  mtiy  U], 
to  the  court  without  delay. 

Note.— Tho  order  of  appraisement  will  be  issued,  and  proceedings  under  it  be 
bsd  ai  in  other  cases  of  the  sppraiscmont  of  resl  estate  by  order  of  court;  and 
when  the  i>umo  has  been  cxe<*utcd  nnd  returned,  it  will  bo  conflrmed  by  the 
court  ns  in  other  like  rsRcs.  The  court  will  then,  by  proper  «»rder,  provido  for 
securing  to  said  inaano  woman  the  value  of  her  d<>wer  rti;ht  in  roinc  of  thn 
way  provided  in  section  &724.  which  is  to  be  embodied  in  a  Journal  entry,  when 
the  petitioner,  on  compliance  with  such  order,  may  sell  such  real  estate  free  of 
the  dowor. 
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The  foregoing  will  sufficiently  suggest  the  proper  forms  in  cases  under  sec. 
tion  5725,  where  the  husband  of  an  insane  woman  sells  and  conveys  land  by 
deed  in  which  she  does  not  join. 

The  costs  in  such  cases  are  taxable  by  the  court  according  to  its  sound  dis- 
cretion ;  but  it  would  seem  that  generally  they  should  be  borne  by  the  peti- 
tioner. 
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CHAPTER  XLVITI. 

REPLEVIN  OR  ACTION  FOR  THE  RECOVERY  OF  SPECIFIC  PER- 
SONAL PROPERTY. 

The  action  of  replevin  under  the  Code,  or  for  the  recovery  of  spe- 
cific personal  property,  may  embrace  two  actions  of  tort  ns  they  carae 
to  be  authorized  by  the  modern  common  law,  to  wit :  Replevin  and 
Trover. 

At  common  law  replevin  was  confined  to  cases  where  trespass  would 
lie  on  account  of  the  wrongfulness  of  the  original  taking;  and  the  gen- 
eral issue  was  non  cepit,  or  that  the  defendant  did  not  take  from  the 
possession  of  the  plaintiff,  etc.  If  the  detention  only  of  the  property 
was  wrongful,  the  action  of  detinue  was  the  proper  remedy ;  but  the 
remedy  by  replevin  was  extended  by  legislation  to  embrace  wrongful  de- 
tention, and  the  general  issue  practically  became  non  detinet — that 
the  defendant  does  not  wrongfully  ddain  the  property  from  the 
plaintiflT — the  taking,  whether  originally  wrongful  or  rightful,  being 
immaterial. 

Trover,  from  the  French  word  trouver — "  to  find,"  was  originally 
an  action  to  enable  a  plaintiff,  whose  gtxxls  worn  found  by  a  defendant, 
to  recover  their  value,  should  he  elect  not  to  replevy  them.  The  form 
of  pleading  at  common  law,  though  the  right  to  maintain  such  action 
had  I)een  extended  to  cases  where  the  plaintiff's  p^mU  came  into  the 
defendant's  possc.S!<ion  by  finding  or  otherwise,  still  preserved  the  fiction 
of  finding,  and  then  converting,  etc. 

In  reality  it  became  a  form  of  action  which  lay  to  recover  damages 
against  one  who  had,  without  right,  converted  to  his  uwn  use  good-*  ur 
personal  chattels  in  which  the  plaintiff*  had  a  general  or  s[)ecial  prop- 
erty. 

In  both  replevin  and  trover  it  was,  and  yet  is,  necessary  that  the 
plaintiff  should  prove,  either  a  wrongful  taking,  or  a  demand,  before 
action  brought,  u]x)n  the  defendant  to  deliver  the  property  to  him  and 
the  defendant's  refusal  to  do  so;  such  demand  is  necessary  where  the 
giKxls  have  come  lawfully  into  the  pos«c.*«ii)n  of  the  defendant,  and 
where  the  defendant  has  a  right  to  retain  them  nntil  something  is 
done,  or  paid  to  him  by  the  plaintiff*  before  he  is  entitled  to  the  goods, 
such  act  must  be  performed,  or  its  performance  tenderetl.  or  the  money 
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paid  or  tendered  to  the  defendant,  in  addition  to  such  demand,  before 
an  action  can  be  maintained. 

At  common  law,  not  abolished  until  3  and  4  Will.  IV,  c.  42,  §  13, 
in  the  actions  of  debt  upon  simple  contract,  i  <?.,  contracts  not  under 
seal,  and  detinue,  the  defendant  had  the  right  of  "  wager  of  law,"  by 
which  he  could,  if  of  good  character,  make  oath  that  he  did  not  owe 
the  claim,  nor  detain  the  thing  for  which  he  was  sued,  supported  by 
the  oaths.of  eleven  of  his  neighbors,  styled  compurgators,  that  they  be- 
lieved him.  This  had  the  effect  of  a  verdict  in  his  favor.  Such  right 
of  "  wager  of  law"  led  to  the  adoption  of  the  action  of  assumpsit  m- 
stead  of  debt  on  simple  contracts,  aud  to  the  extension  of  the  actions 
of  trover  and  replevin  for  wrongful  detention,  in  wliich  actions  the  de- 
fendant was  not  entitled  to  "  wager  of  law."  "  Wager  of  law  "  never 
existed  in  Ohio ;  but  the  common-law  forms  of  action  were,  prior  to 
the  Code,  adopted  in  their  widest  scope. 

REPLEVIN.       (tit.  1,  DIV.  7,  CH.  11.) 

When  possession  of  personal  property/  ma>j  be  recovered.  Sec.  5814. 
The  possession  of  specific  personal  property  may  be  recovered  in  an 
action  as  provided  in  this  chapter. 

(a)  The  system  of  replevin  provided  in  this  chapter  is  not  in  conflict 
with  any  of  the  provisions  of  the  constitution,  and  the  bond  given  by 
the  plaintiff  takes  the  place  of  the  property  to  the  extent  of  the  defend- 
ant's interest  therein.     Smith  v.  McGregor,  10  O.  S.  461. 

A  petition  in  replevin  which  states  facts.showing  that  the  plaintiff  is 
the  general  owner  of  the  property  sought  to  be  recovered,  sufficiently 
describes  his  ownership,  although  his  interest  is  erroneously  denomi- 
nated in  the  petition  as  a  "  special  property."  Robinson  v.  Fitch,  26 
O.  S.  659. 

No  demand  is  necessary  to  sustain  replevin  against  a  constable  who 
levies  upon  the  goods  of  a  third  person  in  the  possession  of  the  judg- 
ment debtor.  Bancroft  v.  Blizzard,  13  0.  30.  (The  levy  is  at  the  risk 
of  the  officer  as  to  the  ownership  of  the  execution  defendant,  and  if 
the  property  belongs  to  another  the  taking  and  detention  are  per  se 
wrongful.) 

The  action  can  not  be  maintained  in  favor  of  the  claimant  against  a 
sheriff  for  property  taken  by  him  on  execution,  after  a  trial  of  the  right 
of  property  has  been  had  and  a  finding  therein  against  the  claimant ; 
and  upon  the  assessment  of  damages  on  default  in  such  action,  evi- 
dence of  property  in  the  plaintiff  is  not  admissible.  Ralston  v.  Oursler, 
12  O.  S.  105. 

The  owner  of  a  chattel,  sold  by  the  bailee,  can  recover  the  specific 
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chattel,  or  its  value  from  vrhomsocvcr  has  it.  Roxdand  v.  Gundy, 
5  O.  202.  (This  is  where  the  property  was  wrongfully  sold  by  the 
bailee,  and  not  a  case  where  it  is  s»ld  to  pay  charges,  in  accordance 
with  law.  Such  bailee  had  no  title  and  coidd  confer  none  as 
against  the  owner  upon  the  purchaser  from  him.  The  owner  can 
maintain  replevin  against  any  one  in  whose  possession  he  finds  his 
property.) 

The  plaintiff  must  have  tlie  right  of  possession  and  ownership  (either 
general  or  special),  and  ownership  without  a  right  to  immediate  pos- 
session does  not  entitle  a  party  to  this  action,  but  a  defendant  may 
have  his  writ  for  tlie  same  projxjrty,  upon  a  cause  of  action  that  ac 
crued  to  him  subsequent  to  the  time  when  the  property  was  replevied 
from  him ;  thus,  one  having  a  right  to  the  possession  for  a  limited 
time,  may  have  replevin  against  the  general  owner,  and  after  the  ex 
piration  of  the  time  limited  the  general  owner  may  have  his  writ 
WiUiamsv.  West,  2  O.  S.  82. 

The  right  to  the  immediate  possession  of  the  property  being  cssen 
tini  to  maintain  replevin,  that  action  can  not  be  maintained  by  a  mort 
gagee  of  chattels  before  condition  broken,  where,  by  the  terms  of  tho 
mortgage,  the  mortgagor  is  entitletl  to  retain  the  possession  and  use  until 
the  maturity  of  tiie  debt.  Curd  v.  Wander,  5  O.  S.  93.  But  when 
the  stipulation  of  the  mortgage  is  that  if  the  mortgagor  commit  waste, 
or  misuse  or  attempt  to  secrete  or  remove  the  property,  and,  before 
condition  broken,  it  is  levied  on  at  the  suit  of  other  creditors  of  the 
mortgagor,  and  removed  out  of  the  possession  of  the  mortgagor,  the 
mortgagee  can  maintain  replevin.  Ashley  v.  Wright,  19  O.  S.  291. 
(It  is  usual  to  insert  a  condition  in  a  chattel  mortgage,  tlmt  if  the 
mortgagor  shall  suffer  the  property  to  be  taken  upon  legal  process,  the 
mortgage  shall  become  absolute ;  and  in  such  cases,  the  mortgagee 
may  maintain  replevin  against  the  officer  taking  the  property  under 
such  process,  or  purchasers  from  him  at  judicial  sale  thereof,  before  the 
mortgage  debt  becomes  due.) 

Replevin  can  not  be  maintaineil  against  a  plaintiff  who  procured 
a  writ  of  attachment  to  b<^  regularly  issueil,  upon  which  a  consta> 
ble  seized  and  retained  the  goods.  Bogen  v.  Stoutenburgh,  7  O. 
(2  pt.)  133. 

The  action  being  to  recover  specific  chattels,  an  appeal  will  lie  from 
the  judgment  of  a  justice  of  the  peace  in  an  action  tried  by  a  jury, 
although  the  damages  claimed  or  recovered  (for  the  tcrongful  detnUion 
of  the  property)  were  less  than  twenty  dollars.  Martin  y.  Amuirong, 
12  O.  8.  548. 

One  intrusted  with  personal  property  may,  in  an  action  of  replevin. 
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contest  the  right  of  the  ownership  and  possession  without  a  redelivery 
of  possession,  the  rule  in  cases  between  landlord  and  tenant  having  no 
application  to  personal  property.     Gray  v.  Allen,  14  O.  58. 

An  administrator  who  prosecutes  an  action  in  replevin  for  the  bene- 
fit of  his  estate  can  not  be  relieved  in  equity  from  a  judgment  against 
him  rendered  in  the  action  for  the  value  of  the  property.  Lowe  v. 
Lowry,  4  O.  77. 

The  mortgagee  of  a  chattel  replevid  it  from  a  constable- who  had 
levied  upon  it  for  a  debt  of  the  mortgagor,  and  while  that  action  was 
pending,  a  sheriff  levied  upon  the  same  chattel  as  the  property  of  the 
mortgagor,  and  advertised  and  sold  it,  and  in  an  action  by  the  mort- 
gagee against  the  purchaser  at  the  sheriff's  sale,  it  was  held,  that  if 
the  mortgage  was  fraudulent  as  against  creditors,  the  mortgagee  ac- 
quired a  good  title  by  the  first  replevin,  and  was  entitled  to  re- 
cover. Crittenden  v.  Lingle,  14  O.  S.  182.  (This  is  so  in  such  cases 
for  the  reason  that  the  plaintiff  in  replevin  gives  a  bond  or  undertak- 
ing covering  the  value  of  the  property  which  thereby  becomes  abso- 
lutely his,  the  replevin  bond  being  substituted  for  it.) 

A  verdict  and  judgment  in  an  action  of  replevin  in  another  state, 
finding  the  right  of  possession  in  the  defendants,  and  that  the  prop- 
erty be  returned  to  them,  is  only  prima  facie  evidence  of  property  in 
the  defendants,  and  may  be  rebutted  by  showing  exclusive  property 
in  one  only  of  them.     Schaeffer  v.  Marienthal,  17  0.  S.  183. 

Order  of  delivery — Affidavit  for.  Sec.  5815.  An  order  for  the  deliv- 
ery of  property  to  the  plaintiff  shall  be  issued  by  the  clerk  of  the 
court  in  which  the  action  is  brought,  when  there  is  filed  in  his  ofiice 
an  affidavit  of  the  plaintiff,  his  agent,  or  attorney,  showing : 

1.  A  description  of  the  property  claimed. 

2.  That  the  plaintiff  is  the  owner  of  the  property,  or  has  an  inter^ 
est  therein  ;  and  if  the  ownership  or  interest  is  special  or  partial,  the 
facts  shall  be  stated. 

3.  That  the  property  is  wrongfully  detained  by  the  defendant. 

4.  That  it  was  not  taken   on  process  issued  against  the  plaintiff, 
nor  for  a  tax ;  or,  if  taken  on  such  process,  that  the  property  was  ex- 
empt from  execution  expressly,  or  upon  demand  or  selection  by  the  • 
plaintiff'. 

What  order  for  delivery  shall  contain,  and  to  whom  directed.  Sec.  5816. 
The  order  for  the  delivery  of  the  property  to  the  plaintiff  shall  be  ad- 
dressed and  delivered  to  the  sheriff;  and  it  shall  contain  the  names 
of  the  parties,  and  the  court  in  which  the  action  is  brought,  and  the 
sheriff  shall  be  thereby  commanded  to  take  the  property,  deliver  it  to 
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the  plaintiff,  and   make  return   of  the  order  on  a  day  to  be  named 
therein. 

When  order  returnable.     Sec.  5817.  The  return  day  of  the  order  of 
delivery  shall  be  the  same  as  that  of  the  summons. 
Note. — Sec  section  5039  for  retam  day  of  ■ammons. 

How  order  executed.  Bec.  5818.  The  sheriff  shall  execute  the 
order  by  taking  the  property  therein  mentioned ;  and  he  shall  also 
deliver  a  copy  of  the  order  to  the  person  charged  with  the  unlawful 
detention  of  the  property,  or  leave  such  copy  at  his  usual  place  of 
residence. 

(o)  An  order  of  delivery  confers  no  authority  on  the  officer  execut> 
ing  it  to  seize  property  which  is  not  actually  or  constructively  in  tho 
possession  of  the  party  named  in  the  process ;  and  when  the  property 
is  taken  from  the  possession  of  a  third  person,  who  is  the  bona  fds 
owner  thereof,  the  process  will  not  justify  the  officer,  although  it  be 
the  identical  property  described  therein.  State  v.  Jennings,  14  O. 
S.  73. 

Nott. — An  officer,  in  executing  process  of  any  kind  in  a  civil  cue,  can  not 
forcibly  enter  tho  dwelling-bouse  of  the  defendant,  or  other  person,  the  goods 
not  he'in^  eotiecaled  therein,  to  efiect  such  execution,  «\cn  though  he  request 
or  demand  entrance  and  is  denied.  And  this  privilege  extends  to  every  per- 
son dwelling  in  such  bouse,  as  children,  boarders,  servants,  etc.  "  Every  man's 
bouse  is  bis  castle."  The  scrvico  of  process  in  such  manner  will  be  set  aside 
on  motion  as  void.  If  the  officer  gain  peaceable  admisfion  to  the  bouse,  as  by 
the  door  being  open,  or  by  invitation  or  assent  when  admission  is  requested,  he 
may  break  open  inner  doors,  trunks,  etc.,  if  they  are  not  opened  fur  him,  to 
execute  such  process.  See  section  5829  on  this  subject.  In  case  there  be  danger 
of  the  removal  or  loss  of  the  property,  service  of  tho  order  may  b::  made  on 
Sunday;  and  in  no  case,  perhaps,  would  such  service  be  void,  but  only  voidable 
upon  motion. 

Plaintiff  to  give  an  undertaking.  Sec.  5819.  The  sheriff  shall,  ex* 
cept  as  provided  in  the  next  section,  deliver  the  property  so  taken  to 
the  plaintiff,  his  agent  or  attorney,  where  there  is  executetl,  by  suffi- 
cient surety  of  the  plaintiff,  a  written  undertaking  to  the  defendant, 
in  at  lead  double  the  value  of  the  property  taken,  to  the  effect  that  the 
plaintifif  shall  duly  prosecute  the  action,  and  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him  ;  and  the  undertaking  shall 
be  returned  with  the  order. . 

(a)  Where  the  owner  of  the.  property  is,  by  order  of  the  court,  sub- 
stituted for  his  agent  against  whom  tho  action  was  brought,  as  de- 
fendant in  the  action,  tho  sureties  in  the  undertaking  are  not  thereby 
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released,  but  they  stand  bound  for  the  indemnity  of  the  new  party,  as 
if  he  had  been  the  original  and  only  defendant.  Hanna  v.  Petroleum 
Cb.,23  0.  S.  622. 

The  possession  of  a  plaintiff  obtained  by  proceedings  in  replevin, 
under  a  claim  to  a  special  interest  therein  by  virtue  of  a  lien,  does  not 
vest  in  the  plaintiff  a  greater  title  or  interest  than  he  claimed  in  the 
action  of  replevin. 

In  such  case,  the  rule  "  that  the  replevin  bond  takes  the  place  of 
the  property  to  the  extent  of  the  interest  of  the  defendant  in  re- 
plevin," does  not  operate  so  as  to  vest  in  such  plaintiff  the  absolute 
ownership  in  the  property,  nor  create  in  him  a  new  and  independent 
title  greater  than  the  one  claimed  by  him  in.  replevin. 

Possession  obtained  by  a  plaintiff  in  replevin  who  claims  a  special 
ownership  and  possession  as  against  one  claiming  possession  as  gen- 
eral owner,  vests  in  the  plaintiff  the  title  he  claims,  and  as  against  the 
general  owner,  the  bond  takes  the  place  of  the  property  to  an  extent 
not  exceeding  the  interest  claimed  by  the  plaintiff.  Lugenbeal  v. 
Lemert,  42  O.  S.  1. 

Duty  of  officer  tvhen  property  consists  of  Jieir-loovis,  etc.  Sec.  5820. 
When  the  property  replevied  consists  of  an  heir-loom,  personal  keep- 
sake, or  other  article,  the  value  of  which  consists  in  whole  or  in  part 
of  its  being  a  relic,  model,  gift,  family  picture,  painting,  or  rare  pro- 
duction of  art  or  nature,  and  not  wholly  in  its  general  marketable 
character,  the  sheriff  shall  retain  and  safely  keep  the  same,  subject  to 
the  order  of  the  court,  if  the  defendant,  his  agent  or  attorney,  Avithiu 
ten  days  after  the  same  is  replevied,  serve  a  written  notice  upon  the 
officer  that  he  will  demand  the  return  of  the  same  upon  the  final  trial 
of  the  case,  and  that  he  will,  at  the  next  term  of  the  court,  move  for 
an  order  requiring  the  officer  to  retain  the  property,  subject  to  the 
final  order  of  the  court;  and  if  the  defendant  fail  to  give  the  notice 
aforesaid,  or  the  court,  upon  application  of  either  party,  refuse  to  order 
the  officer  to  retain  the  property,  for  the  reason  that  it  does  not  belong 
to  one  or  more  of  the  kinds  of  personal  property  aforesaid,  the  officer 
shall  deliver  the  property  to  the  plaintiff,  his  agent  or  attorney,  upon 
the  execution  of  an  undertaking,  as  provided  in  the  last  section,  to  be 
filed  with  the  clerk  of  the  court  within  ten  days  from  the  expiration 
of  the  time  to  give. the  notice,  or  in  case  the  notice  is  given,  within 
ten  days  after  the  refusal  of  the  court  to  order  the  officer  to  retain  the 
property. 

Note. — The  replevin  bond,  required  by  Bection  5822,  to  be  given  within  twenty 
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t<Mr  houn  after  the  property  U  taken,  does  not  apply  to  the  kind*  of  property 
mentioned  in  the  above  section  r>820,  until  after  the  plaintifTs  right  to  receire 
the  fHrne  from  the  oflScer  first  accrues. 

How  value  of  property  fixed.  Skc.  5821.  For  the  |<urpose  of  6xiDg 
the  amount  of  the  undertaking,  the  value  of  the  property  taken  shall 
be  ascertained  by  tlie  oath  of  two  or  more  responsible  persoos,  whom 
the  sheriff  shall  swear  truly  to  assess  the  value  thereof. 

What  officer  to  do  with  property,  and  his  liability.  Sec.  5822.  If  the 
undertaking  required  by  section  5819  be  not  given  withia  twentyfour 
hours  after  the  property  is  taken,  or  after  the  right  first  accrues  to  the 
plaintiff  to  receive  the  property  from  the  officer  on  executing  the 
proper  undertaking,  the  officer  shall  return  the  property  to  the  defend- 
ant; and  if  the  officer  deliver  any  property  so  taken  to  the  plaintiff, 
his  agent  or  attorney,  or  keep  the  same  from  the  defendant,  without 
taking  such  security  within  the  time  and  in  the  manner  aforesaid,  or 
if  lie  take  insufficient  security,  he  shall  be  liable  in  damages. 

Qualifications  of  sureties — Exceptions  to  sufficveney.  Sec.  5823.  The 
defendant  may,  wiVnn  twenty-four  hours  from  the  time  the  undertaking 
referred  to  in  the  last  section  is  given  by  the  plaintiff,  give  notice  to 
the  sheriff  that  he  excepts  to  the  sufficiency  of  the  surety,  and  if  he 
ftiW  to  do  so,  he  shall  be  deemed  to  have  waived  all  objections  to  them ; 
when  the  defendant  excepts,  the  surety  must  justify  upon  notice,  a» 
bail  on  arrest;  the  officer  shall  be  responsible  for  the  sufficiency  of  bis 
surety  until  the  objection  thereto  is  waived  as  above  provided,  or  until 
they  justify  ;  and  the  property  shall  be  delivered  to  the  plaintiff  when 
the  undertaking  required  by  section  5819  is  given. 

Note. — For  Justification  of  bail,  see  Abrkst,  ante;  sections  6604,  6606,  6507, 

and  forms. 

Proceedings  when  plaintiff's  action  fails.  Sec.  5824.  When  judg> 
ment  is  rendered  against  the  plaintiff  on  demurrer,  or  he  fails  to  prose- 
cute his  action  to  final  judgment,  the  court  shall,  on  application  of 
defendant,  assess  to  defendant  proper  damages,  including  damages  for 
the  right  of  property  or  possession,  or  both,  if  he  prove  himsHf  entitled 
Oicreto,  or  cause  the  same  to  be  done  by  a  jury,  for  which,  with  costs 
of  suit,  the  court  shall  render  judgment  for  the  defendant. 

JVote.— When  the  case  comes  under  this  section,  the  defendant  beoomes  in 
reality  the  plaintiff,  and  the  plaintiff  the  defendant,  and  as  a  plaintiff  the  de- 
fondant  will  be  required  to  mnke  his  case  by  eviilenc«  and  pro%o  his  damages. 
It  is  u«ual  for  the  defendant,  on  the  trial,  to  make  sucb  proof,  with  a  view  to 
obtaining  a  verdict  for  the  value  of  the  property,  and  damages  for  the  depriva- 
tion of  its  poMession.  See  section  6826 
*10 
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Proceedings  wJien  jury  finds  for  plaintiff,  and  on  default.  Sec.  5825. 
When  the  property  is  delivered  to  the  plaintiff,  or  remains  in  the 
hands  of  the  sheriff,  as  provided  in  section  5820,  if  the  jury,  npon 
issue  joined,  find  for  the  plaintiff,  and  upon  inquiry  of  damages  upon 
a  default,  they  shall  assess  adequate  damages  to  the  plaintiff  for  the 
illegal  detention  of  the  property,  for  which,  with  costs  of  suit,  the  court 
shall  render  judgment  for  the  plaintiff. 

(a)  Under  the  common-law  system  of  pleading,  it  was  held  that  the 
plea  of  non  detinet  put  in  issue  both  the  questions  of  the  right  of  prop- 
erty and  tl*  right  of  possession.  Farrell  v.  Humphrey,  12  O.  112. 
And  that  under  that  plea  the  defendant  n>ight  prove  that  he  levied 
upon  and  held  the  property  in  dispute,  as  a  constable,  by  virtue  of 
executions  in  his  hands.  Oaks  v.  Wyatt,  10  O.  344.  (The  general 
rule  is  that  an  officer  who  takes  property,  or  justifies  in  an  action 
brought  against  him,  must  specially  plead  his  writ  and  official  action 
under  it,  or  he  can  not  give  the  same  in  evidence  in  his  defense.  It  is 
special  matter  constituting  a  defense.) 

It  is  error  for  the  court  to  assess  the  defendant's  damages  without 
the  intervention  of  a  jury,  and  without  finding  whether  the  defendant 
had  the  right  of  property,  or  the  right  of  possession  only,  at  the  com- 
mencement of  the  action.  Wolf  v.  3Ieyer,  12  O.  S.  432.  (But  it 
would  seem  that,  with  the  assent  of  the  court,  a  jury  may  be  waived, 
as  provided  in  section  5204.) 

Proceedings  when  jury  finds  for  defendant.  Sec.  5826.  When  the 
property  is  delivered  to  the  plaintiff,  or  remains  in  the  hands  of  the 
sheriff,  as  provided  in  section  5820,  if  the  jury,  upon  the  issue  joined, 
find  for  the  defendant,  they  shall  also  find  whether  the  defendant  had 
the  right  of  property,  or  the  right  of  possession  only,  at  the  com- 
mencement of  the  suit ;  and  if  they  find  either  in  his  favor,  they 
shall  assess  to  him  such  damages  as  they  think  right  and  proper,  for 
which,  with  costs  of  suit,  the  court  shall  render  judgment  for  the  de- 
fendant. 

(a)  When  property  which  he  holds  under  execution  is  replevied 
from  a  sheriff,  and  the  issue  is  found  for  the  defendant,  the  measure 
of  damages  is  the  amount  of  the  execution,  with  interest  and  costs,  if 
the  value  of  the  property  exceeds  it,  and  the  value  of  the  })roperty, 
if  it  is  less  than  that  amount.     Jennings  v.  Johnson,  17  0.  154. 

In  replevin  for  several  articles,  when  the  jury  find  for  the  plaintiff 
as  to  part  of  them,  and  for  the  defendant  as  to  part,  assessing  to  each 
the  proper  damages,  separate  judgments  should  be  entered  for  each, 
with  full  costs.     Clark  v.  Keith,  9  O.  72. 
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Where  iflsaes  ore  made  upon  difTerent  and  incousistent  pleas,  a  gen- 
eral  verdict  for  the  defendant  u|x)n  all  is  bad;  and  the  jury  should 
find  whether  they  baso  their  venlict  on  tlie  right  of  property  or  the 
right  of  possession.     Hewmn  v.  Saffin,  7  O.  (2  pt.)  232. 

When  property  not  taken,  or  returned,  action  may  proceed  for  damage*. 
Rec.  r)827.  When  the  property  claime<l  is  not  taken,  or  is  returned  to 
the  defendant  by  the  sheriff  for  want  of  the  undertaking  require<l  by 
section  5819,  the  action  may  proceed  as  one  for  damages  only,  and  the 
plaintiff  shall  be  entitled  to  such  damages  as  are  right  and  proper ; 
but  if  the  proi^erty  be  returned  for  want  of  the  undertaking,  the 
plaintiff  shall  pay  all  costs  made  by  taking  the  same. 

(a)  \Vlien  the  property  has  been  returned  to  the  defendant  by  the 
sheriff  in  pursuance  of  this  section,  the  action  may  proceed,  and  the 
plaintiff  may  recover  to  the  extent  of  his  interest  in  the  property  with- 
out any  amendment  of  the  pleadings.  Pugh  v.  CaUoxcay,  10  O.  S. 
488.  (And  the  same  rule  will  apply  when  the  property  can  be  found.) 
This  is  the  section  which,  in  the  instances  specified,  converts  the  action 
substantially  into  an  action  of  trover,  but  it  is  anomalous  in  this,  that 
the  value  of  the  property  need  not  be  laid  ia  the  petition,  nor  a  prayer 
for  the  recovery  of  its  value  contained  therein.  To  state  a  value  in 
the  petition,  in  anticipation  of  not  obtaining  the  property,  might  be 
used  as  evidence,  for  what  the  jury  should  consider  it  worth,  of  an  ad- 
mission by  the  plaintiff  of  its  value  in  case  he  should  obtain  the 
property  and  fail  in  his  action,  and  the  defendant  seek  to  recover  its 
value. 

Order  for  delivery  may  issue  to  different  couniiet,  Sbo.  5828.  An  order 
for  the  delivery  of  the  property  claimed  may  be  directed  to  any  county ; 
and  several  orders  may  issue  at  tiic  Mime  time,  or  successively,  at  the 
option  of  the  plaintiff,  but  only  one  of  them  shall  be  taxed  in  the  costs, 
unless  otherwise  ordered  by  the  court. 

}Vlien  officer  may  break  open  building.  Sec.  5829.  The  officer,  in  the 
execution  of  the  onlei  of  delivery,  may  break  oj>en  any  building  or 
inclosurc  in  which  the  property  claimetl,  or  any  jiart  tliereof,  is  eon- 
eealed,  but  not  until  he  has  been  refused  an  entrance  into  the  building 
or  inclosure,  and  the  delivery  of  the  property,  afler  having  demanded 
the  same. 

When  action  may  be  brought  on  tlw.  undertaking.  Ssc.  5830.  No  suit 
shall  be  instituted  on  the  undertaking  given  under  section  5819  until 
an  execution  issued  on  a  judgment  in  fiavor  of  the  defendant  in  the  ao* 
tion  has  been  returned  unsatisfied. 
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Note. — Where  the  property  is  replevied  from  an  officer,  who  took  the  same  un- 
der a  writ  of  execution,  the  execution  plaintiff  may  be  substituted  for  such  officer 
as  defendant  in  the  action  of  replevin,  on  the  application  of  such  officer,  or  of 
the  party  in  whose  favor  the  execution  issued,  as  provided  in  section  5018, 
Sup,,  p.  329. 

In  such  case,  the  sureties  on  the  undertaking  in  replevin  continue  liable  the 
same  as  if  no  change  of  party  defendant  had  been  made.  Hanna  v.  Petroleum 
Co.,  23  O.  S  622. 

When  order  may  he  set  aside  at  clerk's  cost.  Sec,  5831.  An  order  for 
the  delivery  of  property  issued  under  section  5815,  without  the  affida- 
vit required  thereby,  shall  be  set  aside  at  the  cost  of  the  clerk  who  is- 
sued it,  and  such  clerk,  as  well  as  the  plaintiff,  shall  be  liable  in  dam- 
ages to  the  party  injured. 

Note. — In  actions  of  replevin  a  summons  must  be  issued  upon  the  filing  of 
the  petition  as  provided  in  section  5035.  The  order  for  the  delivery  of  the  prop- 
erty, like  an  order  of  attachment,  arrest,  etc.,  is  additional  thereto. 

Petition  in  Action  of  Replevin. 
[Form  574.    §§  5035,  5815.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,       ] 
No.  — .]  vs.  >  Petition. 

C.  D.,  Defendant.  J 
The  said  plaintiff,  A.  B.,  for  a  cause  of  action  against  the  defendant,  C. 
D.,  says  *  that  he  is  the  general  owner  of  the  following  goods  and  chattels, 
and  entitled  to  the  immediate  possession  thereof,  to  wit:  l_Here  describe 
the  same.']  * 

He  further  says  that  the  said  defendant  wrongfully  detains  in  his  pos- 
session, from  the  plaintiff,  all  the  said  goods  and  chattels,  and  did  detain 
and  has  so  detained  the  possession  of  said  goods  and  chattels  for  the  space 

of .  next  before  the  commencement  of  this  action,  and  wholly  deprived 

the  plaintiff  of  all  use  and  benefit  thereof  during  all  said  time,  to  the 

plaintiff's  damage  of dollars. 

Wherefore,  the  plaintiff  asks  for  an  order  of  delivery  to  him  from  the 
defendant,  according  to  the  statute  in  such  case  made  and  provided,  and 
for  judgment  against  the  defendant  for  such  wrongful  detention  in  the 

sum  of dollars,  his  said  damages  sustained  by  reason  of  such  said 

wrongful  detention ;  for  costs,  and  for  all  relief  to  which  the  plaintiff,  by 
reason  of  the  premises,  may  be  entitled. 

[  Verification.]  ,  Attorney  for  Plaintiff. 

Precipe  for  summons,  and  for  order  of  delivery,  and  summons,  as 
in  other  cases.     There  need  be  no  indorsement  upon  the  summons,  as 
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indoreemeots  on  sumraonaes  are  only  requisite  in  the  clan  of  cases 
specified  in  section  5037. 

Affidavit  for  Order  of  Deuvery  of  Personal.  Property. 

[Form  575.    J  5815  ] 
Common  Pleas  Court  of County,  Ohio. 

A.  B.,   Plaintiff.      1 
No.  — .]     V*.  >  Affidavit  for  Order  of  Delivery  in  Replevin. 

C.  D.,  Defendant.  ) 

A.  B.,  the  above  nanu'd  plaintiff,  says  that  he  has  commenced  a  civil 
action  against  the  above  named  defendant,  C.  D.,  in  the  said  Court  of  Com- 
mon Pleas  of  said county,  to  recover  possession  from  said  defendant 

of  the  following  specific  personal  property,  to  wit:  \^here  darribe  it  a*  <U- 
teribed  in  the  petition],  and  that  the  plaintiff  is  the  geueral  owner  of  all  the 
aaid  goods  and  chattels,  and  entitled  to  the  immediate  possession  thereof 
from  said  defendant;  that  all  the  suid  property  is  wrongfully  detained  by 
the  said  defendant  from  the  plaintiff;  and  that  none  of  said  property  waa 
taken  on  process  of  any  kind  issued  against  the  plaintiff,  nor  for  a  tax 
[or,  if  taken  on  process,  say :  that  said  property  was  taken  on  execution,  or 
order  of  attachment,  as  the  case  may  be,  by  the  defendant,  as  sheriff,  or 

ether  officer  executing  the  writ,  in  the  case  of ag:tinst  him,  said  \.  B., 

issued  by  the  Court  of  Common  Pleas  of  said  county  {according  to  ths/aet), 
and  that  all  of  said  property  is  exempt  from  execution  expressly,  and 
upon  demand,  and  selection  of  the  plaintiff,  of  which  legal  rights  he  has 
elected  to  avail  himself]. 

And  further  affiant  saith  not.  . 

Sworn  to  before  me  by  said  A.  B.,  and  by  him  signed  in  my  preseneey 

this day  of ,  a.  d.  18 — . 

,  Clerk  of  the  Court  of  Common  Pleas  of County. 

Order  of  Delivery  of  Specific  Personal  Property — Writ  op 

Replevin. 

[Form  576.    ^816.] 

The  State  of  Ohio, County,  »«. 

To  the  Sheriff  of County,  Greeting: 

Whereas,  A.  B.  has  commenced,  in  the  Court  of  Common  Pleas  for  said 
county  of ,  a  civil  action  against  C.  D.  for  the  recovery  of  the  follow- 
ing sj:>ecific  personal  property,  to  wit :  [  Here  describe  the  same  as  in  the  afftdavit.] 
And  has  filed  his  affidavit  in  the  clerk's  office  of  said  court,  in  order  to 
obtain  an  order  for  the  immediate  delivery  of  said  goods  and  chattels. 

Now.  therefore,  this  is  to  command  you.  as  such  sheriff,  to  take  the  said 
above  described  goods  and  chattels,  and  deliver  the  same  to  the  said  A. 
B..  the  plaintiff  in  said  action,  in  pursuance  of  law  ;  and  of  this  order 
and  your  proceedings  thereon  make  due  return  on  the  day  of 
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' ,  A.  D.   18 — .      \_The  return  day  is  the  same  as  that  of  a  summons.     §§  5039, 

5817.] 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  affixed  the  seal  of 
said  court,  at  the  clerk's  office,  this day  of ,  a.  d.  18 — . 

[seal  of  court.]  ,  Clerk  of  said  Court. 

Valuation  or  Appraisement  op  the  Property  Replevied. 

[Form  577.    §  5821.] 

We,  the  undersigned  appraisers,  having  been  selected  by ,  sheriflF  of 

said county,  to  ascertain  the  value  of  the  personal  property  hereinafter 

mentioned,  taken  on  an  order  of  delivery  in  the  case  of  A.  B.,  plaintiff, 

against  C.  D.,  defendant,  pending  in  the  Common   Pleas  Court  of 

County,  do,  after  being  first  duly  sworn  by  said  sheriff  truly  to  assess  the 
value  thereof,  value  and  appraise  said  goods  and  chattels  as  follows,  to 
wit:  \^Here.  enumerate  each  article  and  its  valuation.']  And  we  value  and  ap- 
praise the  whole  of  said  goods  and  chattels  at  the  said  sum  of dol- 
lars. [_The  separate  values  of  the  several  items  being  added  will  be  inserted  before 
the  word  "  dollars."'] 

Given  under  our  hands,  this day  of ,  a.  d.  18 — . 


\  I  Appi 


Plaintiff's  Undertaking. 

[Form  578.    §  5819.] 

Whereas,  A.  B.  has  caused  an  order  for  delivery  of  the  following  spe- 
cific personal  property  to  be  issued  out  of  the  Common  Pleas  Court  of 

County,  in  a  cause  now  pending  in  said  court,  wherein  the  said  A.  B. 

is  plaintiff,  and  C.  D.  is  defendant,  to  wit:  \_Here  describe  the  personal  prop- 
erty as  in  the  order  of  delivery. 1 

And  whereas,  the  said  order  of  delivery  was  issued  and  delivered  to 

,  sheriff  of  said  county,  and  the  said  sheriff  has  taken  said  specific 

personal  property  \_or  such  part  of  it  as  has  been  found  and  appraised,  enumer- 
ating it  in  such  case],  and  the  same  has  been  valued  and  appraised  by 
[two]  responsible  persons,  under  oath  administered  to  them  by  said  sheriff, 
at  the  sum  of dollars. 

Now,  therefore,  we, and ,  undertake  to  the  said  C.  D.,  the  said 

defendant,  in  the  sum  of dollars  [a<  least  double  the  appraised  value  of 

the  property],  that  the  said  A.  B.  shall  duly  prosecute  his  said  action,  and 
pay  all  costs  and  damages  which  may  be  awarded  against  him  in  said 
action. 

l^'^ie.]  ——,  I  |-y;^^  sureties.] 

Signed  in  my  presence  by  the  above  named  and  ,  and  ap- 
proved and  accepted  by  me,  this day  of ,  a.d.  18 — . 

,  Sheriff  of County. 
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Exception  by  Defendant  in  Replevin  to  the  Sufticiexcy  op 

THE  Sureties. 

[Form  679.    {5823] 
To ,  Sheriff  of County,  Ohio : 

I  hereby  give  you  notice  that  I  except  to  the  sufficiency  of  the  sureties, 

and  ,  accepted  and  approved  by  you,  in  the  undertaking  given 

on  behalf  of  A.  B..  and  executed  to  ine,  in  the  action   for  the  delivery  of 

specific  personal  property,  pending  in  the  Common  P'.eas  Court  of 

County,  Ohio,  wherein   snid  A.  B.  is  plaintiff  and  the  undersigned  is  de- 
fendant, it  being  cause  No. .     You  are,  therefore,  requested  by  me  to 

take  such  action  in  the  premises  as  is  prescribed  by  the  statute  in  such 
case  made  and  provided. 

IDate-l  C.  D.,  Defendant 

yote. — For  proceedings  by  the  officer  on  receiving  such  notice  within  twenty- 
fwiT  hour%  after  accepting  tbu  undertaking,  see  sections  5504-5507,  Hnd  Forms 
framed  upon  said  sections. 

Unless  the  case  fall  under  section  5820,  the  undertaking  must  be  given  within 
tmeniy-four  hours  after  the  taking  of  the  property  by  the  officer,  and  if  this  is 
net  done,  he  must  deliver  it  back  to  the  defendant,     i  5822. 

Return  of  Officer. 

[Form  680.    §§5816,5819.] 

Received  the  within   writ  on  the  day  of ,  A.  D.  18 — ,  at 

o'clock  —  M.;  and  according  to  the  command  thereof,  on  the day  of 

,  A.  D.  18 — ,  at  o'clock  —  u.,  I  took  the  within  named  specific 

personal  property,  and  have  caused  the  same  to  be  valued  by  the  oaths, 

administered  to  them  by  me,  of and [two]  res|x)nsible  men  of 

said  county,  whose  valuation  in  writing  is  herewith  returne<l;  and  within 
twenty-four  hours  after  the  taking  of  said  property,  I  have  taken  the 

undertaking  of  and ,  sureties  of  the  said  plaintiff,  A.  B.,  in  the 

sum  of  dollars,  double  said  appraised  value,  which  undertaking  it 

also  herewith  returned;  and  thereupon  I  delivered  said  property  to  the 
said  plaintiff,  A.  B. 

Oiven  under  my  hand,  this day  of  ,  a.  d.  18 — . 

,  Sheriff  of County. 

Soie. — The  officer  will,  of  course,  make  bis  return  according  to  what  be  has 
done  under  the  writ,  stating  succinctly,  in  narrative  form,  all  his  official  acts  in 
executing  the  siime.  The  nummoni  will  bo  returned  by  him  at  in  other  ar-tion*. 
If  he  return  that  the  property  can  not  be  found,  or  was  redelivered  to  the 
defendant  for  want  of  an  undertaking,  the  action  will  then  stand  as  an  action 
of  trover.    {6827. 
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When  the  Property  Replevied  Consists  of  an  Heir-loom,  Per- 
sonal Keep-sake,  a  Relic,  Model,  Gift,  Family  Picture, 
Painting,  or  Rare  Production  of  Art  or  Nature,  the  Value 
OP  which  is  not  wholly  in  its  Marketable  Character,  and 
WHICH  the  Officer  Must  Retain  for  Ten  Days  after  Taking 
THE  Same — Notice  that  Defendant  will  Demand  Return  of 
Such  Article. 

[Form  581.    §  5820.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    | 

No.  — .]  vs.  V  Notice  to  Sheriff. 

C.  D.,  Defendant.  J 

To ,  Sheriff  of  said  County  of : 

You  are  hereby  notified  that  I  will  demand  the  return,  upon  the  final 

trial  of  this  action,  of  the  following  property  taken  by  you  on  the  order 

of  delivery  herein,  the  same  being  an  heir-loom  l_or  other  article  specified  in 

section  5820),  to  wit:   [/Jcre  describe  the  same.'] 

And  also  that  I  will,  at  the  next  term  of  the  said  court,  move  for  an 

order  requiring  you,  or  the  officer  in  custody  of  the  same  under  said  order, 

to  retain  said  property,  subject  to  the  final  order  of  the  court  in  said 

cause.  Eespectfully  yours,  etc., 

[^Date.']  ,  Attorney  for  said  C.  D. 

Motion  to  the  Court  to  Require  the  Officer  to  Retain  the 
Property  Replevied. 

[Form  582.    §  5820.] 

Common  Pleas  Court  of County,  Ohio. 

^     T  'I  Motion    to    Require    OflBcer    to    Retain    Replevied 

a' D.,' Defendant.    )      Property. 

The  said  defendant,  C.  D.,  moves  the  court  to  require  the  sheriff  of  said 
county,  in  whose  custody  the  same  is,  under  an  order  of  delivery  issued 
herein,  to  retain  the  following  described  specific  personal  property,  sub- 
ject to  the  final  order  of  the  court  herein,  to  wit:  [_Here  describe  such  prop- 
erty.'] 

Said  property  is  claimed  as  an  heir-loom  [^or  other  article  specified  in  said 
section].  ,  Attorney  for  Defendant. 

Journal  Entry  Granting  Such  Motion. 

[Form  683.] 
■vj.    -|    ■      '  !  Order  Requiring  OfiBcer  to  Retain  Replevied  Prop- 

This  day  the  motion  heretofore  filed  herein  to  require  the  sheriff  to 
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retain  the  property  therein  mentioneil,  subject  to  the  final  order  of  the 
court  herein,  etc..  came  on  to  be  heard  by  the  court ;  and  the  same  having 
been  fully  heard  by  the  court,  the  court  doth  find  thatsaid  pernonal  prop- 
»erty  mentioned  in  said  motion  is*  an  heir-loom,  and  grants  said  motion. 
Whereupon  said  oflBcer  is  hereby  required  and  ordered  to  retain  and 
safely  keep  the  said  {^hcre  deteribe  the  propert;/],  subject  to  the  final  order  of 
the  court. 

(If,  on  the  application  of  either  party,  such  order  \a  refused  by  the 
court  on  the  ground  that  such  property  does  not  belong  to  one  or  more 
of  the  kinds  of  personal  property  specified  in  section  5820,  the  officer 
will  deliver  it  to  the  plaintiff,  his  agent  or  attorney,  upon  the  execution 
of  an  undertaking  according  to  section  5819,  which  undertaking  is  to 
be  filed  with  the  clerk  within  itn  days  after  the  refusal  of  the  court  to 
make  such  order  for  the  retention  of  the  property  by  the  officer;  or 
within  ten  days  from  the  expiration  of  the  time  to  give  the  notice 
(Form  581),  which  undertaking  such  officer  is  to  file  with  the  clerk.) 

Petitiox  whex  Plaintiff  has  but  a  Special  or  Partial  Own- 
ership OR  Interest  in  the  Property  ENTrrLisa  Him  to  its 

P068ES810K. 

[Form  684.    §2  5035,  5815.] 

\^Follow  Form  574  to  the  Jirst  *,  and  add :^ 

That  he  has  an  interest  and  a  special  and  partial  ownership  in  the  fol- 
lowing  goods  and  chattels,  and  is  entitled  to  the  immediate  possession 
thereof,  to  wit:  [^Here  describe  the  property.'] 

And  the  plaintiff  further  says  that  the  factt  creating  and  giving  him 
such  said  interest  and  right  in  and  to  said  specific  personal  property  are 

these:  That  the  said  defendant,  on  or  about  the  day  of .  a.  d. 

18 — .  stored  said  goods  and  chattels  in  the  warehou^te  of  the  plaintiff,  in 

,  agreeing  to  pay  the  plaintiff  for  the  storage  of  the  same  in  such  said 

warehouse  the  sum  of dollars  per  month,  and  under  said  agreement 

the  same  were  there  kept  and  8tore<l  by  the  plaintiff  from  said  last  named 

day  until  on  or  about  the day  of ,  a.  d.  18 — ,  aperio<lof ,  when 

there  was  due  from  the  defendant  to  the  plaintiff  for  such  keep  and  stor- 
age the  sum  of dollars,  no  part  of  which  has  been  paid  to  the  plaintiff, 

and  all  of  which  is  due  to  him  from  the  defendant;  and  that  the 
defendant,  on  said  last  named  day,  without  the  knowledge  or  consent 
of  the  plaintiff,  wrongfully  took  and  removed  said  pro|»erty  from  said 
warehouse  without  paying  the  plaintiff  any  thing  for  such  keep  and  stor- 
age, and  has  ever  since  wrongfully  retaineil  the  poaMMion  of  the  tame. 

[Cbn<*W«  Of  in  Form  h7i/rom  the  teeond  *.] 

Kote, — The  afBdavit  fur  order  of  delit>ery  will  describe  the  special  property 
as  is  done  in  the  petition.  To  autborizo  surh  notion  the  special  interest  ur  prop- 
erty in  the  goods  and  chattels  must  be  such  as  to  entitle  the  plaintiff  to  the  im- 
mediate possession   of  the  property,  and  the  facta  making  such  right  must  be 
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Stated  in  the  petition,  and  affidavit  for  the  order  of  replevin.     A  warehouseman 
has  a  Hen  on  the  goods  for  the  charges  of  storage.     If  ho  voiuntarily  parts  with 
the  possession  of  the  goods  he  loses  his  lien,  but  if  the  goods  are  taken  away 
without   his   consent,  he  retains   his  lien   on  such  goods,  and   may  repossess, 
himself  of  and  retain  them  until  his  charges  are  paid. 

The  order  of  replevin,  appraisement,  undertaking,  etc.,  will  be  the  same  as  in 
cases  of  general  ownership. 

Return  of  Property  Not  Found. 
[Form  586.] 

[State  time  of  receiving  writ,  and  add  :  ]  And  made  diligent  search  for  the 
property  described  in  the  within  order,  and  the  same  can  not  be  found 
within  said  county  of . 

[Date.']  ,  SheriflF  of County. 

Answers — General    Denial— Deny    Each    and    Every    Fact 
Stated  in  the  Petition. 

[Form  586.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    ] 
No.  — .]  vs.  V  Answer. 

C.  D.,  Defendant.  ] 

For  answer  to  the  petition  herein,  C.  D.,  the  defendant,  says  that  he  de- 
nies that  he  wrongfully  detains  the  said  goods  and  chattels  therein  men- 
tioned, or  any  part  of  the  same,  from  the  plaintiff 

[  Verification.']  ,  Attorney  for  Defendant. 

Note. — Under  this  plea,  according  to  the  common-law  practice  in  Ohio,  before 
the  adoption  of  the  present  Code  system,  the  defendant  could  prove,  as  a  de- 
fense, that  he  held  the  property  in  dispute  by  legal  process  against  a  third  per- 
son, issued  to  himself  as  an  officer.     Oaks  v.  Wyatt,  10  O.  344. 

The  geneal  rule  that  an  officer,  to  be  entitled  to  defend  by  virtue  of  legal 
process  in  his  hands,  must  specially  plead  and  justify  under  the  same,  was  fully 
settled  in  common-law  practice  in  all  other  actions  than  in  replevin.  Whether, 
in  replevin,  the  rule  has  been  changed  by  section  5070,  requiring  a  statement 
of  new  matter  constituting  a  defense,  etc.,  has  not  been  decided. 

In  all  other  cases,  iustification,  as  an  officer,  such  as  sheriff,  or  treasurer  dis- 
training for  taxes,  etc.,  acting  under  legal  process,  must  be  specially  pleaded,  or 
the  fact  can  not  be  given  in  evidence. 

Should  the  pleader,  out  of  abundant  caution,  plead  such  fact,  it  may  be  stated 
as  a  second  defense  in  the  form  following. 

[Form  587.] 
2.   And  for  a  second  defense,  the  defendant  says  that  he  is,  and  since 

the day  of ,  a.  d.  18—,  has  been   sheriff  of  the  county  of -, 

Ohio;  that,  in  the  case  of against ,  there  was  duly  issued  out  of 
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the  Court  of  Common  Pleas  of  County.  Ohio,  a  writ  of  execution. 

No. 1  in  favor  of  said  against  ,  for  the  sum  of dollars, 

principal  debt,  and dollars  cost,  with  interest  from  the day  of 

,  A.  D.,  18 — .     Defendant's  costs. dollars,  and  accruing  costs,  which 

execution,  a  copy  of  wiiich,  with  the  indorsements  thereon,  is  file<l  here- 
with, was  duly  delivered  by  the  clerk  of  said  court  to  this  defendant,  m 
such  said  Rheriff;  and  in  obedience  to  the  command  of  said  writ  of  execu- 
tion, this  defendant,  as  such  said  sheriff,  on  the  day  of ,  18—, 

duly  levied  the  same  upon  all  the  said  goods  and  chattels  mentioned  and 
described  in  the  petition  herein,  and  that  this  defendant,  as  such  said 
sheriff,  by  virtue  of  said  execution  and  levy,  rightfully  and  lawfully  detAina 
all  said  goods  and  chattels  for  the  payment  and  satisfaction,  according  to 
law,  of  said  execution  debt  and  costs. 

[  Verification.'^  ,  Attorney  for  Defendant 

Sote. — In  case  such  officer  successfully  defends  the  action,  he  will  be  entitled 
to  recover  fruni  the  plaintiff,  nut  the  value  of  the  property  replevied  from  bim, 
but.  if  it  be  worth  more,  only  the  amount  of  the  execution  debt.  On  application 
to  the  court  by  such  officer,  or  the  party  in  whose  favor  the  writ  issued, 
the  court  may  permit  the  latter  to  be  substituted  in  the  actioo.  {  5018; 
Sup^  p.  829. 

Of  Sdcb  Application. 

[Form  588.] 
Common  Fleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    ) 
No.  — .1  vs.  \  Application  for  Leave  to  Substitute  E.  F.  uDefendant 

C.  D.,  Defendant.) 

And  now  comes  said  C.  D.  [or,  E.  F.],  and  represents  to  the  court  that 
■aid  C.  D.  defends  this  action  as  sheriff,  he  having  levied  upon  the  prop- 
erty in  question  on  execution  in  which  said  E.  F.  is  the  party  in  whose 
favor  the  same  was  issued.  He  asks  that  said  E.  F.  be  substituted  for  said 
C.  D.,  as  defendant  herein.  ,  Attorney  for  Defendant 

Order  ScBSTmrriNO  Defexdakt. 
[Form  589.    \  5018 ;  Sup.,  p.  329.] 

A.  B.  ) 

No.  — .]  v$.  \  Substitution  of  E.  F.  a«  Defendant 

C.  D.  j 

On  the  application  of  the  said  C.  D.  [or,  E.  F.].  the  said  E.  F.  is  hereby 
substituted  for  said  C.  D.,  who  defends  as  sheriff,  in  tbis  action,  at  defend- 
ant herein 
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Property  in  Another  Person. 

[Form  590.] 
Common  Pleas  Court  of  — ; —  County,  Ohio. 

A.  B.,  Plaintiff,     r 
No.  — .]  vs.  >  Answer 

C.  D.,  Defendant.  ] 

For  answer  to  the  petition  herein,  the  said  defendant  says  that  all  the 
said  goods  and  chattels  in  said  petition  mentioned  were,  at  the  com- 
mencement of  this  action,  the  property  of  this  defendant  [or,  of  one  E. 
F.],  who  was  and  is  entitled  to  the  possession  of  the  same.  Wherefore, 
he  prays  judgment  against  said  plaintiff,  A.  B.,  according  to  law. 

l_Ver ideation. ^  ,  Attorney  for  C.  D. 

Note. — At  common  law,  a  replication,  was  necessary  to  such  an  answer;  and 
it  will  bo  advisable  under  the  Code  to  file  a  reply.  The  defendant  may  also 
deny  that  the  property  is  the  property  of  the  plaintifi*,  and  this  will  be  good 
without  averring  the  right  of  possession  thereof.      Williams  v.   West,  2  O.  S.  82. 

Verdict  and   Judgment  for  Plaintiff  on  General  Issue  or 

NoN  Detinet. 

[Form  591.    §  5825.] 
A.  B.  1 

No.  — .]  vs.  L  Verdict  and  Judgment  for  Plaintiff  in  Replevin. 

C.  D.  J 

This  day  came  the  parties,  by  their  attorneys,  and  thereupon  came  a 
jury,  to  wit,  E.  F.  [^eic.'],  who  being  duly  impaneled  and  sworn  the  truth 
to  speak  upon  the  issue  joined  between  the  parties,  upon  their  oaths  do 
say  that  they  find  for  the  plaintiff,  and  do  further  assess  his  damages  for 
the  illegal  detention  of  said  property  by  said  defendant,  C.  D.,  at dol- 
lars.* 

Therefore,  it  is  considered  by  the  court,  that  the  said  A.  B.  recover  of 

the  said  C.  D.  the  said  sum  of dollars,  in  form  aforesaid  assessed,  and 

also  his  costs  herein  expended,  taxed  at dollars. 

Defendant's  costs  taxed  at dollars. 

[To  all  of  which  the  defendant  excepts.] 

Verdict  and  Judgment  for  Plaintiff  on  Default — Damages 
Assessed  by  Jury. 

[Form  592.    §  5825.] 

a.  B.  »  jj^  Replevin — Verdict  and  Judgment  by  Default  for 

JNo.  — .J^w^  r      Plaintiff 

This  day  came  the  said  plaintiff,  A.  B.,  by  his  attorney,  and  the  said  C. 
D.,  though  solemnly  called,  came  not,  but  made  default;  whereupon  it  is 
considered  that  the  said  A.  B.  ought  to  recover  his  damages  against  the 
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said  C.  D..  by  reason  of  the  premises  ;*  but  because  the  damages  are  to  the 
court  here  unknown,  therefore  this  cause  is  ordered  to  be  submitted  to  a 
jury  pn  inquiry  of  damages;  and  thereupon,  a  jury  being  called,  came,  to 
wit.  E.  F.,  ^eic  ],  who  being  duly  impaneled  and  sworn  to  inquire  of  the 
damages  sustained  by  the  said  A.  B.,  by  reason  of  the  wrongful  detention  of 
the  goods  and  chattels  in  the  petition  herein  mentioned,  upon  their  oaths 

do  assess  the  same  to dollars. 

{^Conclude  at  in  Form  591.] 

If  the  cause,  on  such  default,  is  submitted  to  the  court  for  the  as- 
sessment of  damages  for  the  wrongful  dctentioD,  under  section  5204 
(see  Wolf  V.  Meyer,  12  O.  S.  432,  that  this  could  not  be  done  under 
the  common-law  system),  follow  Form  592  to  the  *,  and  say  : 

[Form  593.    §  5204.] 

And  thereupon,  the  plaintiff,  in  open  court,  waived  the  impaneling  of  a 
jury,  and  with  the  assent  of  the  court,  submitted  this  cause  to  the  court 
to  inquire  what  damages  he  ought  to  recover  by  reason  of  such  said  illegal 
detention  of  said  property  mentioned  in  the  petition;  whereupon,  the 
court  having  heard  the  evidence  adduced  by  the  plaintiff,  and  being  fully 
advised  in  the  premises,  doth  assess  the  damages  of  the  plaintiff  for  such 

wrongful  detention   of  said  property,  against  said  defendant,  to  

dollars. 

{^Omelude  as  in  Form  591. J 

Verdict  and  Judgment  for  the  Plaintiff,  when  the  Property 
Claimed  has  not  Been  Taken  or  Returned  to  the  Defend- 
ant. 

[Form  594.    §  5827.] 
A.  B.  I 

No.  — .]  vs.  >  Replevin — Judgment  for  Plaintiff,  $ . 

C.  D.  j 

This  day  came  the  parties,  by  their  attorneys,  and  thereupon  came  a 
jury,  to  wit,  E.  F.  [etc.'],  who  being  duly  impaneled  and  sworn  the  truth 
to  speak  upon  the  issue  joined  between  the  parties,  upon  their  oaths  do 
■ay  that  the  said  A.  B.  is  the  owner  and  entitled  to  the  immediate  po«> 
session  of  the  said  go<Hls  and  chattels  in  the  petition  mentioned,  and  that 
the  said  C.  D.  doth  wrongfully  detain  the  same  from  the  said  A.  B.  as 

stated  in  the  said  petition;  that  the  value  of  the  same  in dollars, 

which  sum  we  find  due  to  the  plaintiff  from  the  defendant,  together  with 

dollars  damages  for  caid  wrongful  detention. 

l^Omelude  eu  in  Form  591.] 

Note. — There  is  oonfliot  in  the  decisions  at  to  whether  a  judgment  ahnf,  in 
trover  or  tieapass,  for  the  value  of  the  property,  voau  the  title  thereto  in  the 
defendant.    The  weight  of  the  American  autborities  i«  that  it  d<>es  not  until 
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the  judgment  is  fully  satisfied,  and  the  value  of  the  property  as  ascertained  by 
the  court  has  been  paid  to  the  plaintiff.  Freeman  on  Judgments,  section  237, 
and  cases  there  cited.     Contra  in  Ohio,  Acheson  v.  Miller,  2  0.  S.  203. 

When  property  is  returned  to  the  defendant  for  want  of  the  undertaking,  the 
plaintiff  is  liable  for  the  costs  of  taking  such  property. 

Damages  Assessed  and  Judgment  for  Defendant,  when  Plaint- 
iff Fails  to  Prosecute,  or  upon  Demurrer. 

[Form  595.    §  5824] 
A.  B.  ] 

No.  — .]  vs.  \  In  Replevin — Judgment  for  Defendant,  $ . 

C.  D.  ] 

This  day  came  the  defendant,  by  his  attorney,  and  thereupon  the  said 
plaintiflF  failed  to  appear  and  prosecute  his  suit,  whereupon  the  said  de- 
fendant, C.  D.,  demands  a  jury,  as  well  to  inquire  into  his  right  of 
property  and  right  of  possession  in  the  goods  and  chattels,  in  said  petition 
mentioned,  as  to  assess  his  damages  in  the  premises;  and  thereupon  a 
jury  being  called,  came,  to  wit  E.  F.  [e^c],  who  being  duly  impaneled  and 
sworn  in  that  behalf,  upon  their  oaths  do  say  that  at  the  commencement 
of  this  suit  the  right  of  property,  or,  the  right  of  possession  [or  both,  as  the 
case  may  be]  in  the  said  goods  and  chattels,  in  said  petition  mentioned,  was 
in  the  said  C.  D.,  and  they  assess  the  damages  of  the  said  C.  D.,  including 
his  damages  for  said  right  of  property,  or,  right  of  possession  {or  both,  as 
the  case  may  be],  to dollars.* 

Wherefore,  it  is  considered  that  the  said  defendant,  C.  D.,  recover  of 
the  said  plaintifiF,  A.  B.,  the  said  sum  of dollars,  his  damages  afore- 
said, in  form  aforesaid  assessed,  and  also  his  costs  herein  incurred  and 
expended,  taxed  to dollars. 

Plaintiffs  costs  taxed  to dollars. 

Should  the  defendant  be  entitled  to  final  judgment  upon  demurrer 
to  the  plaintiff's  petition  or  reply,  or  upon  the  overruling  of  the  plaint- 
iff's demurrer  to  the  defendant's  answer,  the  form  can  be  drawn  by 
merely  changing  the  phraseology  of  the  foregoing  entry. 

Issue  Found  for  and  Right  of  Property  and  Right  of  Posses- 
sion, OR  Either,  Found  in  Defendant — Damages  Assessed  and 
Judgment. 

[Form  596.    §5826.] 
A.  B.  ] 

No.  — .]  vs.  \  In  Replevin — Judgment  for  Defendant,  $ . 

C.  D.  ] 

This  day  came  the  parties,  by  their  attorneys,  and  thereupon  came  a 

jury,  to  wit,  E.  F.  {etc.],  who  being  duly  impaneled  and  sworn  the  truth  to 

speak  upon  the  issue  joined  between  the  parties,*  upon  their  oaths  do  say 

that  they  find  for  said  defendant,  and  they  also  find  that  the  said  defend 
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ant,  at  the  commencement  of  this  action,  bad  the  right  of  property  [or, 
the  right  of  possession  only]  in  and  to  the  goods  and  chattels  roentionetl 
in  the  petition,  and  do  assess  to  him,  by  reason  of  the  preniiaes, dol- 
lars as  damages. 

Therefore  it  is  considered  that  the  said  defendant,  C.  D.,  recover  of  the 

said  plaintiff,  A.  B..  the  said  sum  of dollars,  his  damages  aforesaid, 

in  form  aforesaid  assessed,  and  also  his  costs  herein  incurred  and  ex* 
pended,  taxed  to dollars. 

Plaintiff's  costs  taxed  to dollars. 

Verdict  and  Judgment  in  Favor  of  Plaintiff  in  Part  and  for 
Defendant  in  Part. 

[Form  597.] 

[Follow  hat  form  to  the*,  and  add  :'\  Upon  their  oaths,  do  say  that  the 
said  C  D.  doth  detain  the  said  [here  describe  the  property  found  for  plaintiff^, 
of  the  said  A.  B.,  parcel  of  the  goods  and  chattels  in  the  said  petition 
mentioned,  and  they  assess  the  damages  of  the  said  A.  B.,  by  reason  of 

the  premises,  to dollars;  and  the  jury  aforesaid  further  say  that  said 

C.  D.  doth  not  detain  the  said  [here  deacriht  such  property'],  the  residue  of 
the  goods  and  chattels  described  in  the  petition  herein,  but  that,  at  the 
commencement  of  this  action,  the  right  of  property  [or.  the  right  of  pos- 
session {or  both,  as  the  ease  may  be),  in  the  said  {here  describe  the  propertyY], 
was  in  the  said  C.  D.,  and  they  assess  the  damages  of  the  said  C.  D.,  by 
reason  of  the  premises,  to  dollars. 

Therefore  it  is  considered  by  the  court  that  the  said  plaintiff,  A.  B.,  re- 
cover of  the  said  defendant,  C.  D..  the  said  sum  of dollars,  his  dam- 
ages aforesaid,  in  form  aforesaid  assessed,  and  also  his  costs  in  this  behalf 
expended,  taxed  to dollars. 

And  it  is  further  adjudged  by  the  court  that  the  said  C.  D.  recover  of 

the  said  \.  B.  the  said  sum  of dollars,  his  damages  aforesaid,  in  form 

aforesaid  assessed,  and  also  his  costs  in  that  behalf  expended,  taxed  to 
dollars. 

yote.—  What  i«  meant  by  each  party  recovering  full  costs  in  r«plevin  for 
several  articles,  where  the  jury  find  for  the  plaintiffs.*  to  part  of  them,  and  for 
the  defendant  as  to  part  (Clark  v.  Kfith,  9  O.  72),  is  that  the  plsintiff  recover* 
a  judgment  against  the  defendant  for  the  costs  made  by  the  pliiintiff,  and  the 
defendant  against  the  plaintiff  for  the  c<«ts  made  by  the  defendant. 

In  replevin  case^,  proper  forms  of  verdicts  should  be  prepared,  and  by  the 
court  submitted  to  the  jury  to  ioiure  correctness  io  the  form  of  their  flodiog. 
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CHAPTER  XLIX. 

PROCEEDINGS  IN  THE  CONTEST  OF  WILLS. 

When  a  will  has  been  admitted  to  probate,  the  only  remedy  of  par- 
ties adversely  interested  is  by  the  institution  of  proceedings  in  the 
Court  of  Common  Pleas  to  contest  the  validity  of  such  will,  that  is,  to 
try  the  question  on  an  issue  to  be  submitted  to  a  jury — whether  the 
paper  writing  is  the  last  will  and  testament  of  the  deceased  testator 
or  not. 

The  proceedings  to  admit  the  will  to  probate  in  the  Probate  Court, 
or  by  the  Common  Pleas  Court  when  the  probate  judge  can  not  act, 
are  ex  parte — no  parties  adversely  interested  have  the  legal  right  to 
contest  such  proceedings  to  admit  the  will  to  probate,  by  producing 
witnesses  and  introducing  evidence,  or  arguing  against  such  probate; 
and  if  probate  be  granted,  there  is  no  appeal  or  right  to  file  a  petition 
in  error  to  review  the  order  of  probate ;  but  if  probate  is  denied,  the 
order  of  denial  may  be  appealed  from. 

Yet,  in  proceedings  to  contest  a  will,  after  its  probate,  the  order  of 
probate  is  prima  facie  evidence  of  the  due  attestation,  execution,  and 
validity  of  the  will ;  and  a  certified  copy  of  the  testimony  of  witnesses 
examined  on  the  probate  of  a  will,  if  out  of  the  jurisdiction  of  the 
court,  dead,  or  who  have  become  incompetent  since  the  probate,  will 
be  admitted  in  evidence  on  the  trial,  though  there  has  been  no  oppor- 
tunity given  to  cross-examine  such  witnesses,  that  fact  merely  going 
to  the  credibility  and  weight  of  the  evidence  of  such  witnesses  in  the 
estimation  of  the  jury.  In  such  contest,  an  issue  is  made  up,  either 
in  the  pleadings,  or  by  an  order  of  the  court  entei-ed  on  the  journal, 
whether  the  writing  produced  is  the  last  will  or  codicil  of  the  testator 
or  not,  which  issue  must  be  tried  by  a  jury.  In  such  proceeding  to 
con  test,  no  judicial  coTistruction  of  the  will  can  be  had,  that  being 
only  the  subject  of  an  independent  action  when  the  validity  of  the 
will  is  established.  The  contents  of  the  will,  in  proceedings  to  con- 
test its  validity,  can  only  be  considered  to  determine  whether  the  tes- 
tator was  of  disposing  mind  and  memory,  or  not  unduly  influenced  by 
or  on  behalf  of  some  beneficiary  of  the  will.  A  sensible  and  just  will, 
ill  view  of  all  the  circumstances,  is  always  strong  evidence  that  the 
testator,  if  it  was  wholly  dictated  by  him,  had  sufficient  capacity  to 
make  it,  and  the  conver-e  of  this  rule  will  hold  good. 
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"To  justify  a  jury  iu  iDvalidating  a  will,  frum  its  intrinsie  evidenoe 
only,  would  require  an  extreme  case,  perhaps  such  as  can  never  occur; 
but  the  disposition  of  the  property  may  be  »)  utterly  absurd  or  unjuBt 
as  to  induce  a  reasonable  l)elief  that  no  man  in  his  senses,  and  uncon- 
tn>lled  by  an  improper  influence,  would  make  it;  and  there  may  be 
cases  where  the  internal  evidence,  added  to  other  proof,  which  would 
of  itself  leave  the  question  doubtful,  ought  to  turn  the  scale."  Per 
Gibson,  C.  J.,  Patterson  v.  Patteraon,  6  Serg.  &  Raw.  56. 

The  better  and  modern  rule  is  that  it  requires  the  same  degree  of 
capacity  to  make  a  valid  will  as  to  do  any  legally  binding  civil  act 
of  like  nature  in  reference  to  such  property,  such  as  contracting  to  sell 
it,  etc. 

Upon  such  issue,  the  party  sustaining  the  will  introduces  it  in  evi- 
dence to  the  jury,  with  the  order  of  probate,  and  resta  his  case;  the 
party  contesting  then  introduces  his  evidence,  and  the  defendant  his 
other  evidence  by  way  of  rebuttal,  which  gives  him  the  right  to  open 
and  close  the  argument  to  the  jury,  although  the  execution  of  the 
will  and  the  order  of  probate  may  be  admitted  in  the  plaintiff's  petw 
tion.  This  renders  the  proceedings  in  the  contest  of  ^  will  in  Ohio 
strikingly  anomalous.  By  the  established  rules  of  pleading  as  to  the 
maintenance  of  issues,  the  admission  of  the  execution  of  the  will  and 
the  order  of  its  probate,  would  relieve  the  defendant  from  pn)of  in 
the  first  instance,  and  cast  the  burden  upon  the  plaintiff  of  proving 
its  validity,  thus  giving  him  the  right  to  open  and  close  the  testimony 
and  argument  to  the  jury;  and,  perhaps,  as  such  pm  bate  is  ordered 
wholly  ujwn  ex  parte  evidence,  by  which  an  adverse  |Mirty  is  not  gen- 
erally affected  in  a  legal  action,  pure  legal  reasoning  would  require 
that  the  party  seeking  to  establish  a  will,  in  an  action  contesting  it. 
should  be  requinnl  to  prove  it  to  be  the  valid  last  will  and  testa- 
ment of  the  testjitor,  as  if  it  had  never  been  admitted  t4>  probate, 
when  he  would  properly  have  the  opening  and  close  of  the  evidence 
and  the  argument  to  the  jury.  But  neither  of  these  rules  is  the  law 
in  Ohio. 

This  anomaly  in  the  present  proceedings  in  Ohio  to  contest  wills 
probably  arose  from  the  trial  of  the  validity  of  the  will  of  General 
Duncan  Mc.Xrthur,  in  Ross  county,  in  1839,  under  the  act  of  Febru- 
ar}'  18,  1831  (3  Chase,  1785),  and  which  will  and  such  proceedings 
resulted  in  the  important  cause  of  Me  Arthur  v.  SeoU  et  ah.,  reported  in 
113U.  S.  340. 

In  the  trial  of  that  case  in  the  Court  of  Ctimmon  Pleas  of  Ro«s 
County,  neither  the  contestants  nor  coutestees  prMlucx-tl  the  will  at  the 
trial— each  contending  that  it  was  the  du^  of  the  other  tu  do  so — and 
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the  order  of  probate  was  not  then  made  prima  facie  evidence  of  the 
validity  of  a  will  on  such  trial.  The  court  charged  the  jury  that 
if  the  will  was  not  produced  it  should  be  found  invalid  upon  the  issu^ 
submitted  to  them,  the  burden  of  proving  its  validity  being  upon  the 
party  maintaining  it ;  and  thus  it  was  set  aside.  Under  the  statute 
then  in  force,  the  parties  sustaining  the  will,  the  defendants,  held  the 
affirmative  {Grreen  v.  Green,  5  O.  278),  and  they  declined  to  produce 
any  evidence,  which  led  to  the  verdict  for  the  coutestors. 

Thereupon,  the  statute  of  March  23,  1840  (1  Curwen,  685),  was 
enacted,  the  24th  section  of  which  provided,  as  has  every  subsequent 
act,  that  "The  order  of  probate  shall  be  prima  facie  ievidence,  on  the 
trial  of  said  issue,  of  the  due  attestation,  execution,  and  validity 
of  said  will ;  "  but  still  left  the  affirmative  of  the  issue  with  the  de- 
fendant, the  party  affirming  the  will ;  and  as  a  will  can  not  be  con- 
tested until  after  its  admission  to  probate,  which  the  pleading  to 
contest  must  state  as  a  jurisdictional  fact,  essential  to  the  maintenance 
of  the  action,  a  recurrence  of  the  procedure  in  the  Mc Arthur  will 
trial  was  made  impossible,  but  established  such  legal  anomaly. 

The  executor,  or  administrator  with  the  will  annexed,  should  be 
made  a  party  defendant,  in  order  that  the  production  of  the  will  at 
the  trial  may  be  enforced.  The  will,  and  not  a  copy,  must  be  pro- 
duced, if  not  lost  or  destroyed.  §  5861.  And  at  common  law,  a  mere 
executor  or  trustee,  who  took  no  beneficial  interest  under  a  will,  was 
held  to  be  a  competent  witness  in  a  trial  contesting  it,  though  parties 
to  a  suit,  and  persons  having  a  direct  interest  in  its  result,  were  not 
competent.  Starkie  on  Ev.,  pt.  4,  p.  1689,  and  cases  there  cited. 
He  was  not  liable  even  for  costs. 

The  wills  act,  or  law  of  wills  in  Ohio,  is  found  in  sections  5913- 
5993;  crimes,  and  punishment  thereof,  in  relation  to  wills — stealing, 
destroying,  or  secreting,  section  6859  ;  forging,  altering,  counterfeiting, 
etc.,  section  7091 ;  indictment  for,  etc.,  section  7224. 

Definitions  of  terms.  Sec.  5913.  In  this  title  (tit.  2,  ch.  1)  the  term 
*'  will"  shall  be  construed  to  include  codicils  as  well  as  wills;  every 
word  importing  the  masculine  gender  may  extend  and  be  applied  to 
females  as  well  as  males;  every  word  importing  the  singular  number 
only  may  extend  to  and  be  applied  to  several  persons  or  things  as  well 
as  one ;  and  every  word  importing  the  plural  number  only  may  ex- 
tend to  and  be  applied  to  one  person  or  thing  as  well  as  several. 

(a)  In  construing  a  will  with  codicils,  the  whole  is  to  be  taken  to- 
gether as  parts  of  one  instrument.     Phipps  v.  Hope,  16  O.  S.  586. 
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The  (watrudion  of  a  will  can  uot  he  inquired  into  in  a  proceeding  to 
contest  its  validity.     Mean  v.  Mean,  15  O.  S.  90. 

Who  may  make  a  will.  Sec.  5914.  Any  person  of  full  age,  and  of 
sound  niind  and  memory,  and  not  under  any  restraint,  having  any  prop- 
erty, personal  or  real,  or  any  interest  therein,  may  give  and  bequeath 
the  same  to  any  person  by  last  will  and  testament  lawfully  executed. 

(a)  A  married  woman  may  make  a  will.  Allen  v.  Utile,  5  O.  65. 
(And  a  female  is  "of  full  age"  at  eighteen  years.) 

A  written  promise  to  pay  a  certain  sum  of  money  after  the  death 
of  the  maker,  placed  in  the  hands  of  a  aeoond  person,  with  injunctions 
to  deliver  it  after  his  decease,  is  not  good  as  a  testamentary  disposi- 
tion.    Flamor  v.  Moore,  8  O.  S.  239. 

Nor  are  directions  by  an  owner,  in  respect  to  the  disposition  of  his 
property,  to  take  effect  after  his  death,  of  any  validity,  unless  made 
through  the  medium  of  a  last  will  and  testament.  Fhipp»  v.  Hope, 
16  O.  S.  586. 

(As  to  what  does  constitute  a  delivery  in  eterow  so  aa  to  paw  title, 
see  Ball  v.  Foreman,  37  O.  S.  132 :  "  Where  a  grantor  in  a  dee<l  de- 
livers the  same  t<>  a  third  person  (m  his  deed  (in  prnenti),  to  be  delivere«l 
to  tl»e  grantee  at  the  death  of  the  grantor,  and  the  deed  is  accordingly 
delivered  to  the  grantee  upon  the  grantor's  death,  the  title  passes  to 
the  grantee  as  of  the  date  of  the  first  delivery." 

What  does  not  constitute  such  delivery:  "A.,  having  executed  in 
due  form  a  deed  of  gift  of  real  estate  to  his  mn,  said  to  B.,  *  Take  this 
deed  and  keep  it.  If  I  get  well  I  will  call  for  it.  If  I  don't,  give  it 
to  Billy,'  the  grantee.  A.  was  then  ill,  and  died  within  a  few  days 
thereafter  of  the  same  illness,  and  B.  then  hande<l  the  deed  to  the 
grantee,  who  caused  it  to  be  recorded.  Held,  that  this  did  not  constitute 
a  delivery,  and  the  instrument  was  invalid  as  a  deed."  }Villiam$  v. 
Schatz,  42  O.  S.  47.     See  also  Crooh  v.  Crooh,  34  O.  8.  610.) 

A  joint  will,  that  is,  a  will  not  joint  in  form  only,  and  executed  by 
two  persons,  disposing  of  their  several  properties,  at  the  same  time, 
upon  the  .same  sheet  of  pa|)er,  and  capable  only  of  a  several  operation 
and  effect,  but  one  which  is  joint  in  mbdanoe,  as  where  the  parties  to 
it  are  severally  owners  of  their  property  in  their  individual  right,  and 
where  they  attempt  to  dispose  of  the  property  of  each,  and  to  treat  it 
asa  joint  fund,  jointly  devising  the  real  pr>perty  of  each,  and  bequeath- 
ing legacies  out  of  the  personalty  of  both,  etc.,  is  unknown  to  the  tes- 
tamentary law  of  this  state,  and  is  inconsistent  with  the  policy  of  its 
legislation  on  the  subject.      Walker  v.   Walker,  14  0  8.  157. 

Such  will  can  not  be  admitted  to  probate  as  the  separate  will  of 


912  CODE  PRACTICE  AND  PRECEDENTS. 

either  of  the  makers,  although  some  of  its  provisions  may  be  several 
in  form  and  effect.     lb. 

A  county  can  take  real  estate  by  devise ;  and  where  the  devise  is  to 
the  county  by  name,  without  limiting  the  uses  of  the  property,  it  vests 
in  the  board  of  commissioners,  for  the  use  of  the  county,  and  may  be 
appropriated  by  them  to  any  and  all  authorized  county  purposes. 
Carder  v.  Fayette  Co.,  16  O.  S.  353. 

Such  devise  may  have  a  condition  annexed,  requiring  an  annuity  to 
be  paid  to  the  widow  of  the  testator.     lb. 

When  bequest  or  devise  to  charitable  purpose  void,  unless  will  made  one 
year  before  death.  Sec.  5915.  If  any  testator  die  leaving  issue  of  his 
l)ody,  or  an  adopted  child,  living,  or  the  legal  representatives  of  either, 
and  the  will  of  such  testator  give,  devise,  or  bequeath  the  estate  of 
such  testator,  or  any  part  thereof,  to  any  benevolent,  religious,  educa- 
tional, or  charitable  purpose,  or  to  this  state  or  to  any  other  state  or 
country,  or  to  any  county,  city,  village,  or  other  corporation  or  asso- 
ciation in  this  or  any  other  state  or  country,  or  to  any  person  in  trust 
for  any  of  such  purposes  in  this  or  any  other  state  or  country,  or  mu- 
nicipalities, corporations,  or  associations,  whether  such  trust  appears 
on  the  face  of  the  instrument  making  such  gift,  devise,  or  bequest,  or 
not;  such  will  as  to  such  gift,  devise,  or  bequest,  shall  be  invalid  un- 
less such  will  shall  have  been  executed  according  to  law,  at  least  one 
year  prior  to  the  decease  of  such  testator. 

Note. — While  legislation  similar  in  character  has  long  been  adopted  in  Eng- 
land, and  in  other  states,  it  was  first  enacted  in  Ohio,  March  30,  1874. 

(a)  This  legislation  is  constitutional  and  valid.  Such  void  bequest 
never  takes  effect,  and  in  the  absence  of  other  provisions  in  the  will, 
the  property  descends  to  the  heir  immediately  on  the  death  of  the  tes- 
tator (or  if  personalty,  goes  to  his  executor,  or  admiuistrator).  And 
such  bequest  is  not  saved  by  making  it  contingent  upon  the  extinction 
of  the  lineal  descendants  of  the  testator.  Their  collateral  heirs  may 
assert  the  invalidity  of  the  bequest.  If  the  testator  directs  property 
to  be  sold  for  the  purpose  of  paying  such  bequest,  and  no  disposition 
over  is  made  by  the  will,  it  descends  to  the  heir,  and  is  not  subject  to 
the  power  of  sale.  Pattoii  v.  Patton,  39  O.  S.  590.  (As  such  be- 
quests are  void,  no  contest  of  a  will  is  necessary  to  have  the  will  set 
aside.  The  parties  entitled  may  proceed  as  if  no  such  disposition  had 
been  attempted.) 

How  will  -inade.  Sec.  5916.  Every  last  will  and  testament  (except 
nuncupative  wills  hereinafter  provided  for)  shall  be  in  writing,  and 
signed  at  the  end  thereof  by  the  party  making  the  same,  or  by  some 
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Other  person  in  his  presence  and  by  his  express  direction,  and  shall  be 
attested  and  subscribed  in  the  presence  of  such  party,  by  two  or  more 
competent  wittic&jes,  who  saw  the  testator  subscribe,  or  heard  him  ac- 
knowledge  the  same. 

(a)  It  is  not  necessary  fhat  the  witnesses  should  8fe  the  testator  sign 
the  will ;  it  is  sufficient  if  the  testator  arhwwledge  the  signature  to  the 
witnesses.  ReyiwUht  v.  Shirley,  7  O.  (2  pt.)  39.  Nor  is  it  necessary 
to  the  due  execution  of  a  will  that  the  subscribing  witne.si>cs  should 
sign  their  names  thereto  at  the  same  time,  or  in  the  presence  of  each 
other.  Raudebaugh  v.  Shelley,  6  O.  S.  307.  And  the  acknowletlgment 
need  not  be  in  express  wortls,  but  may  be  inferred  fmm  signs,  motions, 
conduct,  or  attending  circumstances.  76.  And  where  a  will  has  been 
signed  for  the  testator  by  another  jx;rsou,  in  his  presence  and  by  his  ex- 
press direction,  in  the  absence  of  the  attesting  witnesses,  the  acknowledg- 
ment of  the  fact  by  the  testator,  in  the  hearing  of  the  witnesses,  which 
is  requisite,  is  not  required  to  be  made  in  any  particular  form  of  words, 
or  in  any  specified  manner;  but  if  by  signs,  motions,  conduct,  or  at- 
tending circumstance."',  the  attesting  witnesses  are  given  to  understand 
by  the  testator  that  he  acknowledges  the  signature  as  his,  and  the  in- 
strument itself  as  his  will,  it  is  sufficient.  Hayfirs  v.  Hayne$,  33  O.  8. 
.598.  But  it  is  not  necessary,  in  addition  to  such  acknowledgment, 
that  the  testator  should  further  acknowledge,  to  each  or  both  of  the  at- 
testing witnesses,  that  such  signing  was  done  in  pursuance  of  his  pre- 
vious express  authority,  and  in  his  presence,  by  the  person  signing  for 
him.  76.  For  the  fact  of  such  signing  and  autiiority  to  sign,  when 
done  in  the  absence  of  the  attesting  witnesses,  may  be  shown  by  the 
acknowledgment  to  the  witnesses,  or  by  other  competent  testimony,  or 
may  be  presunjed  from  the  facts  and  circumstances  of  the  aise.  lb. 
But  the  due  execution  of  a  will  can  not  bo  assumed  in  the  face  of  posi- 
tive evidence  to  the  contrary,  or  in  the  absence  of  all  proof  ou  the 
subject.     lb. 

But  in  the  case  of  GUtneey  v.  Olancey,  17  O.  S.  134,  it  was  held  that 
where  the  decedent,  in  his  life-time,  drew  a  will  and  signed  it,  but 
without  having  it  witnessed,  and  afterward  added  a  clause  thereto 
making  an  miditionttl  devise  of  the  profM;rty  nwntionetl  in  the  will,  and 
then  caused  the  same  to  be  subscribeii  by  two  witnesses,  but  did  not 
again  sign  the  same  "at  tiie  end  thereof,"  the  whole  instrument  was 
invalid  as  a  last  will  and  testament. 

Sec.  5917.  Provides  that  a  will  may  be  defiosited  with  the  probate 
judge.     (But  this  is  not  necessary.)     And  that  a  will  shall  not  be  ad* 
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initted  to  probate  without  notice  to  widow,  or  husband,  or  next  of  kin 
of  the  testator. 

Sec.  5918.  Simply  provides  how  will  deposited  with  probate  judge 
shall  be  inclosed  in  a  sealed  wrapper. 

Sec.  6919.  Forbids  delivery  of  such  will,  during  the  life  of  the  tes- 
tator, to  any  person  other  than  him,  etc. 

Sec.  5920.  How  such  deposited  will  to  be  opened  after  the  death  of 
the  testator. 

Sec.  5921.  Who  may  enforce  the  production  of  a  will,  and  how. 

Sec.  5922.  Into  what  counties  process  may  issue  to  obtain  the  pro- 
duction of  a  will. 

Sec.  5923.  Liability  of  the  officer  serving  such  process. 

Sec.  5924.  Responsibility  of  a  person  refusing  to  produce  a  will. 

Sec.  5925.  The  eflfect  of  a  witness  to  a  will  being  a  devisee  or  lega- 
tee, and  the  will  can  not  otherwise  be  proved  than  by  him,  such  devise 
or  bequest  is  made  void,  and  the  witness  competent  to  prove  the  exe- 
cution of  the  will.     The  will  is  not  invalidated. 

Proof  of  will  by  examination  of  vdtnesses.  Sec.  5926.  The  said  court 
shall  cause  the  witnesses  to  such  will,  and  such  other  witnesses  as  any 
person  interested  in  having  the  same  admitted  to  probate,  may  desire, 
to  come  before  such  court;  and  said  witnesses  shall  be  examined  in 
open  court,  and  their  testimony  reduced  to  writing,  and  filed. 

(a)  In  the  proceedings  authorized  for  admitting  a  will  to  probate, 
persons  interested  in  resisting  its  probate  are  not  allowed  to  introduce 
evidence  to  contest  its  validity.  Hatliaway's  Will,  4  O.  S.  383.  Nor 
is  it  required  that  those  who  are  interested  adversely  should  be  sum- 
moned, as  no  issue  is  made  for  a  contest  between  adverse  parties,  lb. 
And  error  will  not  lie  to  review  the  testimony  upon  which  a  will,  exe- 
cuted in  due  form,  was  probated  and  admitted  to  record,  if  the  appli- 
cation is  within  the  jurisdiction  of  the  court.  Mosier  v.  Harmon,  29 
O.  S.  2.20. 

Sec.  5927.  How  a  will  is  proved  if  the  witnesses  are  unknown  or 
incompetent,  or  their  testimony  can  not  be  had. 

Sec.  5928.  When  the  court  may  issue  a  commission  to  take  their 
testimony. 

Admission  of  will  to  probate.  Sec.  5929.  If  it  shall  appear  that  such 
will  was  duly  attested  and  executed,  and  that  the  testator,  at  the  tinle 
of  executing  the  same,  was  of  full  age  and  of  sound  mind  and  memory, 
and  not  under  any  restraint,  the  court  shall  admit  the  will  to  pro- 
bate. 

(a)  All  wills  must  be  established  by  probate,  and  until  a  will  has 
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been  dniy  probuted  no  title  can  be  set  up  under  it,  nor  can  it  be  re- 
ceived lis  evidence  of  claims  made  under  it.  Suxuey  v.  Blachnan,  8 
O.  5.  (This  is  by  virtue  of  statute  alone ;  it  was  otherwise  at  common 
law.  It  was  not  tlien,  but  now  is,  the  law  as  to  the  record  of  foreign 
wills.     Hcdl  V.  AMey,  0  O.  96.) 

An  order  of  the  Court  of  Probate,  which  recites  that  the  will  was 
presented  for  probate,  and  that  the  subscribing  witnesses  were  sworn 
and  examined  in  open  court,  and  their  testimony  reduced  to  writing, 
and  filed  by  order  of  the  court,  aud  that  thereupon  the  court  ordered 
till'  will  to  be  filed  aud  admitted  to  record,  is  sufficient  evidence  that 
the  will  was  proved  according  to  law  and  ordered  to  be  recorded.  Hiol- 
man  v.  Riddle,  8  O.  S.  384.  For  the  solemn  adjudication  of  any  eourt 
having  jurisdiction  of  the  subject-matter  is  not  void,  but  is  valid  until 
reversed.  Le  Grange  v.  Ward,  110.  258.  But  the  will  of  a  person 
whose  domicile  is  in  this  state  at  the  time  of  his  decease,  is  properly 
admitted  to  original  probate  at  the  place  of  such  domicile,  without  re- 
gard to  where  such  will  was  made  or  where  such  person  died.  Con- 
verse V.  Starr,  23  O.  S.  491.  And  while,  under  the  laws  of  this  state, 
the  will  of  a  testator  domiciled  within  it  at  his  decease  may  i>e  admit- 
ted to  probate  in  any  county  therein  where  the  testator  owned  any  real 
or  personal  estate,  letters  testamentary  can  only  issue  from  the  Probate 
Court  of  the  county  in  which  be  resided  at  the  time  of  his  death. 
Line*  v.  Jncin,  16  0.  S.  488. 

Sec.  5930.  Requires  probated  will  and  testimony  to  be  tiled  and  re- 
corded. 

Sec.  5931.  Certified  copy  of  will  and  order  of  probate  shall  be  evi- 
dence, etc. 

(a)  A  copy  of  the  probate  and  record  of  a  will,  duly  certified  by 
the  probate  judge,  is  conelwive  evidence  of  the  validity  of  the  will  on 
the  trial  of  a  collateral  issue  between  a  stranger  and  a  devisee  under 
the  will  respecting  the  property  devised,  and  it  is  admissible  as  evi- 
dence in  the  trial  of  i^uch  issue,  notwithstanding  the  fact  that  proceed- 
ings are  pending  to  contest  the  validity  of  the  same  at  the  time  it  is 
offered  and  admitted  as  evidence.     Brown  v.  Burdiek,  25  O.  S.  260. 

Sec.  5932.  Wills  to  be  recorded  in  each  county  where  real  estate  is 
situated. 

Right  to  conteM  limited  to  tico  ycnrs  after  probate,  unUn  diaaiMiiif.  Sbc. 
5933.  If  no  person  interested  shall,  witliin  two  years  after  probate  had, 
appear  and  contest  tiie  validity  of  the  will,  the  probate  shall  he  for- 
ever binding,  saving,  however,  to  infants,  married  »mmen,  and  penooi 


91t)  CODE  PRACTICE  AND  PRECEDENTS. 

absent  from  the  state,  or  of  insane  mind,  or  in  captivity,  the  like  pe- 
riod, after  the  respective  disabilities  are  removed. 

Note. — This  section  has  not  been  mentioned  by  the  legislation  of  1886,  taking 
away  the  saving  of  married  women  from  the  running  of  the  statute  of  limita- 
tions; but  section  5866  (83  v.  74)  takes  away  the  saving  as  to  married  women. 
Persons  beyond  the  state  are  also  within  the  saving  of  this  section. 

Appeal  from  refusal  to  admit  will  to  probate.  Sec.  5934.  In  case  of 
the  refusal  to  admit  a  will  to  probate,  any  person  aggrieved  thereby 
may  appeal  from  such  decision  to  the  next  term  of  the  Court  of  Com- 
mon Pleas,  by  filing  notice  of  his  intention  to  appeal  within  ten  days. 

Note. — By  section  524,  it  is  provided  that  "  in  oaseof  the  sickness  or  unavoid- 
able absence  of  the  probate  judge,  any  of  the  judges  of  the  Court  of  Common 
Pleas  may  take  proof  of  wills  and  approve  any  bonds  to  be  given,  but  the  rec- 
ord of  such  acts  shall  be  preserved  in  the  usual  records  of  the  Probate  Court." 
Such  Common  Pleas  judge  acts  as  a,  judge,  not  as  the  Court  of  Common  Pleas; 
and  an  appeal  to  the  Court  of  Common  Pleas  from  his  order  refusing  to  admit  a 
will  to  probate,  it  would  seem,  will  lie  under  this  section  as  from  the  Probate 
Court,  in  whose  stead  such  Common  Pleas  judge  acts. 

Sec.  5935.  How  such  appeal  perfected,  and  proceedings  in  the  Com- 
mon Pleas. 

Duty  of  probate  judge  on  notice  of  contest  of  will.  Sec.  5936.  When- 
ever the  Probate  Court  shall  receive  from  the  clerk  of  the  Court  of  Com- 
mon Pleas  a  certificate  that  a  petition  has  been  filed  in  the  Court  of  Com- 
mon Pleas  to  contest  the  validity  of  any  will  admitted  to  record,  or  re- 
corded in  the  Probate  Court,  the  Probate  Court  shall  forthwith  transmit 
to  the  Court  of  Common  Pleas  the  will,  testimony,  and  all  papers  relat- 
ing thereto,  with  a  copy  of  the  order  of  probate,  attaching  the  same 
together  and  certifying  the  same  under  the  seal  of  the  court ;  and  a  copy 
of  the  final  judgment,  on  such  contest,  shall  be  certified  by  the  clerk 
of  the  Court  of  Common  Pleas  to  the  Probate  Court ;  and  the  said 
clerk  shall  also  transmit  to  the  Probate  Court  the  will  and  other 
papers  transmitted  as  aforesaid  to  the  Common  Pleas ;  and  the  same 
shall  be  deposited  and  remain  in  the  Probate  Court. 

Sec.  5937.  Wills  executed  in  other  states  admitted  to  record  in  this 
state,  and  effect  thereof. 

Sec.  5938.  Admission  to  record  of  wills  made  out  of  the  United 
States. 

(a)  Sections  5937,  5938.  A  will  made  in  a  sister  state,  though 
proved  and  recorded  in  that  state,  must  be  admitted  to  record  iu  this 
state  before  the  title  of  a  devisee  to  land  in  this  state  can  be  deemed 
complete.      Wilson  v.  Tappan,  6  O.  172. 
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(This  is  because  of  the  statute  then  in  force.  Prior  to  such  legisla- 
tion, the  title  vested  in  the  devisee  from  the  death  of  the  testator. 
HaUv.  AMey,  9  O.  96.) 

The  laws  of  Ohio  govern  in  the  comtntdwn  of  such  foreign  will,  dia> 
posing  of  lands  situated  in  this  state.    Jenninjsy.  Jennings,  21  O.  6.  56. 

The  provisions  of  section  5939,  requiring  the  giving  of  notice  by 
publication  of  the  application  to  admit  a  foreign  will  to  record  in 
Ohio,  do  not  apply  to  wills  executed  and  admitted  to  probate  in  a  sis- 
ter state.  Carpenter  v.  Denoon,  29  O.  8.  379.  And  when  an  authen* 
ticated  copy  of  a  will  executed  and  admitted  to  probate  in  a  sister 
state  is  admitted  to  record  in  this  state,  the  latter  record  may  be  given 
in  evidence  in  an  action  for  the  recovery  of  lands  devised  under  the 
will,  although  so  admitted  to  record  afler  the  action  was  commenced. 
Jb.  and  Bailey  v.  Bailey,  8  O.  239. 

A  will  made  in  another  state,  valid  in  the  place  where  made,  but  not 
possessing  the  requirements  prescribed  by  the  laws  of  Ohio,  passed  no 
property  in  Ohio  under  the  act  of  1831.  Mee^e  v.  Ke^e,  10  O. 
362.  Otherwise  under  the  acts  of  1805,  1840,  and  under  section* 
6937,  5938. 

Sec.  5939.  Proceedings  to  admit  will  to  record  which  has  been  pro* 
bated  without  the  state. 

Sec.  5940.  Admission  and  eficct  of  admission  of  such  will  to 
probate. 

Note. — A  person  domiciled  in  Ohio,  who  goe«  upon  butinets  to  IxHiisiana, 
where  the  law  authorizes  the  same,  and  there  makes  his  will  in  olographic  form  ; 
that  is,  writes  it  wholly  himself,  without  witnesses  atteating  the  same,  then  returot 
to  Ohio,  and  dies,  after  which  the  will  is  sent  to  Ixiuisiana  and  there  probated; 
heU,  that  a  copy  of  such  will  and  probate  can  not  properly  be  admitted  to 
record  in  this  sute  {Manuel  v.  Manuel,  18  O.  S.  468-9),  as  such  will  u  invftlid 
by  the  law  of  Ohio. 

Hec.  5941.  Powers  of  executors  or  administrators  under  wills  made 
out  of  thb  state. 

TFtO  not  admitted  to  probate  or  record  not  operatkte.  8bc.  5942.  No 
will  shall  be  effectual  to  puss  real  or  personal  estate.  unlei«  it  shall 
have  been  duly  admitted  tu  probate  or  record,  as  provided  in  this  title 
(tit  2,  ch.  1). 

(a)  Wills  must  be  established  by  probate  in  the  court  pre!<cribc<l  by 
law,  and  until  a  will  is  so  established  it  can  not  l>e  received  as  evi- 
dence of  auy  title  set  up  under  it.     Swaaey  v.  Blaekman,  8  O.  5. 

And  where  partition  has  been  made  of  lands  between  co-heirs,  and 
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afterward  one  of  the  heirs  brings  suit  against  the  assignee  of  the  other 
heirs  to  recover  possession  of  a  part  of  the  lands  allotted  to  them  by 
the  decree  of  partition,  he  will  not  be  estopped  by  the  decree  in  parti- 
tion from  setting  up  a  title  as  devisee  under  the  will  of  a  common  an- 
cestor admitted  to  probate  subsequent  to  the  decree  of  partition.  Wood- 
bridge  \.  Banning,  14  O.  S.  328. 

Sec.  5943.  A  devisee  who  knowingly,  for  three  years,  suppresses  a 
wjll,  forfeits  all  real  estate  devised  to  him  thereby,  and  the  same  goes 
to  the  other  heirs. 

Spoliated  wills,  how  admitted  to  probate,  etc.  Sec,  5944.  The  Pro- 
bate Court  shall  have  power  and  authority  to  admit  to  probate,  any 
last  will  and  testament  which  such  court  may  be  satisfied  was  duly  ex- 
ecuted according  to  tlie  provisions  of  the  law  upon  the  subject  in  force 
at  the  time  of  the  execution  of  such  last  will  and  testament,  and  not 
revoked  at  the  death  of  the  testator,  when  such  original  will  has  been 
lost,  spoliated,  or  destroyed,  subsequent  to  the  death  of  such  testator,  or 
after  the  testator  has  become  incapable  of  making  a  will  by  reason  of 
insanity,  and  it  can  not  be  produced  in  court  in  as  full,  am.ple,  and  com- 
plete a  manner  as  such  court  now  admits  to  probate  last  wills  and 
testaments,  the  originals  of  which  are  actually  produced  in  court  for 
probate. 

(a)  The  spirit  of  the  statute  in  respect  to  the  establishment  of  spo- 
liated wills  is,  to  some  extent,  in  odium  spoliatoris,  and,  to  render  the 
same  practically  effective,  it  must  be  so  administered.  Banning  v. 
Banning,  12  O.  S.  437.  But  the  laws  of  the  state,  as  they  now  exist, 
will  not  permit  a  will  lost,  spoliated,  or  destroyed,  to  be  established, 
unless  it  existed  subsequent  to  the  death  of  tlie  testator  (or  his  mental 
disability.)  Sinclair's  Will,  5  O.  S.  291.  And  where  a  will  is  pro- 
bated and  admitted  to  the  record  on  an  application  within  the  juris- 
diction of  the  court,  error  will  not  lie  to  review  the  testimony  upon 
which  it  was  admitted.     Hosier  v.  Harmon,  29  O.  S.  220. 

The  Probate  Court  has  exclusive  jurisdiction  in  the  proceedings  to 
probate  a  spoliated,  or  lost  will.  Momingstar  v.  Selby,  15  O.  305. 
(And  from  its  action  granting  such  probate,  error  or  appeal  will  not 
lie.  The  remedy  is  by  proceedings  to  contest  the  validity  of  such 
probated  will,  in  which  it  may  be  found  that  there  is  not  sufficient  evi- 
dence of  its  existence.) 

Sec.  5945.  Notice  of  application  to  probate  lost,  or  spoliated  will. 

(a)  Where  no  person  interested  in  resisting  the  probate  of  a  lost, 
spoliated,  or  destroyed  will  resides  within  the  county  in  which  applica- 
tion is  made  to  admit  the  same  to  probate,  notice  must  be  given  in  the 
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manner  and  for  the  time  designated  in  the  statute.     Bangarili  v.  AfUler, 
26  O.  S.  541. 

Sec.  5946.  Testimony — what  and  how  taken. 

Sec.  5947.  (Sup.,  p.  362.)  How  lost  or  spoliated  will  probated. 

Sec.  5948.  Eflect  of  will  »>  established — the  same  as  the  original 
will  Would  have  had  when  admitted  t«)  probate  and  record. 

(a)  When  the  contents  of  a  spoliate<l  will  have  been  found,  admitted 
to  probate,  and  recorded,  in  a  proceeding  duly  had  for  that  purpose  in 
a  j)robate  court,  such  record  is  prima  facie  evidence,  in  a  future  pro- 
ceeding, to  contest  the  validity  of  such  will,  not  alone  of  its  due  attesta- 
tion and  execution,  but  also  of  its  contents.  Banning  v.  Banning,  12 
O.  S.  43V. 

Secs.  5949-5952.  Provide  for  new  record  or  probate  when  record 
thereof  is  destroyed. 

Bevocaiion  of  tpill  how  expressly  revoked  or  canceled.  Sec.  5953.  A 
will  shall  be  revoked  by  the  testator  tearing,  canceling,  obliterating, 
or  destroying  the  same — with  the  intention  of  revoking  it — by  the  tes- 
tator himself,  or  by  some  person  in  his  presence,  or  by  his  direction ; 
or  by  som.e  other  will  or  codicil,  in  writing,  executed  as  prescribed  by 
this  title;  or  by  some  other  writing,  signed,  attested,  and  subscribed, 
in  the  manner  pn)vided  by  this  title  (tit.  2,  ch.  1)  for  the  making  of 
a  will,  but  nothing  herein  contained  shall  prevent  tlip  revocation  im- 
plied by  law,  from  subsequent  changes  in  the  condition  or  circumstances 
of  the  testator. 

(a)  A  written  will  can  not  be  revoke<l  by  a  sulwequent  verbal  one. 
McOune  v.  House,  8  O.  144.  And  as  will  and  co«llcil  are  to  be  taken 
and  construed  together  as  parts  of  the  same  instrument,  and  the  intent 
of  the  testator  gathered  from  the  whole,  a  codicil  to  a  will  will  not 
revoke  the  same  any  further  than  is  clearly  ex[)res8ed  or  necessarily  to 
be  inferred  from  it.     Collier  v.  CoUier,  3  O.  S.  369. 

In  order  to  constitute  a  revocation  by  tearing,  obliterating,  cancel- 
ing, or  destroying  the  same,  the  sign  or  symbol  of  the  attempt  so  to 
do  must  he  apparent  u|>on  the  ins>truinent  purporting  to  be  a  will. 
Kent  v.  Mahaffey,  10  O.  8.  204. 

Where  a  will  was  executed,  making  a  bequest  to  an  intcnde<l  wife, 
as  such,  who  afterward  married  the  testator  and  then  abandoned  him, 
and  subsequently  obtained  a  divorce,  it  was  held  such  a  state  of  facta 
did  not  constitute  a  revocation.      Charlton  v.  Miller,  27  O.  8.  298. 

And  in  the  case  of  CoUier  v.  Collier,  3  O.  S.  369,  it  yas  held  that 
when  a  bequest  is  ooade  by  a  testator  to  his  wife  of  one-third  part  of  his 
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real  and  personal  property,  with  directions  to  his  executors  to  sell  and 
convert  the  same  into  money,  such  bequest  is  not  impliedly  revoked  by 
a  codicil  which  reserves  from  the  sale  a  part  of  the  real  estate  be- 
queathed to  her,  until  her  death,  but  secures  the  use  of  it  to  her  for  life. 

Sec.  5954.  Bond,  agreement,  or  covenant  by  the  testator  to  sell  or 
convey  property  devised  by  his  will,  does  not  revoke  the  will,  but  the 
property,  after  his  death,  will  be  subject  to  such  contract. 

Sec.  5955.  Incumbering  the  property  does  not  revoke  the  will. 

Sec.  5956.  Change  or  alteration,  not  divesting  the  property,  no  revo- 
cation. 

Sec.  5957.  Disposition  of  the  property  by  the  testator,  when  wholly 
inconsistent  with  the  will,  revokes  it. 

(a)  A  deed  of  conveyance  made  subsequent  to  a  devise  does  not  re- 
voke the  will  unless  it  makes  an  entire  disposition  of  the  estate  ;  but 
the  will  attaches  pro  tanto  to  any  part  of  the  estate  undisposed  of,  and 
carries  it  to  the  devisees.     Brush  v.  Brush,  11  O.  287. 

Sec.  5958.  Will  executed  by  an  unmarried  woman  not  revoked  by 
her  subsequent  marriage. 

Sec.  5959.  If  testator  had  no  child  when  will  made,  the  subsequent 
birth  of  a  child,  living  or  born  alive,  after  his  death,  revokes  it,  unless 
provision  be  made  therefor.  The  birth  of  "twins  is  provided  for  in  sec- 
tion 5961. 

(a)  Where  a  testatrix,  having  no  child,  made  a  will,  but  afterward 
had  a  living  child  which  she  survived,  it  was  held  that  the  birth  of  the 
child  revoked  the  will ;  and  the  fact  that  the  testatrix  survived  the 
child  did  not  revive  the  will.  Ash  v.  Ash,  9  O.  S.  383  (the  statute  of 
1840,  under  which  this  decision  was  made,  was  like  the  present  section 
5959,  containing  the  words,  "  after  his  death") ;  and  in  Evans  v.  An- 
derson,  15  O.  S.  324,  it  was  held  that  where  a  child  of  the  testator  is 
born  after  the  probate  of  his  will,  the  birth  of  the  child  avoids  the  will. 

Sec.  5960.  Destruction  of  a  subsequent  will  not  of  itself  revive  first 
will. 

Sec.  5961.  Child  reported  dead,  and  not  provided  for,  or  when  tes- 
tator has  a  child  or  children,  and  a  child  is  born  after  the  will  is  made, 
and  not  provided  for,  to  havje  a  share  of  estate. 

Sec.  5962.  Advancement  to  be  taken  into  account  in  fixing  such 
share. 

Secs.  5963-5966.  Relate  to  the  subject  of  the  widow's  election 
whether  to  take  under  the  will,  or  according  to  law. 
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8ec8.  5967-6980.  Relate  to  the  construction  and  operation  of  wills, 
the  whole  estate  o(  the  testator,  less  widow's  rights,  being  liable  for  his 
debts.  After  acquired  property,  unless  otherwise  provided,  passes  by 
the  will. 

Abrogation  of  rule  in  Shelley' t  com.  Sec.  5968.  When  lands,  tene- 
ments, or  hereditaments  are  given  by  will  to  any  person  for  his  life,  and 
after  his  death  to  his  heirs  in  fee,  or  by  words  to  that  effect,  the  con- 
veyance shall  be  construed  to  vest  an  estate  for  life  only,  in  such  first 
taker,  and  a  remainder  in  fee-simple  in  his  heirs. 

Aote. — In  a  will,  8ince  tho  Wills  Act  of  1840,  a  devise  to  one  "  for  his  life,  and 
after  bis  death,  to  bis  heirs,"  the  terms  are  words  of  limiiation,  limiting  the 
estate  to  the  life  of  the  first  taker.  The  words  define  a  fee-simple,  being,  legally, 
words  of  limitation,  »■■<  the  fee-simple  owner  can  only  enjoy  his  estate  during  bis 
own  life,  and  at  bis  death  it  will  go  to  bis  hein.  This  section  does  not  apply  to 
deeds,  which  are  still  construed  according  to  the  rule  in  Shelley's  ease,  1  Coke's 
Rep.,  pt.  1,  vol.  1,  p.  88.  Prior  to  the  act  of  1840,  the  intention  of  the  testator 
was,  as  now,  to  bo  gathered  from  the  whole  will.  Noseiiur  a  sociis  is  the  rule  of 
interpretation,  that  is,  the  meaning  is  to  be  ascertained  from  all  the  provisions 
found  associated  with  or  having  relation  to  it.  For  examples,  in  cases  origina- 
ting under  the  law  prior  to  1840  forbidding  tho  application  of  the  rule  in  Shel- 
ley's ease,  where  etioh  application  would  defeitt  the  manifest  intention  of  tho 
testator,  see  MeFeely  v.  Moore,  6  O.  401 ;  King  v.  King,  12  O.  471 ;  Armstrong 
▼.  Zane,  12  O.  287 ;  Carter  v.  Reddish,  32  O.  S.  1 ;  Piatt  v.  Sinion,  87  O.  S.  358. 

8bc.  5969.  Property  acquired  after  will  is  made  passes  under  it,  un- 
less the  contrary  clearly  and  manifestly  appears. 

To  be  eotutnted  as  passiug  the  entire  eitate  in  property.  Sec.  5970. 
Every  devise  of  lands,  tenements,  or  hereditaments,  in  any  will  here- 
after made,  shall  be  construed  to  convey  all  the  estate  of  the  devisor 
therein,  which  he  could  lawfully  devise,  unless  it  shall  clearly  appear 
by  the  will  that  the  devisor  intended  to  convey  a  less  estate. 

Note. — The  title  of  real  estate  must  always  be  vested  in  presenti  in  somebody^ 
In  a  deetL,  the  conveyance  of  real  estate  to  A.,  without  any  addition  ot  words  of 
perpetuity,  conveys  only  a  life  estate  to  A. 

(a)  No  words  of  perpetuity  are  essential  in  a  will  to  pass  an  estate 
of  inheritance;  aud,  therefore,  if  the  language  used,  as  descriptive  of 
the  estate,  is  general,  aud  sufficient  to  comprehend  the  property,  with' 
out  any  words  of  limitation,  or  provision  in  the  will  qualifying  the  in' 
terest  devised,  a  fee  in  the  lumi  will  puss.  TlumijtMn  v.  Hoop,  6  O.  S. 
481.  So  a  devise  to  a  wife,  of  one-half  of  all  the  te-^tator's  real  estate, 
in  a  devise  in  fee.  Howe  v.  FuUer,  19  O.  51.  But  such  devise  is 
controlled,  and  the  interest  reduced  to  an  estate  determining  when  the 
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youngest  child  arrives  at  full  age,  if  the  following  language  be  used  in 
a  subsequent  clause  :  "  In  the  third  place,  I  desire  that  my  property 
be  kept  together  until  my  youngest  child  shall  become  of  full  age,  and 
to  make  use  of  it  to  the  best  advantage  for  supporting  and  educating 
my  children,  and  at  the  same  time  that  the  youngest  shall  become  of 
age,  the  property  shall  then  be  disposed  of  and  divided  equally  among 
my  children."  lb.  For  if  the  language  of  a  will,  in  a  residuary 
clause,  will  admit  of  a  limited  application,  as  well  as  one  of  more  gen- 
eral character,  it  will  be  given  that  construction  which  is  most  favorable 
to  the  heir-aUaw.     Bane  v.  Wicky  19  O.  S.  328. 

For  other  examples,  see  Smith  v.  Berry,  8  O.  365 ;  Reynolds  v.  Shir- 
ley, 7  O.  (2  pt.)  39  ;  Parish  v.  Ferris,  6  O.  S.  563 ;  Niles  v.  Gray,  12 
O.  S.  320 ;  Anderson  v.  Gary,  36  O.  S.  506 ;  Piatt  v.  /Stnton,  37  O.  S. 
353.  (For  a  case  in  which  all  the  estate  was  not  disposed  of  by  the 
will,  and  the  residuum  distributed  equally  among  the  heirs,  see  Needles 
\.  Needles,  7  O.  S.  432.) 

Sec.  5971.  Devise  or  bequest  not  to  lapse  by  the  death  of  the  de- 

vi.see. 

Sec.  5972.  When  real  estate  undevised  shall  be  applied  to  pay  debts 
of  testator  instead  of  personalty. 

Sec.  5973.  Contribution  when  devised  or  bequeathed  property  taken 
to  pay  debts. 

Sec.  5974.  Except  when,  in  such  case,  Will  otherwise  provides. 

Sec.  5975.  But  whole  estate  liable  for  testator's  debts. 

Sec.  5976.  Portion  of  child  born  after  execution  of  will,  or  supposed 
to  be  dead,  or  of  witness,*  subject  to  contribution. 

Sec.  5977.  If  any  liable  to  contribute  are  insolvent,  how  others  to 
make  up  deficiency,  etc. 

Sec.  5978.  How  contribution  enforced,  or  adjusted,  etc.,  on  order 
of  sale  to  pay  debts.     §  5979. 

Sec.  5980.  Estate  directed  or  devised  to  be  sold  by  executors,  etc., 
who  may  sell. 

Testamentary  trustees.  Sec.  5981.  Trustees  appointed  by  will  to  give 
bond,  unless  the  will  provides  otherwise.  This  applies  to  trusts  created 
before  the  passage  of  the  act.  §  5982.  Removal  on  failure  to  give 
bond.  §  5983.  Separate  bond  for  eqch  trustee.  §  5984.  Surviving 
trustee  may  execute  the  trust.  §  5985.  When  probate  judge  may 
appoint  a  person  to  execute  a  trust.  §  5986.  How  trusts  created  by 
foreign  will  may  be  executed.  §  5987.  And  such  trustee  to  give 
bond.     §  5988.     How  trustee  appointed  by  a  foreign  court  may  exe- 
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cut^  a  trust.     §  5989.     Probate  Court  may  appoint  a  trustee  under  a 
fortMgij  will.     §  5990. 

NUNCUPATIVE     WILLS    OR     ORAL     WIIXS     DECLARED     BY   A     TiSTATOB 

IN   EXTREMIS. 

Verbal  will,  how  made  and  proved.  Set.  5991.  A  verbal  will,  made 
in  the  last  sickness,  shall  be  valid  in  respect  tu  peraonal  estate,  if  re- 
duced to  writing,  and  subscribed  by  ttoo  competent  disinterested  wit- 
nesses, within  ten  days  after  the  speaking  of  the  testamentary  words ; 
and  if  it  be  proved  by  said  witnesses,  that  the  testator  was  uf  sound 
mind  and  memory,  and  not  under  any  restraint,  and  called  upon 
some  person  present,  at  the  time  the  testamentary  words  were  spoken, 
to  bear  testimony  to  said  deposition  as  his  will. 

(a)  A  duly  executed  written  will  can  not  be  revoked  by  a  nuncupa- 
tive will.  McCune  v.  House,  8  O.  144.  Directions  by  an  owner  in 
respect  to  a  disposition  of  his  property,  to  take  effect  after  death,  are 
of  no  effect  unless  made  through  the  medium  of  a  last  will  and  testa- 
ment.    Phipps  V.  Hope,  16  O.  S.  586. 

And  if  the  words  of  a  nuncupative  will  are  not  subttantxaUy  the  same 
a-s  tho?e  spoken  by  the  testator,  the  will  is  invalid.  BoUes  v.  Harris, 
34  O.  S.  38. 

Note. — Where  any  will,  not  properly  executed,  has  been  admitted  to  probate, 
the  remedy  U  by  an  action  to  contest  its  validity. 

CONTEST   OF  WILL. 

Any  person  interested  may  conleM  will  or  codicil.  Sec.  5858.  A  person 
interested  in  a  will  or  codicil  admitted  to  probate  in  the  Probate  Court, 
or  Court  of  Common  Pleas  on  appeal,  may  contest  tlie  validity  thereof 
in  a  civil  action  in  the  Court  of  Common  Pleas  of  the  county  in  which 
the  probate  was  had. 

(a)  The  jurisdiction  is  original,  not  appellate.  Bradford  v.  Andreioa, 
20  O.  F>.  208.  But  the  proceeding  is  in  the  nature  of  an  appeal  from 
the  order  of  probate.  Haynes  v.  Haynes,  33  O.  S.  598.  (Yet  the 
order  of  probate  is  not  vaeaied,  but  is  prima  facie  evidence  of  the  due  ex- 
ecution and  validity  of  the  will.  The  general  rule  is  that  an  api^eal 
vacates  every  thing  appealed  from,  requiring  it  to  be  established  de  novo.) 

Noeeatary  parties  to  the  action.  Sec.  5859.  All  the  devisees,  legatees, 
and  heirs  of  the  testator,  and  other  interested  persons,  including  the 
executor  or  administrator,  must  be  made  parties  to  the  action. 

(a)  An  executor  is  not  bound  to  assume  the  burden  of  the  defense. 
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but  may  properly  throw  the  same  upon  the  legatees  or  devisees ;  nor 
is  heentitled,  when  the  will  is  adjudged  invalid,  to  charge  the  estate 
in  the  settlement  of  his  account  with  the  expense  of  maintaining  the 
defense.     Andrews  v.  Andrews,  7  O.  S.  143. 

The  omission  to  make  any  legatee  or  devisee  a  party  is  error  for 
which  the  decree  setting  aside  the  will,  will  be  reversed.  Church  v. 
Nelson,  35  O.  S.  638. 

What  the  clerh  must  certify  to  the  Probate  Court.  Sec.  5860.  Upon 
the  filing  of  the  petition,  the  clerk  shall  certify  that  fact  to  the  Probate 
Court  in  which  the  will  is  recorded,  and  the  probate  judge  shall  pro- 
ceed as  provided  in  title  two. 

How  issue  made  up.  Sec.  5861.  {Sup.,  p.  359.)  An  issue  shall  be 
made  up,  either  in  the  pleadings  or  by  an  order  on  the  journal,,  whether 
the  writing  produced  is  the  last  will  or  codicil  of  the  testator,  or  not, 
which  shall  be  tried  by  a  jury,  and  the  verdict  therein  shall  be  conclu- 
sive, unless  a  new  trial  be  granted,  or  the  judgment  be  reversed  or 
vacated. 

Note. — The  petition  states  the  grounds  upon  which  the  invalidity  of  the  will 
is  claimed;  but  the  issue,  probably  the  issue  contemplated  by  section  4973,  must 
be  the  broad  one  provided  for  in  section  5861  :  "whether  the  writing  produced 
is  the  last  will  [o?-,  codicil]  of  the  testator  [naming  hirn\,  or  not."  It  has  not 
been  settled,  by  the  Supreme  Court,  whether  the  contestant  can  assail  the  valid- 
ity of  the  will  on  grounds  other  than  such  as  are  stated  in  the  petition,  or  not, 
or  whether  he  will  be  confined  in  his  evidence  to  the  grounds  of  contest  alleged 
in  his  petition.  The  issue  is  broad  enough  to  admit  of  every  available  objection 
to  the  validity  of  the  will. 

(a)  It  is  error  for  the  court  to  render  final  judgment  on  demurrer  to 
the  answer  ;  an  issue  must  be  made  up  and  tried  by  a  jury.  Walker 
V.  Walker,  14  O.  S.  157.  And  it  is  error  for  the  court  to  proceed  by 
mere  decree,  and  without  the  intervention  of  a  jury.  HoU  v.  Lamb, 
17  O.  S.  374.  (A  court  can  not  try  the  contest  of  a  will ;  such  trial 
must  he  by  Sijury.) 

Declarations  of  a  legatee,  who  is  a  defendant,  in  reference  to  the 
mental  capacity  of  the  testator,  are  not  admissible  to  impeach  the  will, 
where  there  are  other  defendants  whose  interest  may  be  injuriously 
affected  by  the  admission  of  such  evidence.  Thompson  v.  Thompson, 
13  O.  S.  356. 

(In  such  action,  all  the  parties  are  competent  witnesses,  and  may 
testify  to  facts  occurring  before  as  well  as  after  the  death  of  the  testa- 
tor.    §  5242,  last  paragraph"). 
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On  the  trial,  it  is  not  the  doty  of  the  court  to  give  construction  to 
the  provisions  of  the  will,  nor  to  pass  upon  the  validity  or  invalidity 
of  the  doubtful  legacies  or  bequests  therein  contained.  Meara  v.  Mean, 
16  O.  S.  90. 

The  judgment  binds  only  the  parties  to  the  action  ;  and  such  parties, 
as  between  themselves,  are  estopped  from  setting  up  a  will  when  it  has 
once  been  set  aside  in  an  action.  But,  as  to  all  other  persons  in  inter- 
est, it  is  to  be  regarded  as  a  subsisting  will,  and  their  rights  stand 
w^ holly  unaffected  by  such  proceedings.     Holt  v.  Jximb,  17  O.  S.  374. 

When  evidence  has  been  offered  tending  to  show  that  the  will  has 
been  altered  in  a  material  provision  since  its  execution,  and  evidence 
is  also  offered  tending  to  show  that  the  alteration  was  made  before  its 
execution,  the  jury,  if  they  find  for  the  will,  must  determine  the  ques- 
tion in  dispute,  and  establish,  by  special  verdict,  the  will  as  it  read 
when  executed.     Haynes  v.  Haynes,  33  O.  S.  598. 

The  original  will,  when  not  lost  or  destroyed,  should  he  produced  to 
the  jury  ;  it  is  the  basis  of  the  inquiry  and  trial,  and  the  verdict  and 
judgment  should  be  responsive  to  the  question  whether  that  paper  is 
the  last  will  of  the  testator,  or  not.     lb. 

Order  of  probate  prima  facie  evidence  of  validity  of  will.  Sec.  5862.  On 
the  trial  of  such  issue,  the  order  of  probate  shall  be  prima  fade  evidence 
of  the  due  attestation,  execution,  and  validity  of  the  will  or  codicil. 

Note. — The  twenty-Tourtb  section  of  the  act  of  March,  23,  1840  (1  Curwen, 
685),  gave  such  prima  facie  force  and  effect  tu  the  order  of  probate.  And  Mo- 
tion 6861  requires  the  production  of  the  will  at  the  trial.  Thuji,  the  recurrenco 
vi  a  Irial  like  that  of  the  McArthur  will  mentioned,  is  rendered  impossible. 

(a)  Errors  or  irregularities  of  the  Probate  Court,  in  admitting  the 
will  to  probate,  can  not  be  inquired  into  on  the  trial ;  the  order  of  pro- 
bate can  only  be  overcome  by  showing  that  the  will  is  in  fact  invalid. 
C<mvene  v.  Starr,  23  O.  S.  491. 

After  the  order  of  probate  is  offered  in  evidence,  the  burden  of  prov- 
ing the  due  attestation,  execution,  and  validity  of  the  will  is  trans- 
ferred from  the  prupounders — those  maintaining  its  validity — to  the 
contei^tants  of  the  will,  and  during  the  progress  of  the  trial  there  is  no 
8uch  change  of  the  burden  of  proof  as  to  require  the  court  to  instruct 
the  jur)',  that  in  respect  to  any  particular  issue  or  item  of  evidence  the 
burden  of  proof  is  thrown  back  on  the  contesteen.  Mean  v.  lfeir», 
15  O.  S.  90. 

(While  the  weight  of  evidence  may  shift  from  one  side  to  the  other 
during  the  progress  of  a  trial,  ilw^bunlen  of  proof  a\yi&ya  remains  upon 
12 
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the  party  who  must  establish  the  aJ05rmative  of  the  issue.     The  anom- 
aly of  the  trial,  in  Ohio,  contesting  a  will  is  remarkable.) 

When  tedimony  before  tlie  Probate  Court  competent.  Sec.  5863.  A 
certified  copy  of  the  testimony  of  such  of  the  witnesses  examined 
upon  the  probate  as  are  out  of  the  jurisdiction  of  the  court,  dead,  or 
have  become  incompetent  since  the  probate,  shall  be  admitted  in  evi- 
dence on  the  trial. 

Conduct  of  the  trial — Opening  and  closing.  Sec.  5864.  The  party  sus- 
taining the  will  shall  be  entitled  to  open  and  close  the  evidence  and 
argument ;  he  shall  offer  the  vnll,  and  probate,  and  rest ;  the  opposite 
party  shall  then  offor  his  evidence ;  the  party  sustaining  the  will 
shall  then  offer  his  other  evidence ;  and  rebutting  testimony  may  be  of- 
ered,  as  in  other  cases. 

(a)  The  provisions  of  this  section  supersede  the  holdings  upon  the 
subject  in  Greene  v.  Greene,  5  O.  278;  Raudebaugh  v.  Shelley,  6  O.  S. 
307;  Brawny.  Griffiths,  11  O.  S.  329;  Banning  v.  Banning,  12  O.  S. 
437  ;  Runyan  v.  Price,  15  O.  S.  1 ;  Hears  v.  Hears,  15  O.  S.  90,  100. 

No  appeal — Reviewable  in  error.  Sec  6865.  (Sup.,  p.  359.)  No  ap- 
peal can  be  taken  from  the  judgment  of  the  Common  Pleas  Court  to 
the  Circuit  Court  in  cases  to  contest  a  will,  but  the  right  to  prosecute 
proceedings  in  error  in  such  cases  shall  be  the  same  as  provided  in 
other  cases  brought  in  the  Common  Pleas  Court. 

(When  appeals  were  allowed,  see  as  to  what  was  not  a  waiver  of 
jurisdiction.      Wasson  v.  Heffner,  13  O.  S.  573.) 

Limitation  of  action  to  contest  will.  Sec  5866.  (83  v.  75.)  An  action 
to  contest  a  will  or  codicil  shall  be  brought  within  two  years  after  the 
same  has  been  admitted  to  probate  ;  but  persons  within  tlie  age  of  mi- 
nority, of  unsound  mind,  imprisoned,  or  absent  from  the  state,  may 
bring  such  action  within  two  years  after  such  disability  is  removed. 

No  proceeding  in  this  state  can  be  had  to  contest  a  foreign  will. 
§  5967. 

Petition  to  Contest  Will. 

rForm598.    §5861.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  PlaintiflF,  ] 

No.  — .]  vs.  (  p  ..,. 

C.  D.  and  E.  F.,  and  G.  H.,  as  Executor  of  J.  K.,  [  ^^""on- 
Deceased,  Defendants.  J 

A.  B.,  the  above  named  plaintifT,  complains  of  C.  D.  and  E.  F.,  and  G. 

H.,  as  the  executor  of  J.  K.,  late  of  the  county  of ,  and  State  of , 

deceased,  the  above  named  defendants,  and  says  : 
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That,  on  or  about  the  day  of .  a.  d.  18 — ,  the  said  J.  K.  died, 

and  said  G.  H.  has  been  duly  appointed,  has  qualified, and  is  acting  as  the 
executor  of  said  J.  K.,  deceased. 

The  plaintiff  further  says  that  a  certain  paper  writing,  purporting  to  be 
the  last  will  and  testament  of  said  J.  K.,  deceased,  and  bearing  date  the 

day  of ,  A.  i>.  18 — ,  was  probate<l  in  the  Probate  Court  of  said 

county,  Ohio,  on  the day  of ,  a   i>.  18 — .  a  duly  certified  copy  of 

such  said  purported  last  will  and  testament,  with  the  order  of  probate 
thereof  in  said  Probate  Court,  is  attached  hereto,  filed  herewith,  and  made 
part  hereof,  m  irked  Exhibit  "A." 

TbH  plaintiff  further  says  that  said  defendant,  £.  F.,  and  the  said  C.  D., 
widow  of  said  J.  K.,  deceased,  are  the  sole  legatees  and  devisees  of  said 
purported  will ;  and  the  plaintiff  and  said  E.  F.  are  the  sole  heirs-at-law 
of  said  decedent. 

The  plaintiff  further  avers,  that  said  paper  writing,  purporting  to  be  the 
last  will  and  testament  of  said  J.  K.,  is  not  his  valid  last  will  and  testa- 
ment * 

And  the  plaintiff  also  says  that*  said  paper  writing  was  not  signed  at 
the  end  thereof  by  the  said  J.  K.,  or  by  any  other  person  in  his  presence 
and  by  his  express  direction  ;  and  was  not  attested  and  subscribed  in  the 
presence  of  said  J.  K.  by  two  competent  witnesses,  who  saw  him  sub- 
scribe, or  heard  him  acknowledge  the  same — one  of  the  said  witnesses* 
L.  M.,  being  at  the  said  time  insane.  [Or,  if  a  nuncupative  will :  Said  al- 
leged verbal  will  was  not  made  by  said  J.  K.  ip  his  last  sickness,  or  re- 
duced to  writing,  and  subscribed  by  two  competent  disinterested  wit- 
nesses—one of  said  witnesses,  N.  O.,  being  at  the  time  insane,  and  the 
other,  P.  Q.,  one  of  the  beneficiaries  of  its  provisions.  Nor  was  it  reduced 
to  writing  and  so  subscribed  by  said  purported  witnesses,  within  ten  days 
after  the  supposed  speaking  of  said  alleged  testamentary  words,  which 
were  substantially  different  from  the  words,  language,  and  provisions  of 
said  paper  so  probated,  as  aforesaid,  as  the  last  will  and  testament  of  said 
J.  K.,  deceased;  nor  did  said  J.  K.  call  upon  any  person  present,  at  the 
time  of  the  alleged  speaking  of  the  said  supposed  testamentary  words,  to 
bear  testimony  to  said  disposition  as  his  will.] 

And  the  plaintiff  further  says  that,  at  the  time  of  the  alleged  making 
of  said  paper  writing,  the  said  alleged  testator  was  not  of  full  age,  nor  of 
sound  and  disposing  mind  and  memory,  and  was  under  undue  influence 
and  restraint,  in  so  attempting  to  make  the  same. 

[As  the  petition  must  be  sworn  to,  the  plaintiff  will  only  stats  so  many  <ff  the 
above  grounds  as  he  can  swear  he  believes  to  be  true.^ 

The  plaintiff  says  further,  that  [here  state  facts  and  eireunutane4S  amount- 
ing to  such  undue  influenee,  in  connection  with  the  agr,  bodily  and  mental  condition 
of  the  ttstator  etc.;  and  also  the  facts  upon  such  other  grounds  as  the  plaintiff 
contests  the  will  upon"]. 

Wherefore  the  plaintiff  asks  that  said  order  of  probate  be  set  aside  and 
held  for  naught,  and  that  said  alleged  last  will  and  testament  of  said  J. 
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K.,  deceased,  be  adjudged  to  be  not  the  valid  last  will  and  testament  of 
said  deceased;  for  costs,  and  all  relief  to  which  the  plaintiff  may  be  en- 
titled in  the  premises. 

[Verification.^  ,  Attorney  for  Plaintiff. 

Note. — Sometimes  it  is  only  the  codicil  to  a  will  that  is  desired  to  be  set  aside. 
In  such  cases,  the  codicil  will  be  attacked  instead  of  the  body  of  the  will. 

As  a  defendant  should  be  protected  against  surprise  at  the  trial,  by  having 
reasonable  notice  of  what  facts  a  plaintiff  expects  to  introduce  evidence  to  es- 
tablish, it  is  proper  that  the  facts  upon  which  the  will  will  be  contested  be  stated 
in  the  petition. 

Undue  influence  exerted  by  anybody,  whether  a  party  in  interest  or  stranger^ 
will  invalidate  a  will. 

It  is  usual,  in  the  answer,  to  deny  the  allegations  contained  in  the  petition 
and  aver  that  the  said  paper  writing  is  the  valid  last  will  and  testament  (or 
codicil)  of  said ,  deceased,  and  pray  for  judgment  for  the  defendant,  etc. 

Should  the  defendant  file  no  answer,  the  court,  by  an  order  on  the  journal, 
would  still  bo  required  to  submit  to  a  jury  the  issue,  "  whether  the  writing  pro- 
duced is  the  last  will  (or  codicil)  of  the  said  testator, ,  or  not;"  and  the  de- 
fendant would  be  entitled  to  introduce  evidence  to  sustain  the  will,  as  though 
he  had  fully  answered. 

Certificate  to  Probate  Court,  by  Clerk,  on  the  Filing  of 
Petition  to  Contest  Will. 

[Form  599.    §§  5860,  5936.] 

The  State  of  Ohio, County,  ss. 

To  the  Honorable  the  Probate  Court  of County,  Greeting : 

Notice  is  hereby  given  that,  on  the day  of ,  a.  d.  18 — ,  in  the 

Court  of  Common  Pleas  of  said county,  A.  B.  [and  others]  filed  their 

certain  petition  against  C.  D.  [and  others],  the  same  being  cause  No. 

in  said  court,  and  which  is  still  there  pending,  to  contest  the  validity  of 
the  will  of  J.  K.,  deceased,  lately  probated  in  your  court,  and  admitted 
to  record  therein. 

You  will,  therefore,  as  required  by  law,  forthwith  transmit  to  our  said 
Court  of  Common  Pleas,  the  said  will,  the  testimony  adduced  on  the  pro- 
bate thereof,  and  all  papers  relating  thereto,  with  a  copy  of  the  order  of 
probate,  attaching  the  same  together,  and  certifying  the  same  under  the 
seal  of  your  honorable  court. 

In  witness,  etc.  ,  Clerk. 

[seal  op  codbt.] 
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TsAmMiBnoN  op  Will,  etc.,  with  Certificate  of  Same,  by  thb 
Probate  Judge  to  the  Court  of  Common  Pleas. 

[Form  600.   2  5936.] 

The  State  of  Ohio, County,  ss. 

To  the  Court  of  Common  Pleas  of County  : 

In  pursuance  of  the  notice,  returned  herewith,  and  the  requirements 

of  law,  I, ,  as  probate  judge  of  said  county,  herewith  transmit 

to  your  said  Court  of  Common  Fleas,  the  will  of  said ,  deceased,  the 

testimony,  and  all  papers  relating  thereto,  with  a  certified  copy  of  the 
order  of  probate  of  said  will,  all  of  which  are  attached  together,  and  all 
of  which  are  hereby  certified  by  me. 

In  witness  whereof,  I  have  hereunto  set  my  hand  as  judge  of  said  Pro> 

bate  Court  of County,  and  atfized  the  seal  of  said  Probate  Court,  this 

day  of ,  A.  D.  18 — . 

[uAL  or  COURT.]  ,  Probate  Judge. 

Cehtifyino  Same,  with  Copy  of  Final  Judgment,  by  Clerk  of 
the  Common  Pleas  Court  to  Probate  Court,  after  Final 
Judgment  is  Rendered  in  the  Action  to  Contest  the  Valid- 
ity OF  Will. 

[Form  601.    I  5936.] 

The  Sute  of  Ohio. County,  ss. 

To  the  Honorable  the  Probate  Court  of County: 

There  is  herewith  transmitted  to  your  said  Probate  Court  a  certified 

copy  of  the  final  judgment  in  the  action,  No. ,  lately  i>ending  in  our 

•aid  Court  of  Common  Pleas,  to  contest   the  validity  of  the  will  of , 

dt'ceased,  in  the  action  of  A.  B.  [and  others]  against  C.  D.  [and  others], 
and  also  the  will  and  other  papers  heretofore  transmitted  by  your  said 
court  to  our  said  Court  of  Common  Pleas. 

8aid  fimil  judgment  is  in  the  words  and  figures  following,  to  wit:  [_Hmrt 
<Ofy  Iht  jud<jmmt.^ 

In  testimony  whereof,  etc. 

[iiKAi,  or  cooRT.]  ,  Clerk. 

Oedsb  ON  Journal  Making  Up  the  Issub. 

[Form  602.    i  5861.] 
A.  B.  I 

No.  — .]  vt.  >  Framing  Issue. 

C.  D.  et  als  ) 

In  this  case  it  is  ordered  by  the  court  that  this  caoae  be  submitted  to 
and  tried  by  a  jury,  in  accordance  with  law,  and  that  the  following  iksue 
be  so  submitted  to  and  tried  by  a  jury,  to  wit :  "  I.t  the  writing  produced 
the  la-st  will  [or.  codicil,  at  the  ease  may  6«]  of  the  said  J.  K.,  deceased,  or 
notr' 
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Verdict  and  Judgment  in  Action  Contesting  Will. 

[Form  603.] 
A.  B.  ] 

No.  — .]  vs.  >  Will  Sustained — Judgment. 

C.  D.,  et  als.         j 

This  day  came  the  parties,  by  their  attorneys,  and  thereupon  came  a 
jury,  to  wit:  R.  S.  [e^c],  who  being  impaneled  and  sworn  the  truth  to 
speak  upon  the  issue  joined  between  the  parties,  upon  their  oaths  do  say, 
that  *  the  said  writing  produced  is  the  last  will  [or,  codicil]  of  said  testa- 
tor, J.  K. 

Therefore,  it  is  considered  and  adjudged  by  the  court  that  said  writing 
oe  and  the  same  is  hereby  sustained  and  established  as  the  valid  last  will 
and  testament  of  the  said  J.  K.,  deceased;  and  that  the  defendants  go 
hence  without  day  and  recover  of  the  plaintifi  their  costs  made  in  this 
behalf,  taxed  to dollars. 

Plaintifif 's  costs  taxed  at dollars. 

Will  Set  Aside— Verdict  and  Judgment. 

[Form  604.] 

[^Follow  Form  603  to  *,  and  add:']  that  the  said  writing  produced  is  not 
the  last  will  of  said  J.  K.,  deceased. 

Therefore,  it  is  considered  and  adjudged  by  the  court  that  the  said  paper 
writing  purporting  to  be  the  last  will  and  testament  \or,  a  codicil]  of  said 
J.  K.,  deceased,  is  not  his  last  will,  and  that  the  same,  with  the  said  pro- 
bate and  record  thereof,  be,  and  they  are  hereby  declared  of  no  eflFect, 
but  null  and  void  ;  and  that  the  said  plaintifif,  A.  B.,  recover  of  the  defend- 
ants, C.  D.,  etc.  {leaving  out  the  executor]  his  costs  made  in  this  behalf,  taxed 
to dollars, 

Defendant's  costs  taxed  to dollars. 
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CHAPTER  L. 

INJUNCTION. 

The  remedy  by  injunction  is  purely  equitable.  It  is  a  procedure 
unknown  in  common-law  practice.  It  is  either  a  provisional  or  final 
remedy  ;  and  can  be  had  only  where  there  is  no  plain,  adequate,  and 
complete  remedy  at  law,  or  by  statute,  except  where  given  by  statute. 
A  *'  pUiin  "  remedy  is  not  simply  one  requiring  skilled  legal  knowledge 
to  understand,  but  one  imperfect  in  law. 

In  Ohio,  provisionally,  we  have  the  temporary  restraining  onler, 
which  is  operative  until  an  application-motion  for  a  temporary  injunc- 
tion can  be  heard,  and  it  is  usually  granted  on  the  showing  made  by 
the  petition,  or  by  the  petition  supported  by  affidavit. 

The  temporary  injunction,  after  the  defendant  has  fully  answered  to 
the  merits,  is  granted  only  on  notice  to  tlie  party  temporarily  enjoined. 
Before  answer  the  matter  is  in  the  discretion  of  the  court,  or  judge. 

The  perpetual  injunction  is  graute<l  on  the  final  trial  of  the  cause 
up<^m  its  merits;  and  such  perpetual  injunction  may  be  the  entire 
relief  sought  by  the  action,  or  only  an  incident  to  such  relief.  Per- 
petual injunctions  are  embodied  in  final  judgments  in  causes. 

In  the  fwleral  court,  also,  temporary  restraining  orders  may  be 
granted,  restraining  the  act  to  be  enjoined  until  a  decision  upon  the 
motion  for  temporary  injunction  can  be  made,  with  or  without  security, 
in  the  discretitm  of  the  judge.  Such  temporary  restraining  order  is 
granted  when  there  may  be  irreparable  injury  from  delay  by  the  giving 
of  notice.     U.  S.  Rev.  Stats.,  section  718. 

Section  719  provides  for  injunctions.  They  are  granted  only  on 
notice  to  the  party  sought  to  l)e  enjoined.  {RtUe«  in  Equity — Rule 
65.) 

In  latter  years,  the  remedy  by  injunction  has  been  so  widely  employed 
as  to  amount  to  a  legal  abuse ;  and,  at  the  same  time,  our  statutes  have 
extended  it  to  clas.<es  of  cases  to  supply  the  requirements  of  justice; 
thus,  section  1562  authorizes  the  enjoining  of  a  county  reconler  from 
recording  proceedings  to  establish  a  municipal  corporation.  Injunction 
may  also  be  allowe<l  to  prevent  a  clerk  of  a  munici[)al  corporation 
from  certifying  proceedings  in  annexation  of  territory  to  such  munic- 
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ipality.  §  1594.  When  trunk  railroads  discriminate  between  other 
roads  (section  3369),  or  when  a  company,  whose  road  forms  part 
of  any  line  of  railroad  between  points  common  to  any  other  line,  con- 
tracts or  arranges  not  to  carry  freight  or  passengers  to  or  from  such 
common  points,  or  refuses  so  to  receive  them  (section  3368)  ;  or  will 
not  forward  freight  by  a  line  named  by  the  shipper  (section  3370),  the 
remedy  by  injunction  may  be  invoked.     §  3371. 

The  levy  or  collection  of  an  illegal  tax  may  be  prevented  by  injunc- 
tion. §  5848.  Previous  to  this  statute  (53  v.  178,  section  42),  the 
remedy  was  by  action  of  trespass  for  taking  tlie  property  to  pay 
such  tax.  Injunction  may  also  be  allowed  in  quo  warranto  cases 
against  banking  associations.  §  6786.  And  also  to  prevent  directors 
from  borrowing  money.  §  6788.  In  alimony  cases,  the  husband  and 
his  debtor  may  be  enjoined,  etc.     §§  5701,  5703  (83  v.  60). 

It  may  also  be  granted  on  an  application  to  vacate  or  modify  a 
judgment  or  final  order.  §  5361.  An  appeal  may  be  taken  to  the 
Circuit  Court  from  an  order  of  the  Common  Pleas  dissolving  an  in- 
junction.    §  5226. 

City  solicitors  are  required  to  apply,  in  the  name  of  the  corporation, 
to  a  court  of  competent  jurisdiction  for  an  order  of  injunction  to  re- 
strain the  misapplication  of  the  funds  of  the  corporation,  or  the  abuse 
of  its  corporate  powers,  or  the  execution  or  performance  of  any  con- 
tract made  in  behalf  of  the  corporation  in  contravention  of  the  laws 
or  ordinances  governing  the  same,  or  which  was  procured  by  fraud  or 
corruption.  §  1777,  Sup.,  p.  110.  And  in  case  of  his  failure  to  do  so, 
upon  the  request  in  writing,  of  a  tax-payer  of  the  corporation,  such 
tax-payer  may  institute  such  proceeding,  in  his  own  name,  on  behalf 
of  the  corporation.  §  1778.  And  if  such  tax-payer  is  found  by  the 
court  to  have  had  good  cause  to  believe  that  his  allegations  were  well 
founded,  or  if  the  same  are  sufficient  in  law,  he  will  be  allowed  his 
costs,  including  a  reasonable  compensation  to  his  attorney.  §  1779. 
The  application  for  an  injunction  may  be  made  by  the  city  solicitor, 
in  the  name  of  a  tax-payer  of  the  corporation,  with  his  consent,  witli- 
out  it  being  made  to  appear  that  he  had  been  requested  in  writing  by 
the  tax-payer  to  do  so.  Cincinnati  Street  B.  Co.  v.  Smitli,  29  O.  S. 
291.  (In  such  case,  the  municipal  corporation  is  the  real  plaintiff.) 
Injunctions  are  usually  preventive  merely,  but  mandatory  injunctions 
are  known  in  the  administration  of  equity  law.  They  command  a 
defendant  to  do  a  particular  thing,  or  prohibit  hiui  from  doing 
the  reverse  of  what  he  is  desired  to  do.  It  is  exercised  with  great 
caution.  It  is  only  allowed  where  a  sufficient  showing  for  the  injunc- 
tion is  made   out,  and   the   injury   has   resulted    from   the  act    en- 


INJUNCTION.  988 

joined.  It  sometimes  requires  the  delivery  of  posseflsion,  whea  a  tres- 
pass is  irreparable  and  continuing;  against  nuisance  to  dwellings; 
to  water  }  to  restore  ancient  lip^hts ;  to  compel  the  removal  of  a 
building ;  to  return  removed  firm  books  at  the  suit  of  one  partner 
against  another,  etc. 

Injunction  d^ned.  Sec.  5571.  The  injunction  provided  by  this  title 
(tit.  1,  div.  6,  ch.  7)  is  a  command  to  refrain  from  a  particular  net; 
it  may  be  the  final  judgment  in  an  action,  or  may  be  allowed  as  a  pro- 
visional remedy ;  and  when  so  allowed,  it  shall  be  by  order. 

(a)  An  injunction  may  be  allowed  in  a  case  pending  in  a  District 
Court  on  appeal.  The  injunction  may  be  the  very  object  of  the  suit — 
the  final  decree  sought — and  so  a  provisional  injunction,  during  the 
pendency  of  the  suit  may  be  necessary  for  the  purposes  of  justice. 
The  power  to  allow  these  is  a  part  of  the  appellate  jurisdiction,  the 
grant  of  which  is  authorized  by  the  constitution.  Keni  v.  Mahaffy,  2 
O.  S.  498. 

Sec.  5572.  Cau»e»  for  an  injunction.  When  it  appears  by  the  peti- 
tion that  the  plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief, 
or  any  part  thereof,  consists  in  restraining  the  commission  or  contina- 
ance  of  some  act,  the  commission  or  continuance  of  which,  during  the 
litigation,  would  produce  great  or  irreparable  injury  to  the  plaintiff*,  or 
when,  during  the  litigation,  it  appears  that  the  defendant  is  doing,  or 
threatens  or  is  about  to  do,  or  is  procuring  or  suficring  to  be  done,  some 
act  in  violation  of  the  plaintiff's  riglits,  respecting  the  subject  of  the 
action,  and  tending  to  render  the  judgment  ineffectual,  a  temporary 
order  may  bo  granted  restraining  such  act ;  and  such  order  may  also  be 
granted  in  any  case  whore  it  is  specially  authorized  by  statute. 

(a)  A  court  of  equity  may  properly  enjoin  a  sale  of  land  upon  ex- 
ecution, when  such  sale  will  not  confer  a  title  on  the  purchaser,  and  its 
only  consequence  would  be  to  embarrass  the  title  of  the  plaintiff.  Bank 
of  U.  S.  V.  Sehultz,  2  O.  471  ;   Norton  v.  Beaver,  5  O.  178. 

An  injunction  may  be  allowed  to  restrain  a  sale  of  real  estate,  for  a 
city  aaseasment  of  a  tax  to  improve  a  street,  upon  the  ground  that  the 
proceeding  is  illegal  and  void,  but  nevertheless  under  legal  c<tIor,  and 
would  therefore  cast  a  cloud  upon  the  title.  Barnet  v.  Cineinnati,  3 
O.  73;   Culb«rt«on  v.  Cineinnati,  16  O.  574. 

At  common  law,  prior  to  the  statute  of  1856,  an  unconstitutional 
tax,  aaseased  in  the  ordinary  way,  could  not  be  enjoined,  the  remedy 
being  at  law.     McOoy  v.  CfUUiouthe,  3  O.  370.     Nor  to  prevent  the  col- 
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lection  of  regular  assessments.  Armstrong  v.  Cincinnati,  5  O.  223. 
But  where  a  city  was  prohibited  by  its  charter  fnjin  assessing  and  col- 
lecting a  tax,  it  was  enjoined.     Jonas  v.  Cincinnati,  18  O.  S.  318. 

Since  the  statute  of  1856,  an  assessment  will  not  be  enjoined  for  mere 
irregularities  and  defects,  under  the  legislation  relating  to  irregular 
and  defective  assessments.  Steese  v.  Oviatt,  24  O.  S.  248.  Otherwise, 
where  assessment  is  without  authority  of  law.  Stephan  v.  Daniels,  27 
O.  S.  528 ;    Welker  v.  Potter,  18  O.  S.  85. 

Jurisdiction  of  Courts  of  Common  Pleas  and  Superior  Courts.  Sec.  5848. 
Courts  of  Common  Pleas  and  Superior  Courts  shall  have  jurisdiction 
to  enjoin  the  illegal  levy  of  taxes  and  assessments,  or  the  collection 
of  either,  and  of  actions  to  recover  back  such  taxes  or  assessments  as 
have  been  collected,  without  regard  to  the  amount  thereof;  but  no 
recovery  shall  be  had  unless  the  action  be  brought  within  one  year 
after  the  taxes  or  assessments  are  collected. 

Parties  to  actions  to  enjoin  levy.  Sec.  5849.  Actions  to  enjoin  the 
illegal  levy  of  taxes  and  assessments  must  be  brought  against  the  cor- 
poration or  person  for  whose  use  and  benefit  the  levy  is  made ;  and  if 
the  levy  would  go  upon  the  county  duplicate,  the  county  auditor  must 
be  joined  in  the  action. 

Parties  to  ax;tions  to  enjoin  collection,  and  to  recover  back.  Sec.  5850, 
Actions  to  enjoin  the  collection  of  taxes  and  assessments  must  be 
brought  against  the  officer  whose  duty  it  is  to  collect  the  same  ;  actions 
to  recover  back  taxes  and  assessments  must  be  brought  against  the 
officer  who  made  the  collection,  or,  if  he  is  dead,  against  his  personal 
representative;  and  when  they  were  not  collected  on  the  county  dupli- 
cate, the  corporation  which  made  the  levy  must  be  joined  in  the  action. 

Amount  admitted  must  be  paid  or  tendered,  and  undertaking  given. 
Sec.  5851.  If  the  plaintiff  in  an  action  to  enjoin  the  collection  of  taxes 
or  assessments  admit  a  part  thereof  to  have  been  legally  levied,  he 
must  first  pay  or  tender  the  sum  admitted  to  be  due ;  if  an  order  of  in- 
junction be  allowed,  an  undertaking  must  be  given  as  in  other  cases; 
and  the  injunction  shall  be  a  justification  of  the  officer  charged  with 
the  collection  of  such  taxes  or  assessments  for  not  collecting  the  same. 

(a)  Sections  5848-51.  When  the  court  is  asked  to  enjoin  the  collec- 
tion of  a  tax  on  the  ground  that  it  is  too  large,  an  injunction  will  only 
be  granted  upon  condition  that  the  plaintiff  pay  a  tax  equal  to  that 
•which  might  have  been  properly  assessed.  Frazer  v.  Seibem,  16  O. 
S,  014-624. 

F.ir  cases  of  assessments  under  this  chapter  (tit.  1,  div.  7,  ch.  13), 
see  notes  to  sections  2262-2314. 
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A  tax  will  not  l>e  CDJoined  on  the  ground  that  the  property  taxed  if 
valued  relatively  higher  than  other  proj>«rty.  Wago)ier  v.  Loonm,  37 
O.  S.  571.  A  tax  to  pay  railroad  bonds  issued  under  an  uncoustitu* 
tional  statute  will  be  enjoined,  though  the  railroad  l>enefited  the  prop- 
erty taxed,  and  no  injunction  was  a(>|>lied  for  until  after  such  bonds 
were  issued  and  negotiated.  Countennan  v.  Dublin  Toumahip,  38  O. 
S.  515. 

The  Supreme  Court  of  the  United  States,  in  Pelton  v.  National  Bank, 
101  U.  S.  143,  and  Cummitigs  v.  National  Bank,  id.  153,  lias  held  that 
though  a  state  statute  provide  for  valuation  of  capital,  including  shares 
of  national  banks,  at  tlieir  true  value,  intentional  undervaluation  of  all 
other  capital  while  those  shares  are  assessed  at  full  value  is  a  violation 
of  the  act  of  Congress  prescribing  how  national  banks  shall  be  taxed. 

Proceedings  for  a  road  improvement  can  not  be  enjoined  on  the 
ground  that  one  or  more  of  the  petitioners  signed  the  petition  therefor, 
ui>on  the  promise  of  others  to  pay  all  assessments  that  might  be  made 
on  his  or  their  lands,  to  defray  the  cost  of  its  construction.  Makemson 
V,  Kaufftnan,  35  O.  S.  444. 

Where  ptrsons  assuming  to  be  trustees  of  a  religious  corporation  take 
possession  of  a  church  building,  exclude  the  persons  theretofore  iu 
possession,  file  a  petition  to  quiet  their  title,  and  obUiiu  an  injunction 
to  prevent  the  persons  so  excluded  from  retaking  possession,  and  on 
final  hearing,  uf)on  petition,  cross-petition,  and  evidence,  it  is  decided 
that  the  persons  so  excluded  are  legally  the  trustees,  they  may  be  re- 
stored to  such  possession,  and  an  injunction  may  l>e  granted  in  their 
favor  restraining  the  plaintitTs  in  the  action  from  interfering  with  them 
in  the  possession  and  control  of  the  property.  Bartholotiifw  v.  LutJieran 
Cmtffregation,  35  O.  8.  667. 

Until  the  right  to  construct  a  railroad  in  a  street  of  a  city  is  ac- 
quired by  pn»ceeding8  to  api)ropriate  private  property,  its  construction 
may  be  enjoined  by  an  abutting  lot-owner,  whether  the  fee  of  the  street 
is  vested  in  such  city  or  in  the  abutting  owners.  Kailtoay  Co.  v.  Law- 
rence, 38  O.  S.  41. 

It  is  within  the  appellate  jurisdiction  of  the  Supreme  Court  to  allow 
a  temporary  injunctiou,  which  was  refused  by  the  lower  court,  where 
it  appears  that  the  defendant  is  doing  or  threatens  to  do  acts  respect^ 
ing  the  subject  of  the  pending  action,  tending  to  render  tlie  judgment 
ineffectual.  Wagner  v.  Railway  Co.,  38  O.  S.  32;  Yeoman  v.  Latiey, 
3G  O.  S.  415.     (Such  action  must  he  {tending  in  the  Supreme  Court.) 

Where  commissioners,  acting  under  color  of  law,  are  proceeding  to 
make,  illegally  and  without  authority,  a  permanent  appropriation  of 
the  land  of  au  individual,  to  a  purpose  connected  with  an  internal  ini- 
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provement,  they  may  be  restrained  by  injunction.  It  is  no  answer  tc 
say  that  the  land,  independent  of  the  use  to  which  it  is  to  be  put  in 
making  the  improvement,  would  be  of  little  value,  and  that  the  injury 
will  be  trivial.     McAHhur  v.  Kelly,  5  O.  139-152. 

Unauthorized  proceedings  by  a  railroad  corporation  to  condemn 
private  property  may  be  enjoined.  Moorhead  v.  Little  Miami  R.  Co., 
17  O.  340. 

When  a  party  is  in  possession  of  real  estate,  which  those  professing 
to  act  under  public  authority  are  about  to  enter  upon  and  appropriate, 
for  the  purpose  of  a  public  road,  if  the  steps  required  by  law  to  secure 
the  proper  compensation  to  the  owner,  or  to  protect  him  against  an 
improper  appropriation,  have  not  been  taken,  he  may  properly  ask  the 
interference  of  a  court  by  injunction.  Anderson  v.  Commissioners  of 
Hamilton  Co.,  12  O.  S.  642. 

An  injunction  prohibits  the  doing  of  something  which  would  injure 
or  endanger  the  rights  of  the  plaintiff.  If  there  be  evidence  that  the 
defendant  intends  to  commit  the  wrong,  and  that  he  has  the  power  to 
do  it,  the  writ  may  be  allowed  to  prevent  its  commencement,  as  well 
as  after  its  commencement  to  stop  its  progress;  and  there  are  many 
cases  in  which,  if  the  court  could  not  issue  the  writ  until  the  wrong 
was  commenced,  it  would  be  of  no  avail,  as  to  prevent  the  assignment 
of  a  note,  opening  of  a  mill-dam,  or  taking  down  a  hoOse.  On  proof 
of  the  defendants  threatening  to  do  the  wrong,  when  it  appears  they 
have  the  power,  the  court  should  issue  the  writ.  McArthur  v.  Kelly, 
5  O.  139. 

In  a  proper  case,  the  court  may  restrain  from  the  commission  of  ir- 
reparable injury  to  public  property.  Suits  to  prevent  the  infraction 
of  rights  purely  public  are  generally  commenced  and  conducted  in  the 
name  of  the  state,  or  the  officer  intrusted  with  the  conduct  of  public 
suits.  Where  the  rights  of  smaller  communities  are  infracted  or 
threatened,  cases  have  been  prosecuted  in  the  name  of  the  smaller 
community.  But  a  supervisor  of  highways  has  no  authority  as  such 
to  commence  and  conduct  prosecutions  of  this  kind  in  his  own  name, 
and  can  not  have  an  injunction  to  prevent  the  obstruction  of  a  public 
road.     Putnam  v.  Valenthie,  5  O.  187. 

An  injunction  will  not  be  granted  to  restrain  a  mere  trespass  on 
land.  In  ordinary  cases,  the  damages  to  be  assessed  by  a  jury  will 
be  adequate  for  a  check  and  a  recompense.  When  the  trespass  amounts 
to  waste,  going  to  the  destruction  of  the  estate  and  producing  an  injury 
for  which  pecuniary  compensation  can  not  well  be  made,  the  court  may 
interfere.     Ross  v.  Page,  6  O.  166. 

An  injunction  will  be  granted  to  prevent  the  abuse  of  their  powers 
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by  corporations  to  the  injury  of  others.  They  are  not  to  be  prevented 
from  doing  any  thing  necessary  to  the  proaecation  of  their  undertak- 
ings, but  are  not  to  prosecute  them  so  as  to  do  unnecessary  injury  to 
others.  The  cases  which  justify  the  interference  of  a  court  of  chan- 
cery should  be  those  of  clear,  incontestable,  well-defined  right.  When 
acts  requiring  judgment,  science,  and  professional  skill,  are  confided 
to  the  direction  of  the  officers  of  a  corpomiion,  the  exercise  of  that  dis- 
cretion will  not  be  lightly  disturbed.  Walker  v.  Mad  River,  etc.,  R. 
0).,8  0.  38. 

Where  a  discretion  is  reposed  in  public  functionaries,  and  no  caae 
of  corrupt  intention  or  of  malicious  design  in  the  exercise  of  the  duty 
as  to  which  that  discretion  was  given,  is  shown,  a  court  of  chancery 
will  not  interfere  to  restrain  the  exercise  of  that  discretion.  Cooper  v. 
WiUiams,  4  O.  253,  286. 

To  enjoin  a  judgment  at  law,  on  the  ground  of  illegal  interest,  the 
petition  is  defective  unless  it  shows  a  tender  of  the  amount  equitably 
due.  Sheitoyi  v.  Gill,  11  O.  417.  Nor  when  the  defense  could  have 
been  made  in  the  action  in  which  such  judgment  was  obtained.  Raina 
\.  Scott,  13  O.  107. 

An  injunction  will  be  allowed  against  the  collection  of  negotiable 
notes,  given  for  a  void  patent  right,  outstanding  in  the  hands  of  the 
venders  of  the  {>atent  right.     Darst  v.  Brochcay,  HO.  462. 

The  power  to  grant  writs  of  injunction  is  one  of  the  extraordinary 
powers  of  a  court  of  equity,  and  should  only  be  exercised  in  cases 
where  a  great  and  important  public  work  is  to  be  restrained  or  sus- 
pended, to  prevent  injuries  which  would  otherwise  be  irrefiarable,  or 
when  the  magnitude  of  the  injury  to  be  dreaded  is  so  great,  and  the 
risk  so  imminent,  that  no  prudent  per8<m  would  think  of  incurring  it 
Stewart  v.  Little  mami  R.  Co.,  14  0.  353-358. 

Nor  in  such  ca>»'  should  the  court  interfere  where  the  plaintiflTM  right 
is  doubtful,  or  where  an  action  ui  law,  or  in  equity,  prosecuted  in  the 
ordinary  mode,  will  afiTord  adequate  redress.     Jb. 

An  injunction  should  nut  be  granted  by  the  Court  of  Common  Pleaa 
to  restrain  a  sale  of  land,  under  an  execution  from  the  District  Court 
upon  a  decree  for  alimony,  where  the  grounds  all^^  are  a  discharge 
of  the  decree,  irregularity  in  issuing  the  execution,  etc.,  all  looking 
toward  an  exemption  from  the  effect  of  the  execution.  The  proper 
remetly  is  an  application  to  the  District  Court  on  the  return  of  the  ex- 
ecution.    Sample  v.  Rou,  16  O.  419. 

A  court  of  equity  will  not  interfere  to  prevent  a  mere  trespass. 
Where  adequate  compensation  can  he  had  in  an  action  at  law,  there  is 
no  ground  to  justify  the  interposition  of  a  c«>urt  of  equity.     Where 
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the  injury  threatened  would  be  irreparable,  or  where,  from  some  pecu- 
liar circumstances  connected  with  the  parties,  or  the  transaction,  com- 
plete redress  can  not  be  had  at  law,  a  court  of  equity  is  warranted  in 
assuming  jurisdiction.  Mechanics'  and  Traders'  Bank  v.  Debolt,  1  O.  S. 
591. 

Equity  will  interfere  to  prevent  the  invasion  of  a  statutory  or  cor- 
porate right  or  franchise,  conferred  upon  an  individual  or  corporation, 
against  a  party  attempting  to  usurp  the  right,  or  exercise  the  franchise ; 
but  not  to  prevent  a  trespass  against  the  property  of  the  ii>dividual  or 
corporation  which  may  be  compensated  in  damages,  and  which  does 
not  involve  an  attempt  to  exercise  the  right  or  franchise  against  the 
exclusive  grant  of  the  statute  or  charter.     lb. 

A  distraint  by  a  treasurer  against  the  money  and  property  of  an  in- 
corporated bank,  for  taxes  assessed  against  it  under  the  act  of  1851, 
can  not  be  enjoined  in  equity.  If  the  act  be  unconstitutional,  the 
treasurer  is  a  trespasser,  and  liable  in  damages  to  be  ascertained  in  a 
court  of  law;  and  there  is  no  principle  upon  which  the  interposition 
of  an  injunction,  in  such  case,  could  be  maintained,  lb.  But  see  act 
of  1856,  4  Curwen,  2819  (section  5848). 

A  party  owning  lands  entered  into  an  agreement  with  a  railroad 
company  by  which  it  was  allowed  to  enter  on  the  lands  and  construct 
the  t»*ack  of  its  road.  It  was  to  pay  for  the  use  of  the  land  upon  the 
estimate  to  be  made  by  persons  selected,  within  sixty  days  after  such 
estimate.  The  agreement  provided  that  if  payment  was  not  made,  the 
interest  which  it  gave,  and  the  fixtures  and  works  constructed,  should 
become  the  property  of  the  party,  as  if  the  agreement  had  not  been 
made,  and  "  said  company  had,  without  authority,  and  in  its  own 
wrong,  entered  upon  said  land  and  made  said  road  through  the  same." 
The  estimate  having  been  made,  and  the  payment  not  made  within 
the  time,  an  injunction  was  asked  to  restrain  the  company  from  using 
the  land  for  its  railroad  track.  Meld,  that  an  injunction  was  properly 
refused,  and  that  the  party  should  be  left  to  pursue  the  ordinary  legal 
remedies.     Coe  v.  Colwnbus,  etc.,  R.  Co.,  10  O.  S.  372. 

Where  a  party  voluntarily  allows,  for  a  stipulated  consideration,  such 
use  of  his  property,  he  can  not,  by  agreement,  secure  a  right  to  such 
an  extraordinary  remedy  as  an  injunction.  The  insertion  in  the  agree- 
ment of  a  stipulation,  that  in  the  event  of  its  non-fulfillment,  the  party 
thus  using  the  property  is  to  be  regarded  as  using  it  wrongfully  and 
without  authority,  can  not  make  the  fact  so,  in  view  of  such  a  rem- 
edy. It  is  rather  in  the  nature  of  a  forfeiture,  which  a  party  can  not 
come  into  a  court  of  equity  to  enforce  by  injunction.     lb. 

There  are  cases  in  which  a  court  of  equity  will  control  the  personal 
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conduct  of  a  party  by  iujuncllou,  and  thud  indirectly  compel  bim  to 
rendi-r  a  [H^rsoiial  servicj',  or  to  do  some  personal  act.  Tbia  is  wbere  tbere 
is  a  contract  to  render  personal  service  for  one  person,  or  to  do  a  per- 
sonal act  for  the  benefit  of  one  person,  and  at  the  same  time  a  contract 
not  to  do  some  act  which  would  defeat  the  object  intended  by  the 
parties.  PoH  Clinton,  etc.,  R.  Co.  v.  Cleveland,  etc.,  R.  Co.,  13  O. 
8.  544. 

Wbere  county  commissioners,  acting  ostensibly  under  the  act  of 
1859,  in  relation  to  ditches,  have  established  and  constructed  a  ditch, 
and,  to  pay  for  the  same,  have  levied  an  assessment  on  the  lands  of 
persons  benefited  thereby,  it  was  held,  that  where  a  party  on  whose 
land  such  ditcb  has  been,  wholly  or  in  part,  constructed,  has  stood  by 
and  failed  to  resort  to  any  remedy,  legal  or  equitable,  until  after  the 
ditch  was  made,  a  court  of  equity  will  not  interfere  by  injunction  to 
prevent  the  collection  of  such  assessments,  even  if  it  be  assumed  that 
the  proceedings  of  the  commissioners  have  so  far  failed  to  conform  to 
the  provisions  of  the  statute  as  to  render  them  wholly  illegal  and  void 
in  law.     KeUogg  v.  Ely,  15  O.  S.  64. 

It  is  not  for  every  threatened  violation  of  the  legal  rights  of  a  party 
that  a  court  of  equity  will  interfere  with  its  preventive  remedy  by  in- 
junction, even  in  cases  where  that  remedy  would  be  efficient.  Ih. 
AndseeGO.  S.  119. 

Where  a  tax  upon  shares  in  national  banks  exceeds  the  rate  of  that 
imposed  upon  the  banks  of  the  state,  its  ct^lleclion  will  only  be  enjoined 
npon  payment  of  a  sum  which  shall  be  a  fair  equivalent  for  the  tax  on 
state  banks.     Fraxer  v.  Siebem,  16  O.  S.  614. 

An  injunction  may  be  allowed  restraining  the  removal  and  sale  on 
execution  of  portions  of  the  mortgaged  pro|)erty  of  a  railroad  com- 
pany, on  the  application  of  the  mortgagees,  when  the  whole  of  the 
property  mortgaged  is  admitted  to  be  inadequate  security  for  the  pay- 
ment of  the  mortgage  debts.     Lane  v.  Baughman,  17  O.  S.  642. 

Although  there  may  be  such  errors  in  a  proceeding  to  locate  a  ditch 
as  are  fatal  to  its  validity,  yet  under  the  act  of  1864  (61  v.  57)  the 
court  should  not  enjoin  the  proceeding,  but  leave  the  injured  party  in 
pursue  the  remedies  provided  in  the  act.  Miller  v.  Oraham,  17  O.  8. 
1  ;   Peck  V.  Watiw,  30  O.  S.  590. 

\Vhere  the  sheriff  has  possession  of  goods  and  chattels  under  a  lew, 
on  execution  issued  on  a  void  judgment,  and  afterward  levies,  subject 
to  his  former  levy,  an  attachment  in  favor  of  other  creditors,  on  the 
same  property,  and  threatens  to  proceed,  under  direction  of  the  plaintr 
iff  in  execution,  to  sell  the  same  for  the  purpose  of  applying  the  pro- 
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ceeds  upon  the  execution,  the  plaintiffs  in  attachment  may,  by  injuuc- 
tiou,  restrain  the  sale.      Wood  v.  Stanberry,  21  O.  S.  142. 

Where,  on  dissolution,  the  retiriug  partner  sold  to  the  other  partner 
the  real  and  personal  property  of  the  firm,  without  mention  of  the 
good- will,  neither  can  use  the  old  firm  name  so  as  to  give  third  per- 
sons cause  to  believe  that  the  retiring  partner  is  still  associated  therein, 
if  such  belief  be  injurious  to  him  in  his  business;  and,  on  application 
of  the  retiring  partner,  the  use  of  the  firm  name  will  be  enjoined. 
McGowan  v.  McGawan,  22  O.  S.  370. 

Relief  in  equity,  by  restraining  the  appropriation  of  private  prop- 
erty for  a  public  road,  under  the  act  of  1853  (51  v.  303),  amended  in 
1856  (53  V.  119),  will  not  be  granted  on  the  ground  that  compensation 
therefor  has  not  been  paid  to  the  owner  in  money,  in  a  case  where  the 
owner,  having  actual  notice  of  the  proceedings  in  which  the  property 
is  sought  to  be  taken,  and  of  the  time  and  place  of  the  view,  neglected 
to  present  his  application  for  compensation,  in  writing,  to  the  viewers, 
and  where  it  is  not  shown  that  the  default  was  occasioned  by  inevitable 
casualty,  or  by  other  circumstances  against  which  reasonable  precau- 
tion could  not  have  provided.     Rechner  v.  Warner,  22  O.  S.  275. 

The  owner  of  land  who  stands  by  and  without  objection  permits  a 
railroad  to  be  constructed  thereon,  is  estopped  to  reclaim  the  land  or 
enjoin  its  use,  and  is  remitted  to  his  suit  for  compensation.  Goodin  v. 
Cincinnati,  etc.,  Co.,  18  O.  S.  169. 

Where  a  railroad  company  purchased  a  majority  of  shares  in  a  canal 
company,  and  elected  for  the  canal  company  a  board  of  directors  in 
the  interest  of  the  railroad  company,  and  then,  with  the  assent  of  the 
board,  appropriated  the  canal,  paying  therefor  a  sum  far  below  its 
value:  Sdd,  that  the  stockholders  and  creditors  of  the  canal  company 
could  not,  after  the  road  had  been  completed,  reclaim  the  property  or 
enjoin  its  use,  but  might  compel  the  railroad  company  to  account  for 
the  full  value  of  the  canal.     lb. 

The  entire  obstruction  of  a  navigable  river,  where  it  is  used  by  the 
public,  is  a  public  nuisance;  and  where  such  nuisance  works  a  private 
injury,  the  party  injured  may  restrain  its  continuance  by  injunction. 
mckoh  V.  Rine,  23  O.  S.  523'. 

The  landings  and  warehouses  of  individuals  on  the  bank  of  such 
river,  and  in  connection  therewith,  are  such  private  property  as  may 
be  irreparably  injured  by  the  destruction  of  the  navigability  of  the 
river  to  such  landings  and  warehouses.     Ih. 

'  Where  the  county  commissioners,  under  the  acts  authorizing  them 
to  construct  roads  and  assess  the  cost  on  the  benefited  lands,  had,  after 
confirmation  of  the  report  of  the  apportionment  committee,  ordered 
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additional  lands  to  be  assessed,  and  caused  such  assessment  to  be  placed 
un  the  duplicate  for  cullection,  the  several  parties  whose  lands  were 
thus  illegally  charged  might  properly  joiu  in  an  action  to  restrain  the 
collection  of  the  assessment.     Glenn  v.   Waddel,  23  O.  S.  605. 

Where  it  appears,  in  an  action  Uj  enjoin  the  collection  of  a  tax  ir- 
regularly assessed  to  pay  the  expense  of  a  road  improvement,  that  the 
lands  assessed  were  benefited  by  the  improvement,  and  ought  to  have 
been  assessed,  and  that  the  assessment  made  was  equitable  and  just, 
an  injunction  will  not  be  granted.     Burgett  v.  Norris,  25  O.  8.  308. 

A  citizen  of  this  state  may  bo  enjoined  from  prosecuting  an  attach- 
ment in  another  state,  against  a  citizen  of  this  state,  to  subject  to  the 
payment  of  his  claim  the  earnings  of  the  debtor,  which,  by  the  laws 
of  this  state,  are  exempt  from  being  applied  to  the  payment  of  such 
claim.     Snook  v.  Snetzer,  25  O.  8.  516. 

A  stipulation  in  a  deed  of  conveyance  whereby  the  grantee,  in  part 
consideration  for  the  conveyance,  agrees  for  himself,  his  heirs  and  as- 
signs, that  the  premises  conveyed  shall  not  be  used  or  occupied  as  a 
hotel  so  long  as  other  property  owned  by  the  grantor  shall  be  used  for 
that  purpose,  binds  both  the  grantee  and  all  claiming  under  him,  and 
may  be  enforced  by  injunction.     Stine$  v.  Dorman,  25  O.  8.  580. 

The  more  appropriate  remedy,  where  an  execution  has  been  er- 
roneously issued,  is  by  application  to  tlie  court  from  which  it  issued,  to 
set  it  aside ;  but  where  it  has  been  sent  to  another  county,  and  suit  has 
been  brought  to  enjoin  its  enforcement,  to  which  suit  the  execution 
creditoi  appears  and  answers  to  the  merits,  making  no  objection  to  the 
jurisdiction  or  motle  of  proceeding,  relief  may  be  granted  by  injunc- 
tion.    MUer  V.  Longaere,  26  O.  8.  291. 

An  assessment  made  upon  land  for  the  construction  of  a  levee,  un- 
der the  act  of  1869  (66  v.  73),  is  unconstitutional,  and  its  collection 
may  be  enjoined  at  the  suit  of  the  owner  of  the  land.  Wright  v. 
Thomas,  26  O.  8.  346. 

Where  the  owner  of  such  land  held  it  as  executor  and  trustee,  and 
the  levee  so  constructed  passed  near  to,  but  did  not  touch  the  land, 
and  he  had  knowledge  of  the  construction  of  the  ditch,  and  that  the 
land  was  tu  be  assessed  therefor:  Hdd,  that  his  right  to  enjoin  the 
collection  of  the  assessment  was  not  barred  by  delaying  his  action  until 
the  work  was  completed.  lb.  But  see  Quitdan  v.  Myen,  29  O.  8. 
500.     See  also  State  v.  MiteheU,  31  O.  8.  592. 

In  cases  arising  under  the  road   improvement  statutes,  where  no 
remedy  is  named,  and  the  jurisdiction  of  the  county  commissioners  is 
the  question,  proceedings  in  equity  to  inquire  into  the  jurisdictional 
13 
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facts,  and  for  an  injunction,  is  a  proper  remedy.     Hays  v.  Jones,  27  O. 
S.  218. 

An  application  for  injunction  in  pursuance  of  section  159  of  the 
Municipal  Code  of  1869,  may  be  made  by  the  city  solicitor  in  the 
name  of  a  tax-payer  of  the  corporation,  with  his  consent,  without  it 
being  made  to  appear  that  he  had  been  requested  in  writing  by  the 
tax-payer  to  do  so.     Cincinnati  Street  JR.  Co.  v.  Smith,  29  O.  S.  291. 

An  application  under  the  Municipal  Code  of  1869,  chapter  2,  section 
20,  or  under  chapter  55  or  56  of  the  same  act,  to  enjoin  proceedings  for 
the  incorporation  or  annexation  of  territory,  the  case  made  before  the 
commissioners  can  not  be  retried  upon  its  merits,  and  an  injunction 
can  not  be  allowed  except  for  errors  or  irregularity  in  the  proceeding, 
or  inaccuracy  in  the  description  of  the  territory  sought  to  be  incor- 
porated or  annexed.     Hidbert  v.  Mason,  29  O.  S.  562. 

Such  application  is  not  in  the  nature  of  a  bill  in  equity,  or  of  a 
civil  action,  but  of  a  proceeding  in  error,  and  no  appeal  lies  to  the 
District  (Circuit)  Court  from  the  judgment  of  the  court  or  judge  al- 
lowing or  refusing  the  injunction.     lb. 

Where  suit  is  brought  to  restrain  the  defendant  from  obstructing 
and  from  continuing  obstructions  already  placed  upon  an  alleged  road, 
in  which  the  plaintiff  claimed  a  special  use,  and  the  plaintiff  also 
claimed  damages  occasioned  by  such  obstruction,  the  action  is  in  the 
nature  of  a  bill  in  equity  for  injunction,  and  incidentally  for  an  ac- 
count, in  which  neither  party  can  demand  a  trial  by  jury.  Converse 
V.  Hawkins,  31  O.  S.  209. 

A  petition  in  duplicate  for  the  improvement  of  a  public  road,  under 
the  act  of  1867  (64  v.  80),  was  presented  to  the  county  commissioners. 
The  duplicates  were  signed  by  different  petitioners,  but  together  showed 
the  requisite  number  of  petitioners  to  the  resident  land-holders,  whose 
lands  were  reported  for  assessment  to  pay  the  expenses  of  the  improve- 
ment. Held,  that  the  omission  of  the  auditor  to  record  one  of  the  du- 
plicates of  the  petition  constitutes  no  ground  for  enjoining  the  prose- 
cution of  the  work.     Braden  v.  Commissioners,  31  O.  S.  386. 

When  an  injunction  is  sought  on  the  ground  of  apprehended  in- 
jury to  real  property,  facts  must  be  stated  showing  that  the  injury 
would  be  irreparable,  and  the  mere  statement  in  the  petition  that  the 
injury  will  be  irreparable  is  insufficient  on  demurrer.  Van  Wert  v. 
Webster,  31  O.  S.  420. 

Under  the  act  of  1874  (71  v.  124),  relating  to  ditches,  where  the 
trustees  find  that  the  notice  to  parties  interested,  as  required  by  section 
3,  was  "  duly  and  legally  given,"  it  is  no  ground  for  enjoining  the 
construction  of  the  ditch  that  the  facts  upon  which  such  finding  was 
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made   do   not  appear   in   their   record.     Keyt  v.   WiUiavMon,  31   O. 
S.  561. 

A  laud-owner  whose  claim  for  damages  in  the  location  of  a  township 
road  wius  disallowed  by  the  viewers,  is  not  entitled  to  an  injunction 
against  the  petitioner,  who  is  proceeding  with  an  order  to  open  the 
road,  on  the  ground  that  the  proceedings  are  erroneous.  Frevert  v. 
Finfrock,  31  O.  S.  621. 

Injunctions,  tchen  and  by  whom  tpranted.  Sec.  5573  (84  v.  36).  The 
injunction  may  be  granted  at  the  time  of  commencing  the  action,  or  at 
any  time  afterward,  before  judgment,  by  the  Supreme  Court  or  a 
judge  thereof,  the  Circuit  Court  or  a  judge  thereof  in  his  circuit,  the 
Common  Pleas  Court  or  a  judge  thereof  in  his  district,  or  the  Probate 
Court,  in  causes  pending  therein ;  and  in  the  absence  from  any  county 
of  the  judges  of  both  the  Common  Pleas  and  Circuit  Courts,  the  in- 
junction may  be  granted  in  actions  pending  in  either  of  such  courts 
by  the  probate  judge  of  the  county,  upon  its  appearing  satisfactorily 
to  the  court  or  judge,  by  affidavit  of  the  plaintiff  or  his  agent,  that 
such  plaintiff  is  entitled  thereto.  When  the  injunction  has  been  al- 
lowed, and,  during  the  pendency  of  the  action  in  the  Common  Pleas 
Court,  has  been  vacated  either  by  a  judge  thereof  in  vacation,  or 
by  the  court,  previous  to  the  trial  of  the  action,  and  an  appeal  is 
taken,  after  such  trial,  from  the  judgment  or  final  order  of  the  Com- 
mon Pleas  Court  to  the  Circuit  Court,  an  injunction  may  be  granted 
at  any  time  before  judgment  or  final  order  in  the  action  in  the  Circuit 
Oiurt,  by  the  Circuit  Court  in  which  action  is  pending  or  a  judge 
thereof,  upon  its  appearing  satisfactorily  to  such  court  or  judge,  by 
affidavit  of  such  party  or  his  agent,  that  he  is  entitled  thereto;  and 
upon  like  proof,  an  injunction  may  also  be  allowed  by  the  Supreme 
Court  or  the  Circuit  Court,  or  by  a  judge  of  either,  as  a  temporary 
remedy  during  the  pendency  of  a  case  on  error  or  appeal  in  such  courts, 
respectively. 

(a)  Under  the  constitution  of  this  state  the  general  assembly  can 
not  confer  on  a  judge  of  the  Supreme  Court  jurisdiction  at  chambers 
to  grapt  ordissolve  an  injunction  pending  in  another  court.  PUtdntrgkf 
rfc.,  R.  Co.  V.  Hurd,  17  O.  S.  144;  Kent  v.  Mahafy,  2  O.  S.  498; 
Wheder  v.  Lynn,  8  O.  S.  393. 

Where  the  relief  desired,  during  the  pendency  of  a  proceeding  in 
error,  is  an  order  to  stay  further  action  in  the  proceedings,  which  it  is 
the  object  of  the  original  action  to  enjoin,  such  relief  should  be  sought 
under  the  above  section  5573.  CroU  v.  ViUage  of  FratikUn,  36  O.  8. 
316. 


944  CODE    PRACTICE    AND    PRECEDENTS. 

The  allowance  of  an  injunction  by  the  Supreme  Court  in  a  case  on 
error,  under  section  5573,  is  not  the  exercise  of  original,  but  of  ap- 
pellate jurisdiction,  and  is  intended  only  for  the  protection  of  the 
rights  of  the  parties  in  the  suit  or  matter  under  review ;  and  where 
the  judgment  sought  to  be  reversed  in  the  Supreme  Court  is  pleaded 
as  an  estoppel  in  another  suit  between  the  same  parties,  the  prosecu- 
tion of  such  suit  can  be  enjoined  until  the  case  in  error  is  determined. 
Yeoman  v.  Lasley,  36  O.  S.  416. 

Notice  of  application.  Sec.  5574.  If,  in  the  opinion  of  the  court  or 
judge,  the  defendant,  or  any  party  to  the  suit,  should  be  heard  before 
granting  the  injunction,  a  reasonable  notice  may  be  required  to  be 
given  to  such  party  of  the  time,  place,  and  purpose  of  the  applica- 
tion ;  and  such  party  may,  in  the  meantime,  be  restrained. 

When  notice  required.  Sec.  5575.  An  injunction  shall  not  be  granted 
against  a  party  who  has  answered,  except  upon  notice  ;  but  such  party 
may  be  restrained  until  the  decision  of  the  application  for  an  injunc- 
tion. 

Injunction  bond  required.  Sec  5576.  No  injunction,  unless  otherwise 
provided  by  special  statute,  shall  operate  until  the  party  obtaining  the 
same  gives  an  undertaking,  executed  by  sufficient  surety,  to  be  approved 
by  the  clerk  of  the  court  granting  the  injunction,  iu  an  amount  to  be 
fixed  by  the  court  or  judge  allowing  the  same,  to  secure  to  the  party 
enjoined  the  damages  he  may  sustain  if  it  be  finally  decided  that  the 
injunction  ought  not  to  have  been  granted. 

(a)  Where  an  action  was  dismissed  without  prejudice,  the  plaintiff 
paying  the  costs,  for  failure  to  serve  certain  defendants  with  summons, 
in  which  action  a  temporary  injunction  had  been  granted  restraining 
certain  of  the  defendants  from  prosecuting  proceedings  in  forcible  de- 
tainer against  the  plaintiff,  whereupon  suit  was  brought  upon  the  in- 
junction bond,  it  was  held  that  it  had  not  been  "  finally  decided  that 
the  injunction  ought  not  to  have  been  granted."  It  had  not  been  es- 
tablished that  the  party  was  entitled  to  the  possession  of  the  real  es- 
tate ;  and  that  no  action  would  lie  upon  such  bond.  Krug  v.  Bishop, 
44  O.  8.  221. 

Section  5776.  It  is  not  necessary  on  the  dissolution  of  an  injunction 
and  dismissal  of  the  bill,  where  the  injunction  did  not  operate  to  stay 
execution  upon  a  former  decree  or  judgment,  to  sue  out  execution 
against  the  plaintiff,  before  a  suit  can  be  sustained  on  the  bond  against 
the  sureties.     Kent  v.  Bierce,  6  O.  336. 

A  sheriff's  return,  that  he  could  find  no  goods  and  chattels,  lands  or 
tenements  of  the  principal  debtor,  unincumbered  by  mortgage,  is  suf- 
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ficient  to  authorize  suit  on  an  injunction  bond.     Seymour  v.  King,  11 
O.  342. 

In  a  declaration  upon  an  injunction  bond,  it  is  necessary  to  aver 
that  execution  has  been  issued  against  the  principal  debtor,  and  that 
it  appears  by  its  return,  that  he  has  nu  property  sufficient  to  satisfy  the 
same.     HUlyerw  JRichards,  13  O.  135. 

(This  was  because  of  the  words  of  the  condition  of  such  bond:  "If 
the  said  William  C.  Richards  shall  pay,  or  cause  to  be  paid,  all  moneys, 
etc.,  due,  or  to  become  due,"  etc.  Under  section  557G,  the  condition 
of  an  injunction  bond  is  broken  when  it  is  "  finally  decided  that  the 
injunction  ought  not  to  have  been  granted.") 

The  court  in  continuing  an  injunction  may  require  additional  or  new 
security  to  be  givien,  or  a  new  bond  with  new  and  enlargctl  conditions; 
and  80  the  court  may  order  the  new  bond  to  be  given  in  the  place  of 
and  as  a  substitute  for  the  former  bond,  which  may  be  thereby  dis- 
charged without  the  consent  of  the  obligee.  But  if  such  order  be  not 
substantially  complied  with,  as  where  by  mistake  of  the  clerk  the 
new  bond  is  conditioned  merely  for  tlie  payment  of  the  costs,  the  former 
b«)nd  is  not  discharged.  Kent  v.  Bierce,  5  O.  336;  «.  c,  7  O.  (2  pt.) 
209.     And  see  section  5582. 

Where  a  stranger  to  the  suit,  in  wi)ich  the  judgment  has  been  ren- 
dered, files  a  bill  to  restrain  a  levy  upon  8|)ecitic  {)ersoual  pn>perty, 
claiming  right  therein,  on  the  dissolution  of  such  injunction  the  per- 
son suing  it  out  is  not  res|)onsible  for  the  whole  amount  of  the  orig- 
inal  judgment,  penalty,  and  costs,  but  only  fur  the  value  of  the  specific 
property  levied  upon,  and  the  costs  arising  from  proceedings  in  injuno< 
tion  ;  because  the  judgment  has  not  been  enjoined,  and  the  judgment 
creditor  was  not  hindered  from  proceeding  in  any  other  manner  against 
the  judgment  debtor.     lb. 

Where  an  injunction  restrains  proceedings  of  a  judgment  creditor 
against  certain  specific  property  claimed  by  a  third  person,  without  in- 
terfering with  the  remedy  against  other  property,  or  the  person  of  the 
<lebtor,  who  is  not  made  a  {iarty  to  the  bill,  tiie  Supreme  Court  will 
not,  on  dissolution  of  the  injunction,  and  dismissal  of  the  bill,  decree 
against  complainant  the  amount  of  the  judgment  and  penalty,  but 
will  strike  the  case  from  the  docket,  or  remand  it.  Portsmouth  Tp.  Co. 
V.  Byiiigton,  12  O.  114. 

But  where  an  injunction  against  a  judgment  at  law  has  been  dissolved, 
the  recovery  upon  tl)e  injunction  bond  is  for  the  amount  of  the  judg- 
ment, costs  at  law,  and  the  penalty,  and  also  the  moneys  and  costs 
decreed  on  the  dissolution  of  the  injunction,  if  the  terms  of  the  bond 
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SO  admit.  3  Chase,  1700.  And  this  is  the  rule  as  to  the  amount  to 
be  recovered,  in  all  cases  where  the  judgment  has  been  enjoined, 
whether  by  parties  to  the  original  judgment  or  strangers.     lb. 

It  depends  upon  the  terms  of  the  bond  whether  more  can  be  re- 
covered than  the  amount  decreed  on  dissolution.  The  rights  under 
the  decree  are  cumulative  only,  and  do  not  impair  the  common-law 
remedy  on  the  bond  itself.     lb. 

Where  a  person  is  restrained  by  injunction  from  making  a  race  to  his 
mills,  and  the  conditions  of  the  injunction  bond  are  that  the  obligor 
will  pay  all  moneys  and  costs  due  and  to  become  due  from  the  plaint- 
iff in  the  bill,  and  all  moneys  and  costs  which  shall  be  decreed  against 
him,  and  the  bill  is  dismissed  at  the  costs  of  the  plaintiff,  the  person 
so  restrained  can  sustain  an  action  on  the  bond  against  the  plaintiflf 
and  his  sureties  to  recover  the  damages  sustained  by  reason  of  the  in- 
junction.    Roberts  v.  Dust,  4  O.  S.  502. 

In  an  action  on  an  undertaking  for  an  injunction,  whereby  the 
plaintiff  agrees  to  pay  the  defendant  "  the  damages  he  may  sustain 
by  reason  of  the  injunction,"  if  it  be  finally  decided  that  it  ought  not 
to  have  been  granted :  Hdd,  that  attorney's  fees  and  expenses  neces- 
sarily incurred  in  obtaining  a  dissolution  of  an  injunction  may  be  re- 
covered as  damages  secured  by  the  undertaking,  when  it  is  finally 
decided  that  the  injunction  ought  not  to  have  been  granted.  Noble 
V.  Arnold,  23  O.  S.  264;  Riddle  v.  Cheadle,  25  O.  S.  278. 

But  where  the  attorney's  fees  and  expenses  are  incurred  in  defeating 
the  action,  and  the  dissolution  of  the  injunction  is  only  incidental  to 
the  result,  such  fees  and  expenses  are  not  damages  sustained  by  reason 
of  the  injunction,  and  no  recovery  therefor  can  be  had  upon  the  un- 
dertaking,    lb. 

An  indebtedness  or  liability  to  pay  attorney's  fees  in  procuring  a  dis- 
solution of  an  injunction  is  sufficient  damage  to  sustain  an  action  on 
the  undertaking.     lb. 

The  order  and  Us  service.  Sec.  5577.  The  order  of  injunction  shall 
be  addressed  to  the  party  enjoined,  shall  state  the  injunction,  and  shall 
be  issued  by  the  clerk;  when  the  injunction  is  allowed  at  the  com- 
mencement of  the  action,  the  clerk  shall  indorse  upon  the  summons 
"  injunction  allowed,"  and  it  shall  not  be  necessary  to  issue  the  order 
of  injunction ;  nor  shall  it  be  necessary  to  issue  the  same  when  notice 
of  the  application  therefor  has  been  given  to  the  party  enjoined ;  and 
the  service  ^f  the  summons  so  indorsed,  or  the  notice  of  the  application 
for  an  injunction,  shall  be  notice  of  its  allowance. 

(a)  An  injunction  to  stay  proceedings  upon  a  judgment  operates 
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upuQ  the  parties  to  the  judgmcDt,  and  through  them  upon  all  officers 
of  the  law  acting  iu  cuDsequencc  of  that  judgment.  Olin  v.  Hunger- 
ford,  10  O.  268-272;  Alien  v.  MediU,  14  O.  445. 

Service  af  injunction  alUnoed  during  litigation.  Sec.  5578.  When  the 
injunction  is  allowed  during  the  litigation,  and  without  notice  of  the 
application  therefor,  the  order  of  injunction  shall  be  issued,  and  the 
sheriff  shall  forthwith  serve  the  same  upon  each  party  enjoined,  in  the 
manner  prescribed  for  serving  a  summons,  and  make  return  thereof 
without  delay. 

When  injunction  operates.  Sec.  5579.  An  injunction  shall  bind  the 
party  from  the  time  he  has  notice  thereof,  and  the  undertaking  re- 
quired by  the  applicant  therefor  is  executed. 

(a)  An  injunction  operates  from  the  time  of  notice  to  the  defendant, 
or  from  its  service.     Ramsdall  v.  CratghUl,  9  O.  197. 

Seeond  applioation  for  itt junction.  Sec.  5580.  No  injunction  shall  be 
granted  by  a  judge  after  a  motion  therefor  has  been  overruled  by  his 
court  on  the  merits  of  the  application  ;  and  when  it  has  been  refused 
by  the  court  in  which  the  action  is  bnnight,  or  a  judge  thereof,  it  shall 
not  be  granted  to  the  same  applicant  by  a  court  of  inferior  jurisdiction, 
or  any  judge  thereof. 

(a)  When  a  second  bill  is  filed  to  obtain  a  second  injunction,  in  re- 
lation to  the  same  transactions,  and  between  the  same  parties,  it  is  not 
enough  to  allege  new  ground  of  equity  not  suggested  iu  the  former 
bill.  It  must  be  shown  that  the  new  matter  alleged  did  not  exist  at 
the  time  the  first  bill  was  filed,  or,  that  if  it  existe<l,  it  was  unknown 
to  the  complainant     Bank  of  U.  S.  v.  SehuUz,  3  0.  61. 

How  enforced  and  diMbedience  punithed.  Sec.  5581.  An  injunction 
or  restraining  order  j^ranted  by  a  judge  may  be  enforced  as  the  act  of 
the  court,  and  disobedience  thereof  may  be  punished  by  the  court,  or 
any  judge  who  might  have  granted  it  in  vacation,  as  a  contempt;  an 
attachment  may  be  issued  by  the  court  or  judge,  upon  being  satisfied, 
by  affidavit,  of  the  breach  of  the  injunction  or  restraining  onler,  against 
the  party  guilty  of  the  same ;  and  such  |)arty  may  be  required  by  the 
court  or  judge  to  pay  a  fine  not  exceeding  tico  hundred  dollar?,  for  the 
use  of  the  county,  to  make  immediate  restitution  Ui  the  party  injured, 
and  to  give  further  security  to  obey  the  injunction  or  restraining  order, 
and,  in  default  thereof,  he  may  be  committed  to  close  custody  until  he 
complies  with  such  requirement,  or  is  otherwise  legally  discharged. 

Party  enjoined  may  apply  for  further  security.     Sbc.  5682.  A  party 
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enjoined  may,  at  any  time  before  judgment,  upon  reasonable  notice  to 
the  party  who  obtained  the  injunction,  move  the  court  for  additional 
security ;  and  if  it  appear  that  the  surety  in  the  undertaking  has  re- 
moved from  the  state,  oris  insufficient,  the  court  may  vacate  the  injunc- 
tion, unless,  in  a  reasonable  time,  sufficient  security  be  given. 

Affidavits  on  hearing  of  application.  Sec.  5583.  On  the  hearing  of  an 
application  for  an  injunction  each  party  may  read  affidavits;  and  all 
affidavits  shall  be  filed. 

Motion  to  vacate  or  modify  injunction.  Sec.  5584.  (Sup.,  p.  355.) 
Where  an  injunction  has  been  granted,  a  party  may,  at  any  time  be- 
fore the  trial,  apply  to  the  court  in  which  the  action  is  pending,  or  a 
judge  thereof,  to  vacate  or  modify  the  same;  the  party  applying  for 
such  vacation  or  modification  shall  give  to  the  adverse  party  such  notice 
of  the  time  and  place  at  which  the  motion  will  be  heard  as  the  court 
or  judge  may  deem  reasonable ;  and  the  application  may  be  made  upon 
the  petition  and  affidavits  upon  which  the  injunction  was  granted,  or 
upon  affidavits  of  the  party  enjoined,  with  or  without  answer. 

(In  the  chancery  practice,  a  defendant  having  answered  fully  all  the 
facts  alleged  in  the  bill  upon  which  the  injunction  was  granted,  could 
move  to  dissolve  it,  and  his  motion  was  granted  unless  the  complain- 
ant, by  affidavits,  etc.,  showed  cause  to  maintain  it.  This  section 
seems  not  to  give  such  force  to  an  answer.) 

(a)  Where  an  injunction  to  a  judgment  at  law,  for  the  payment  of 
money,  is  dissolved,  the  bill  continued,  and  sundry  payments  made 
before  its  final  dismissal,  the  decree  is  to  be  for  the  balance  due  at  the 
time  of  dismissal,  with  the  legal  penalty  of  damages  on  that  balance. 
Lewis  V.  Suiliff,  8  O.  60. 

Where  an  injunction  restrains  proceedings  of  a  judgment  creditor 
against  certain  specified  property,  claimed  by  a  third  person,  without 
interfering  with  the  remedy  against  other  property,  or  the  person  o^ 
the  debtor,  who  is  not  made  party  to  the  bill,  the  court  will  not,  on 
the  dissolution  of  the  injunction  and  dismissal  of  the  bill,  decree 
against  the  complainant  the  amount  of  the  judgment  and  penalty  (3 
Chase,  1700).  Portsmmth  <&  C.  T.  Co.  v.  Byington,  12  0.  114.  And 
see  Teaffy.  Heimtt,   10.  S.  511-543. 

Under  the  former  practice,  where  there  was  an  appeal  from  an  inter- 
locutory order  dissolving  an  injunction,  affidavits  were  competent 
testimony  in  the  district  court  on  a  motion  to  dissolve.  Keys  v.  Wilkin- 
son, 31  O.  S.  561 ;  Pittsburgh  R.  Go.  v.  Hwd,  17  O.  S.  144. 

The  amount  recoverable  on  an  injunction  bond  is  only  compensatory 
for  the  loss  sustained  by  reason  of  the  injunction.  Teaffv.  Hewitt,  1 
O.  S.  543,  544. 
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Affidavits  on  motion.  Sec.  5585.  When  the  application  is  made 
upon  affidavits  un  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits,  or  other  evidence,  in  ad- 
dition to  the  evidence  on  which  the  injunction  was  granted. 

Defendant  may  obtain  an  injunction.  Sec.  5586.  A  defendant  may 
obtain  an  injunction  upon  an  answer  in  the  nature  of  a  counterclaim, 
and  he  shall  proceed  iu  the  manner  prescribed  in  this  chapter. 

When  an  injunction  will  not  be  granted  as  to  a  ditch,  see  sections 
4490,  4560;  nor  levee,  sections  4612,  4613;  nor  as  to  two-mile  assess- 
ment pike,  section  4864. 

Where  an  officer  holding  an  execution  is  joined  as  defendant  in  an 
action  to  enjoin  the  collection  of  the  same.     §  5015. 

Note. —  A  judgment  rendered  upon  default  against  a  married  woman,  exempted 
by  law  from  peraonal  liability,  in  an  action  to  which  coverture  would  have  been 
a  defense,  is  not  Toid,  but  voidable;  and  the  enforcement  of  such  jud<;mcnt  will 
not  be  enjoined  unless  some  equitable  ground  of  relief  be  shown,  such,  for  in- 
•tance,  as  fraud  or  coercion.     McCurdy  v.  Baughman,  43  O.  S.  79. 

(If  the  petition  in  the  case  upon  which  such  judgment  was  rendered  sbowi 
that  such  party  is  a  married  woman,  the  record  discloses  the  error,  and  the  judg- 
ment may  be  reversed  upon  petition  in  error.  If  the  record  is  silent  as  to  the 
fact  of  coverture,  the  remedy  will  be  in  the  court  rendering  such  judt;ment  by 
proceedings  to  vacate  it  under  section  5354,  or,  during  the  term  at  which  it  wu 
rendered,  by  motion.  During  the  term  a  court  has  full  power  and  control  over 
•11  its  proceeding*  had  during  such  term. 

Where  it  appeared  that  the  plaintiffs'  busineM  was  such  as  to  make  them  fr»> 
quent  shippers,  and  that  a  continuous  series  of  shipments  was  necessary  in  eon- 
ducting  their  business,  and  that  a  remedy  sought  by  actions  at  law  would  lead 
to  a  multiplicity  of  suits,  the  court  will  intervene  by  injunction  to  prevent  a 
multiplicity  of  suits,  and  it  is  not  a  prerequisite  that  the  plaintiffs  should  have 
first  established  their  rights  by  an  action  at  law.  Seofield  v.  Railroad  Cb.,  4S 
O.  S.  671-2. 

Where  a  defendant  railroad  company  is  a  corporation,  consolidated  under  the 
statute*  of  several  states,  including  this  state,  and  its  road  extends  into  several 
states,  it*  acts  of  injurious  discrimination  committed  or  threatened  in  this  state 
to  the  busineas  of  shippers,  either  here  or  along  the  line  of  its  railroad,  may  be 
enjoined  by  the  courts  of  this  state.     Iti.  572. 

The  burden  of  establishing  a  right  to  a  perpetual  injunction,  claimed  by  a 
party  to  an  action,  is  upon  such  party.  SpangUr  v.  Ciiy  of  Cttcflaud,  43  O.  S. 
62C  And  a  perpetual  injunction  will  be  granted  oiUy  when  a  party  shows  a 
clear  right  thereto.    lb. 
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Petition  for  Injunction  and  Other  Relief. 

[Form  605.    §§5571.5572.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  PlaintiflF,    ] 
No.  — .]  vs.  >  Petition. 

C.  D.,  Defendant.  J 

The  plaintiff,  A.  B.,  for  a  cause  of  action  against  C.  D.,  the  defendant, 

says  that  on  the day  of ,  a.  d.  18 — ,  he  made  and  delivered  to  the 

said  defendant  his  certain  negotiable  promissory  note,  which  is  not  yet 
due,  and  which  is  in  the  words  and  figures  following,  to  wit :  \_Here  copy 
the  same.^ 

That  said  promissory  note  was  obtained  from  the  plaintiff  by  the  fraud 
of  the  defendant,  who,  to  induce  the  plaintiff  to  make  and  give  to  him  the 
same,  represented  to  the  plaintiff,  and  on  which  representations  the  plaint- 
iff, believing  the  same  to  be  true,  relied,  that  he  was  the  owner  of  a  cer- 
tain quantity  of  wheat,  amounting  to bushels,  then  in  the  warehouse 

of- ,  in  the  city  of ,  in  the  county  of ,  and  State  of ,  which 

he  would  sell  to  the  plaintiff  at  $ ■  per  bushel,  and  then  exhibited  to 

the  plaintiff  what  purported  to  be  a  warehouse  receipt  of  the  said to 

the  defendant,  which  defendant  proffered  to  assign  to  the  plaintiff,  and 
which  purported  warehouse  receipt,  with  the  defendant's  indorsement 
thereof  to  the  plaintiff,  is  hereto  attached  and  made  part  hereof,  marked 
"A." 

That,  thereupon,  the  plaintiff  purchased  said  supposed  wheat  for  the 

sum    of  dollars  from  the   defendant,  and  gave  him  therefor  said 

promissory  note,  and  took  from  the  defendant  said  supposed  warehouse 
receipt,  duly  assigned  by  the  defendant  to  the  plaintiff;  that  the  defend- 
ant then  had  no  wheat  in  said  warehouse — as  he  well  knew — and  said  pa- 
per, purporting  to  be  such  warehouse  receipt,  was  spurious,  which  the  de- 
fendant well  knew;  that  the  defendant  is  not  pecuniarily  responsible, 
having  no  property  in  this  state  subject  to  execution. 

And  that  the  defendant  obtained  said  promissory  note  for  the  purpose 
of  negotiating  it,  before  due,  to  a  purchaser  in  good  faith,  without  notice 
of  the  facts  by  which  it  was  obtained  from  the  plaintiff  by  the  defendant — 
the  plaintiff  being  solvent  and  known  in  the  community  so  to  be — and 
unless  the  defendant  is  enjoined  from  so  negotiating  said  promissory 
note,  he  will  do  so,  and  will  produce  thereby  great  and  irreparable  injury 
to  the  plaintiff. 

Wherefore,  the  plaintiff  prays  for  an  order  of  injunction  against  the 
defendant  to  restrain  him  from  negotiating,  or  in  any  way  parting  with 
the  possession  of  said  promissory  note  during  the  pendency  of  this  action ; 
and,  that  the  plaintiff  may  have  judgment  against  the  defendant,  that 
said  promissory  note  be  delivered  up  by  the  defendant  to  the  plaintiff  to 
be  canceled  (the  plaintiff  here  bringing  into  court  for  the  defendant  said 
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purported  warehouse  receipt);  that  said  promissory  note  be  declared  can- 
celed i  for  costs,  and  for  all  relief  to  which  plaintiff  may  be  entitled. 

,  Attorney  for  Plaintiff. 

Note.— To  obtain  a  temporary  injunction  without  further  affidaviu,  the  peti- 
titin  should  he  sworn  to  positively,  nut  according  to  belief  merely — that  is,  that 
the  facta  stated  in  the  petition  are  true. 

The  precipe  should  request  the  clerk  to  issue  a  summons  and  order  of  injunc- 
tion, as  prayed  for  in  the  petition,  or  as  allowed  by  the  court  or  judge,  return- 
able according  to  law.  If  allowed  at  the  commencement  of  the  action,  the 
clerk  simply  indorses  on  the  summons:  "  Injunction  allowed."  If  afterward,  an 
order  of  injunction  must  be  issued  and  served  as  a  summons  is,  and  returned 
without  delay.    ^  5577,  5578. 

Allowance  of  Temporary  Restrainino  Order. 

[Form  606.    2  5572.] 
A.  B.  ] 

No.  — .1  M.  f  Allowance  of  Tem|x>rary  Restraining  Order. 

CD.  ) 

In  this  case,  a  temporary  restraining  order  is  granted  to  restrain  the  de- 
fendant as  prayed  for  in  the  petition  herein,  to  be  in  force  until  the  appli- 
cation for  a  temporary  injunction  asked  for  by  the  petition  can  be  heard 

and  determined,  the  hearing  of  which  is  set  for  the day  of ,  a. 

D.  18 — ,  at o'clock  —  M.,  before ,  at ,  the  plaintiff'  to  give  an 

undertaking  with  sufficient  surety,  to  the  approval  of  the  clerk  of  this 

court,  in  the  sum  of dollars;  and  the  plaintiff  is  required  to  give  th« 

defendant  written  notice  of  such  application  and  of  the  time  and  place  of 
the  hearing  thereof. 

This day  of ,  1»— . 

,  Judge  of  the  Common  Pleas  Court  of County. 

Undertaking. 

(Torm  607.    g  5576.] 

Whereas,  in  the  case  of  A.  H..  plaintiff*,  against  C.  D.,  defendant,  com* 

menced  in  the  Court  of  Common  Pleas  of County.  Ohio,  the  said 

plaintiff  has  obtained  the  allowance  of  a  temporary  restraining  order,  as 
prayed  for  in  his  petition,  against  the  said  defendant.  C.  D. 

Now,  therefore,  in  pursuance  of  and  compliance  with  the  order  in  said 
case  in  thin  behalf,  we,  \.  B.,  as  principal,  and  R.  F.,  a.t  surety,  jointly  and 

severally,  undertake  to  said  C.  D.,  in  the  sum  of dollars,  to  secure 

the  said  C.  D.  the  damages  he  may  sustain  if  it  be  finally  decided  that  the 
restraining  order  ought  not  to  have  been  granted. 

In  witness  whereof,  we  have  hereunto  subscribed  our  re<«peotive  names. 

[Date.'\  ,  as  PrincipaL 

,  aa  Surety. 

The  above  [or,  within]  undertaking  taken  and  approved  by  me,  this 
day  of ,  A.  D.  18—.  .  rierk. 
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Note. — When  the  summons  is  issued,  the  clerk  will  indorse,  "injunction 
allowed,"  and  no  order  need  be  issued.  If  the  application  for  a  temporary  in- 
junction is  fixed  for  a  day  prior  to  the  answer  day,  or  if  the  order  of  the  court 
or  judge  require  it,  notice  of  the  application  for  a  temporary  injunction  must 
be  given  to  the  party  whom  it  is  sought  to  enjoin. 

The  above/or?n  of  undertaking  can  readily  be  adapted  to  the  case  of  the  al- 
lowance of  a  temporary  injunoticm  by  substituting  such  words  for  "restraining 
order."  A  summons  indorsed,  "injunction  allowed,"  or  the  notice  of  the  appli- 
cation for  an  injunction,  when  the  injunction  is  granted,  is  notice  of  its  allow- 
ance, g  5577.  An  injunction  binds  the  party  from  the  time  he  has  notice 
thereof,  and  the  execution  of  the  undertaking  for  such  injunction,  g  5579.  If 
such  undertaking  has  been  executed,  and  the  party  has  notice  that  an  order  of 
injunction  has  been  granted,  though  not  served  upon  him,  he  is  bound  by  it,  and 
can  not  knowingly  violate  its  terms.     High  on  Injs.,  section  17. 

It  is  binding  upon  parlies  enjoined,  who  have  notice  of  it,  though  they  are 
beyond  the  jurisdiction  of  the  court,  or  out  of  the  state.     Id. 

Notice  of  Application  for  Temporary  Injunction. 

[Form  608.    §  5574.] 
Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,      ] 
No.  — .]  vs.  \  Notice. 

C.  D.,  Defendant.    ] 
To  C.  D. : 

You  are  hereby  notified  that  on  the day  of ,  a.  d.  18 — ,  at 

o'clock  —  M.,  or  as  soon  thereafter  as  the  same  can  be  heard,  application  for 

a  temporary  injunction  will  be  made  to [name  the  court  or  judge  to  whom 

the  application  is  to  be  made'\,  at ,  to  enjoin  you  from  \_here  state  what  the 

party  will  be  asked  to  be  enjoined  from  doing']. 

[Date.']  A.  B.,  by ,  his  Attorney. 

Note. — The  notice  should  be  served  by  copy,  and  its  service  proved  upon  the 
hearing  of  the  application. 

Order  Granting  Temporary  Injunction. 

[Form  609.    §  5573,  83  v.  60.] 
A.  B.  ] 


No.  — .]  vs.  >  Order  Allowing  Injunction — Bond  Fixed  at  $ . 

C.  D.  ] 

In  this  case,  it  having  been  made  to  appear  to  the  court  {or,  to ,  a 

judge  of  said  court],  by  the  plaintiflF,  that  due  notice  of  the  application 
for  the  allowance  of  an  injunction  herein  has  been  given  by  said  A.  B.  to 
said  defendant,  C.  D. ;  and  it  appearing  satisfactorily  to  the  court  \or,  to 

,  a  judge  of  said  court],  by  affidavit,  as  required  by  law,  that  the  said 

plaintiff  is  entitled  to  the  injunction  as  prayed  for  in  the  petition,  and  as 
asked  for  herein. 

It  is  therefore  ordered  that,  during  the  pendency  of  this  action,  the 
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•aid  defendant,  A.  B.,  be,  and  he  is  hereby  enjoined  and  restrained,  m 
follows:  \^Here  state  what  he  u  enjoined  from  doing.'] 

Sute. — Where  the  petition  prays  for  a  temporary  injanction,  and  apecifiea 
what  the  party  is  asked  to  be  enjoined  from  doing,  no  motion  is  neceuary  to  be 
filed  to  obtain  such  order,  as  it  would  be  but  a  repetition  of  so  much  of  the  plead- 
ings If  the  facts  stated  in  the  petition  warrant  such  injunction,  but  it  contains 
no  prayer  for  the  same,  and  circumstances  render  it  desirable  to  the  interests  of 
the  party  that  such  injunction  should  be  obtained,  a  motion  therefor  should  be 
filed,  stating  for  what  the  injunction  is  a&ked. 

When  such  injunction  has  been  granted  after  notice  given  to  the  party  againit 
whom  it  is  allowed,  the  order  need  not  be  issued  or  served  upon  the  party  en- 
joined.    {  6677. 

Wtien  such  order  of  injunction  is  allowed  after  the  commencement  of  the 
action,  that  is,  after  the  petition  has  been  filed  and  the  summons  issued  and  de- 
livered to  the  sheriff,  without  the  indorsement,  "  injunction  allowed,"  and  with- 
out notice  of  the  application  therefor  to  the  party,  the  order  must  be  issued  and 
served  upon  the  party  enjoined,  as  a  summons,  and  returned  without  delay. 
2  6678.  Like  all  other  writs,  the  clerk  does  not  issue  it  until  a  precipe  is  filed 
therefor.    {  4969. 

Order  of  Injunction. 

[Form  610.    g§  5577.  5578.] 

The  State  of  Ohio, County,  sw. 

To  the  SheriflFof County,  Greeting: 

Whereas,  in  the  action  of  A.  B.,  plaintiff,  against  C.  D.,  defendant 

No. ,  in  the  Common  Pleas  Court  of  said  county,  the  said  A.  B.  has 

this  day  duly  obtained  an  order  of  injunction  against  said  C.  D..  and  has 
given  an  undertaking  according  to  law. 

This  is,  therefore,  to  command  you  to  notify  the  said  C.  D.,  as  follows: 
To  C.  D  : 

You  are  hereby  notified  and  warned,  that  in  said  action,  the  said  A  B. 
has  duly  obtained  the  following  order  of  injunction  against  you:  [H«re 
copy  the  body  of  the  order  of  injunction.'] 

And  this  you  will  in  no  wise  omit  under  the  penalty  of  the  law. 

And  as  such  sheriff  you  are  further  hereby  commanded  to  make  due 
service  of  this  writ  upon  said  C.  D.,  in  the  manner  prescribed  for  serving 
a  summons,  and  make  return  thereof  to  our  said  Court  of  Common  Pleas 
without  delay. 

In  witness  whereof,  I  have  hereunto  .set  my  hand  as  clerk  of  said  court, 
and  afBxed  the  seal  thereof,  this day  of  — — ,  a.  d.  18^. 

[sKAi.  or  c«>ORT.]  ,  Clerk. 

Note. — After  an  injunction  had  been  granted,  and  before  judgment,  the  party 
enjoined  may,  upon  motion  and  reasonable  notice  to  the  advene  party,  apply 
for  additional  security.  {6682  On  the  hearing  of  «n  appliratinn  for  injunction, 
each  party  may  read  affldavitu,  which  are  to  bo  filed  {  6683  Neither  need 
notify  the  other  that  he  will  use  affldaviu  on  the  bearing  <>t'  *uch  spplication; 
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but,   to   prevent  surprise,   each  will    be  granted  proper  time  to  prepare  aad 
present  counter-affidavits. 

Motion  to  Vacate  or  Modify  Injunction. 
[Form  611.    §  5584;  *Sujo.,  p.  355,  §5585.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,      ] 
No.  — .]  vs.  V  Motion  to  Vacate  [^or,  Modify]  Injunction. 

C.  D.,  Defendant.     ] 

Ajid  now  comes  the  said  defendant  and  moves  the  court  to  vacate 
the  injunction  granted  herein,  for  the  reason  that  upon  the  record  and 
affidavits  filed  herein  the  same  ought  not  to  have  been  granted.  [^Or, 
the  said  C.  D.  moves  the  court  to  modify  the  injunction  herein;  as 
follows:  (here  state  the  modification  asked),  for  the  reasons  following: 
{Here    state  them.)'\ 

Affidavits  will  be  used  by  said  C.  D.  on  the  hearing  of  this  motion. 

,  Attorney  for  C.  D. 

Hearing  of  this  motion  set  for  the day  of ,  18 — ,  at o'clock 

—  M.,  before  ,  at  ,  of  which  the  said  C.  D.    is  required   to  give 

the  said  A.  B.,  or  his  attorney, , days'  notice. 

\^Daie.2  ,  Judge  of  said  Court. 

Note. — The  notice  may  be  a  copy  of  the  motion,  and  the  time  fixed  by  the 
court,  or  judge,  for  the  hearing. 

If  such  motion  is  overruled,  the  journal  entry  will  be  the  same  as  in  other 
cases  of  overruling  motions;  if  granted,  the  entry  will  so  state,  and  declare 
that  "such  said  injunction  be  and  the  same  is  hereby  vacated  and  dissolved." 
If  modified,  the  modification  will  be  specified  in  the  journal  entry,  the  injunc- 
tion to  continue  in  force  in  all  things  else. 

An  interlocutory  order  dissolving  an  injunction  may  be  appealed  from,  g  5226, 
Sup.,  p.  340. 

A  defendant  may  obtain  an  injunction  upon  an  answer  in  the  nature  of  a 
counterclaim  or  cross-petition,  in  the  same  manner  as  if  he  were  the  plaintiff. 
t  5586. 

The  pleadings  in  cases  for  injunction  are  the  same  as  in  other  civil  actions, 
the  trial  being  to  the  court  and  not  by  jury;  but  the  court  may,  in  its  discretion, 
refer  certain  issues  of  fact  to  a  jury,  whose  verdict  will  be  advisory  as  in  other 
equitable  actions,  and  subject  to  the  control  of  the  court,  which  mayor  may  not 
regard  it  in  determining  the  cause. 

Such  causes  are  appealable  from  the  Common  Pleas  to  the  Circuit  Court,  but 
not  from  the  Superior  Court  of  Cincinnati. 
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Pnc AL  JuDOBfENT  FOR  PLAINTIFF  UPON  CaUSE  StATED  IN  FORM  606. 

[Form  612.] 
A.  B.  I 

No.  — .]  V*.  [-Judgment  for  Plaintiff— Perpetual  Injunction. 

C.  D.  j 

This  day  this  cause  came  on  to  be  heard  upon  the  petition,  answer, 
and  reply  thereto,  and  the  court  having  heard  the  evidence  adduced  by 
the  parties  respectively,  and  the  arguments  of  their  counsel,  and  being 
fully  advised  in  the  premises,  doth  find  the  issues  joined  in  favor  of  the 
plaintiff  and  against  the  said  defendant. 

Therefore,  it  is  hereby  ordered  and  adjudged  by  tbe  court,  that  saidC. 
D.  deliver  up  to  the  plaintiff,  or  to  the  clerk  of  this  court,  the  said  prom- 
issory note  mentioned  in  the  petition,  to  be  canceled,  and  that  this 
judgment  and  decree  operate  as  such  cancellation ;  and  the  defendant, 

C.  D.,  is  hereby  further  forever  enjoined  from  in  any  way  negotiating, 
or  attempting  to  negotiate,  to  anybody  whomsoever,  the  said  promiaaory 
note. 

And  it  is  further  adjudged  that  the  plaintiff    recover  of  the  defendant 

his  co.sts  made  in  this  behalf,  taxed  to  dollars.     Defendant's  costa 

taxed  at dollars. 

To  all  of  which  the  defendant  excepts,  and  hereby  elects  to  take  thirty 
days  from  the  close  of  the  present  term  to  prepare  and  have  allowed  and 
signed  his  bill  of  exceptions. 

The  defendant  also  gives  notice  of  his  intention  to  appeal  this  cause  to 
the  Circuit  Court;  and  the  court  fixes  the  amount  of  tbe  undertaking  for 
such  appeal  at dollars. 

Attachment  of  Parties  Enjoined  for  Disobedience  of  thb  0»« 
DER  of  Injunction. 

[rorm613.     2  5581.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,      | 
No.  — .]  vs.  >  Affidavit  for  Attachment  for  Contempt.  • 

C.  D.,  Defendant.    | 

A.  B..  the  above  named  plaintiff,  makes  solemn  oath  that  the  said   C. 

D.  has  willfully  refused,  and  still  so  refuses,  to  comply  with,  and  has  will- 
fully violated  and  disobeyed,  and  is  so  disobeying,  the  order  of  injunc- 
tion herein,  and  has  [here  state  the  act*  of  duobedtenee]. 

Wherefore,  the  said  A.  B.  asks  that  said  C.  D.  be  proceeded  against,  as 
for  contempt,  for  such  his  disobedience,  and  that  such  order  of  injunction 
be  enforced,  etc.  (Signed.)  A.  B. 

Sworn  to,  etc. 
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Order  of  Attachment  for  Contempt  for  Disobedience  of  Order 

OP  Injunction. 

[Form  614.    §  5581.] 

The  State  of  Ohio,  County,  ss. 

To  the  SheriflF  of County,  Greeting  : 

Whereas,  it  has  been  made  to  appear  to  the  Court  of  Common  Pleas 
[or,  to ,  a  judge  of  the]  of  county,  that  the  order  of  injunc- 
tion [or,  resti'aining  order]  heretofore    issued   in  the    cause.    No. , 

in  said  Court  of  Common  Pleas,  wherein  A.  B.  is  plaintiff  and  C.  D.  is 
defendant,  against  the  said  C.  T>.,  has  been  violated  and  is  disobeyed  by 
said  C.  D. 

Now,  this  is  to  command  you  to  arrest  the  said  C.  D.,  and  forthwith 

bring  his  body  before  this  court  [or,  before  ,  a  judge  of  said  court], 

to  show  cause  why  he  should  not  be  punished  as  for  contempt,  and  have 
you  then  there  this  writ. 

Witness,  etc.  [seal.] 

Note. — On  being  brought  before  the  court,  or  judge,  the  party  has  the  right 
to  be  heard  in  his  defense,  and  to  purge  himself  of  such  contempt,  and  to  dis- 
prove the  same. 

Judgment  of  Guilty  of  Such  Contempt. 

[Form  615.    §  5581.] 
The  State  of  Ohio  on  complaint  of  A.  B. 


No.  — .]  vs.  >  Judgment  for  Contempt 

C.  D. 

This  cause  came  on  this  day  to  be  heard  upon  the  application  of  said  A. 
B.  to  punish  the  said  C.  D.,  as  for  contempt,  for  disobedience  of  the  order 
of  injunction  herein;  and  said  C.  D.,  having  been  given  full  opportunity 
to  be  heard  in  his  defense,  and  the  court  having  heard  all  the  evidence 
adduced  by  the  parties  respectively,  and  the  arguments  of  their  counsel, 
and  being  fully  advised  in  the  premises,  doth  find  the  said  C.  D.  guilty  of 
disobeying  said  order  of  injunction,  in  this,  to  wit:  [Here  state  the  zcts  of 
disobedience.'] 

Wherefore,  the  court  doth  fine  said  C.  D.  the  sum  of •  dollars,  for 

the  use  of  said county;  and  further  require  him  to  make  immediate 

restitution  to  said  A.  B.;  and  also  to  give  further  security,  in  the  sum  of 

dollars,  to  said  A.  B.,  to  the  approval  of  the  clerk  of  this  court,  to 

obey  the  said  order  of  injunction,  and,  in  default  thereof,  that  said  C.  D. 
be  committed  to  close  custody  until  he  complies  with  such  requirement, 
oris  otherwise  legally  discharged.  And  that  said  C.  D.  pay  all  the  costs 
of  these  proceedings  for  contempt. 

Note. — If  the  party  fail  to  comply,  and  until  he  does  so,  he  may  be  impris- 
oned in  the  county  jail — the  mittimus  to  contain  the  substance  of  the  judgment. 
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Mittimus. 

[Form  616.    I  7328] 

The  State  of  Ohio, County,  ss. 

To ,  Sheriff  of  said  County: 

Whoreas,  in  the  action  of  A.  B.  against  C.  D.,  in  cause  No. ,  in  the 

<  'ourt  of  Common  Pleas  of  said  county,  on  the day  of ,  a.  d.  18 — , 

the  said  C.  D.  was  duly  found  to  have  disobeyed  the  order  of  injunction 
granted  in  said  action  against  him,  in  this,  to  wit:  IHere  tUUe  the  duobedi- 
ence,  as  in  the  judgment  entryJ^ 

For  which  said  disobedienc<',  as  for  contempt,  the  said  court  did  adjudge 

a  fine  of dollars  against  said  C.  D.,  for  the  use  of  said  county; 

and  the  costs,  taxed  to dollars ;  and  did  further  order  and  require 

him  to  m<\ke  immediate  restitution  to  said  A.  B.;  and  also  to  give  further 

security,  in  the  sum  of dollars,  to  said  A.  B.,  to  the  approval  of  the 

clerk  of  said  court,  to  obey  the  said  order  of  injunction,  and,  in  default 
thereof,  that  said  C.  D.  be  committed  to  close  custody,  until  he  complies 
with  such  requirement,  or  is  otherwise  legally  discharged. 

You  are,  therefore,  ordered  to  arrest  and  commit  the  body  of  the  said 
C.  D.  to  the  jail  of  said  county  of ,  there  to  remain  until  he  shall  per- 
form said  judgment,  as  aforesaid,  or  is  otherwise  legally  discharged. 

Given  under  my  hand,  etc. 

[SKAL.] 

Note. — Whether  such  party  can  be  imprisoned,  or  kept  in  prison  for  the  non- 
payment of  the  costs  of  the  proceedings  in  contempt,  under  section  6581,  may 
admit  of  a  doubt.  If  the  costs  are  a  mere  debt,  apart  from  the  One,  be  can  not, 
as  imprisonment  for  debt  is  prohibited  by  article  1,  section  16,  of  the  constitu- 
tion of  the  state;  but  the  costs  may  be  an  incident  of  and  follow  the  fine,  undor 
section  7327.  But,  if  only  the  fine  and  costs  remain  unpaid,  as  to  them  a  party 
will  be  entitled,  after  sixty  days  imprisonment,  to  the  benefit  of  the  insolvent 
Imws  of  the  sUte.     I  6879. 

This  insolvent  law  (sections  6359,  U383),  enacted  substantially  as  it  exists  now 
in  1831  (29  v.  829),  was,  before  imprisonment  for  debt,  except  in  cases  of  fraud, 
was  abolished,  a  most  valuable  law  to  poor  but  honest  debtors.  It  ranked  next 
to  habeas  corpus. 

An  injunction  can  not  be  granted  by  a  judge  after  it  has  bMn  denied  by  his 
court  on  the  merits  of  the  application ;  and  when  it  has  been  denied  by  such 
court,  or  judge,  it  can  not  be  granted  to  the  same  party  against  the  same  party 
by  an  inferior  court  or  judge.    \  6680. 
14 
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Petition  by  City  Solicitor  for  Injunction  to  Restrain  thk 
Abuse  of  the  Corporate  Powers  of  the  City,  and  the  Ex- 
ecution AND  Performance  of  a  Contract  Made,  or  About 
TO  BE  Made,  by  It. 

FForm  617.    §  1777.] 

Common  Pleas  Court  of County,  Ohio. 

The  City  of  Cincinnati,  Plaintiff,  ] 

No.  — .]  vs.  V  Petition. 

The  City  of  Cincinnati,  and and ,  Defendants.  ] 

John  W.  Warrington  says  that  he  is  the  city  solicitor  of  said  city  of 
Cincinnati,  a  city  of  the  first  grade  of  the  first  class,  in  Hamilton  county, 
in  the  State  of  Ohio. 

That,  as  such  city  solicitor,  in  the  name  of  said  city  of  Cincinnati,  In 
pursuance  of  the  statute  in  such  case  made  and  provided,  he  hereby  ap- 
plies to  this  court  for  an  injunction,  as  hereinafter  set  forth;  that:  {_here 
etate  the  contetnplated  misapplication  of  funds  of  the  corporation,  or  the  abuse  of  its 
corporate  powers,  or  the  contract  about  to  be  executed  or  performed,  etc.'\  as  by  an 
ordinance  of  the  common  council  of  said  city,  passed  March  28,  1873,  en- 
titled "  an  ordinance  prescribing  the  terms  and  conditions  of  street- 
passenger  railroads,"  it  was  ordained  as  follows:  [here  copy  ordinance  in  full, 
with  its  title'\\  that  afterward,  on  or  about  the  29th  day  of  March,  1873,  the 
ordinance  aforesaid  was  duly  transmitted  to  Hon.  S.  S.  Davis,  mayor  of 
said  city  of  Cincinnati,  to  be  by  him  approved  or  rejected;  that  the  mayor 
aforesaid  indorsed  upon  said  ordinance  the  words  and  figures  following, 
to  wit:  ■ 

"Approved,  April  1,  1873.  S.  S.  Davis,  Mayor.  With  the  understand- 
ing that  the  old  companies,  should  they  accept  this  ordinance,  will  keen 
the  streets  in  repair,  as  per  conditions  imposed  upon  the  new  companies 
in  this  ordinance.  S.  S.  Davis,  Mayor." 

That  said  mayor  then  returned  said  ordinance  to  the  city  clerk;  that 
thereupon  said  city  clerk  caused  said  ordinance  to  be  published  the  first 
time,  April  12,  1873,  and  that  the  time  required  by  law  for  publication 
will  expire  on  Monday,  April  21,  1873;  that,  on  April  14,  1873,  each  of  the 
railroad  companies,  defendants  hereto,  by  its  president,  and  E.  Gest, 
manager  of  Route  No.  9,  did  tender  to  the  city  clerk  its  acceptance  of  the 
terms  of  the  ordinance  aforesaid,  but  that  said  city  clerk  declined  to  re- 
ceive such  acceptances,  for  the  reason,  among  othei"s,  that  the  time  re- 
quired by  law  for  the  publication  of  said  ordinance  had  not  expired. 

That  the  several  railroad  companies,  defendants  hereto,  and  said  Era.-<- 
musGest,  will  again  tender,  and  J.  F.  Blackburn,  clerk  of  the  city  aforesaiil, 
will  receive,  on  behalf  of  the  said  city,  acceptances  of  the  terms  of  this  oi . 
dinance,  set  forth  above,  unless  restrained  by  the  court. 

And  that  the  plaintiff  claims  and  submits  to  the  court,  that  the  ordi- 
nance of  the  common  council  above  recited  is  in  contravention  of  the  laws 
governing  said  corporation;  that  the  execution  or  performance   of  the 
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contract  contemplated  by  the  terms  of  said  ordinance  will  be  an  abuse  oi 
said  city's  corporate  powers;  that  the  indontement  upon  said  ordinance 
by  the  mayor,  as  aforesaid,  does  not  veto  or  qualify  any  part  or  the  whole 
of  the  same :  that  the  adoption  of  said  ordinance,  or  the  execution  of  any 
i^iitract  in  pursuance  of  the  terms  and  provisions  of  the  same,  or  the 
existence  of  any  duties,  privileges,  or  rights,  under  or  by  virtue  of  saidoi^ 
dinance  will  work  upon  the  tax-payers  and  residents  of  said  city  lasting 
and  irreparable  injury. 

Wherefore,  the  plaintiff  asks  that  the  court  will  allow  an  iigunction  as 
follows,  restraining  the  said  defendant  railroad  companies  and  Erasmus 
Gest.  and  each  of  them  from  again  tendering  to  the  city  of  Cincinnati,  or 
itt>  clerk  acceptances  of  the  terms  of  the  ordinance  aforesaid,  and  from 
exercising  any  privileges  thereunder;  the  said  city  clerk  from  receiving 
or  in  any  way  recognizing  such  acceptance  ot  any  such  railroad  company 
whatever;  the  said  city  from  executing,  enforcing,  or  in  any  manner 
recognizing  the  ordinance  aforesaid;  and  that,  upon  the  final  hearing  of 
this  cause  the  acceptances  heretofore  tendered  to  the  city  clerk,  as  set 
forth  above,  or  any  rights  that  may  have  been  acquired  thereby,  be  de- 
clared null  and  void,  that  such  injunction  may  be  made  perpetual,  and 
for  any  and  all  such  relief  as  may  be  found  by  the  court  equitable  and 
just.  By  John  W.   Warrixotox. 

As  City  Solicitor  of  Cincinnati. 

Note. — It  will  be  observed  that  such  municipal  corportion  is  named  both  as 
plaintiff  and  as  a  defendant.  As  plaintiff  it  representii  the  aggregate  tax- payers 
and  residents.     As  defendant,  it  is  the  corporation  proper. 

If  the  solicitor  is  requested  by  any  tax-payer  of  the  corporation  to  bring  an 
action  for  an  injunction  (section  1778),  the  solicitor  may  use  the  name  of  such  tax- 
payer as  the  plaintiff,  in  behalf  of  the  corporation,  he,  the  solicitor,  signing  the 
petition  as  solicitor. 

Id  such  case,  it  should  be  averred  in  the  petition,  preceding  the  prayer  for  re- 
lief, "that  on  the day  of ,  a.  d.  18 — .  an  application  was  made  to  the 

city  solicitor  by  the  parties  named  in  the  heading  of  this  case  to  enjoin  the  ae- 
eepianee  oj  the  trrma  of  the  ordinance  njore»a\d,  and  the  city  from  executing  or  m 
any  way  reeognixing  or  enforcing  »avl  ordtnanee;  and  that  the  solicitor  notified 
the  plaintiffs  that  he  would  apply  for  the  injunction  as  requested." 

This  was  the  course  pursued  in  the  case  of  the  Cincinnati  Str.  R.  Ob.  v.  AiuM. 
29  O.  8.  291. 

If  the  solicitor  refuse  or  neglect  to  apply  for  an  injunction  after  being  re- 
quested by  a  tax-payer  of  the  corporation  to  do  so,  be  may  sue  in  his  own  name^ 
employing  bis  own  attorney,  making  the  necessary  averments  to  authorise  him 
to  bring  the  action. 
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Suit  to  Enjoin  Acts,  etc.,  under  Section  1777,  by  a  Tax- 
payer OF  THE  Corporation,  on  Behalf  of  Such  Corporation 
— Commencement  of  Petition. 

[Form  618.    §  1778.] 

Common  Pleas  Court  of County,  Ohio. 

Richard  Smith,  Plaintiff,   ^ 

The  City  of  Cincinnati  and   |    Pe*»t»o°- 

and ,  Defendants.  J 

Richard  Smith,  the  above  named  plaintifif,  says  that  he  is  a  tax-payer  of 
said  city  of  Cincinnati,  a  municipal  corporation  in  said  state  of  the  first 
grade  of  the  first  class,  and  he  brings  this  action  on  behalf  of  the  said  cor- 
poration ;  also,  that  on  the day  of ,  a.  d.  18 — ,  he  requested , 

as  the  solicitor  of  said  corporation,  said being  then  such  solicitor,  to 

make  application  to  a  court  of  competent  jurisdiction,  according  to  the 
statute  in  such  case  made  and  provided,  for  the  injunction  sought  by  this 
action,  a  copy  of  which  written  request  is  filed  herewith,  marked  "A," 
but  that  said  solicitor  has  failed  and  still  fails  to  do  so,  and  refuses  to  takt 
any  action  in  the  premises.     [^Here  follow  with  the  statement  of  the  facts,  etc.^ 

,  Attorney  for  Plaintiff. 

Xfoie. — In  all  cases  where  injunctions  are  authorized  and  regulated  by  statute, 
consult  and  follow  such  statute.  Whenever,  in  a  cause,  the  obtaining  of  an  in- 
junction is  necessary  to  secure  the  fruits  of  the  litigation  upon  the  rendition  of 
final  judgment,  though  no  perpetual  injunction  is  necessary,  the  facts  entitling 
the  parly  thereto  should  be  stated  in  his  petition,  followed  by  the  requisite 
prayer.  The  instances  in  which  this  ma)'  be  done  are  almost  as  numerous  as 
equitable  actions,  and  it  is  not  deemed  necessary,  in  this  chapter,  to  multiply 
precedents  of  pleadings  in  cases  where  temporary  or  perpetual  injunctions,  or 
both,  constitute  a  part  or  the  whole  of  the  relief  sought. 
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CHAPTER  LI. 

MANDAMUS. 

Of  proceedings  in  mandamtu,  the  Supreme  Court  and  the  Circuit 
iiHve  concurrent  original  jurisdiction,  by  constitutional  provisions. 
Const.,  article  4,  sections  2,  6.  And  by  statute  the  Common  Pleas 
Court  has  concurrent  jurisdiction  in  mandamiis  with  the  Supreme  and 
Circuit  Courts.     §  6742,  Sup.,  p.  386. 

The  remedy  by  mandamus  can  not  be  granted  if  the  party  has  a 
remedy  by  action,  either  legal,  equitable,  or  statutory. 

Contracts  are  not  enforceable  by  mandamua.  State  v.  ZanenvUle,  etc., 
Tp.  Co.,  16  O.  S.  308. 

The  pleadings  in  matidamus  have  the  same  effect,  and  are  to  be  con- 
strued as  in  civil  actions.  State  v.  Hatves,  43  O.  S.  16,  17.  Yet,  the 
writ  must  show  a  sufficient  ground  for  tha  relief  sought,  following  the 
petition.     The  writs  are  the  alternative,  and  the  peremptory. 

MandamuB,  what  it  \s.  Sec.  6741.  Mattdamtu  is  a  writ  issued  in 
the  name  of  the  state,  to  an  inferior  tribunal,  a  corporation,  board,  or 
person,  commanding  the  j>erformance  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station. 

(a)  A  writ  of  mandaynus  directed  to  a  subordinate  judicial  tribunal 
is  properly  directed  to  the  judge  or  judges  of  such  court.  HolUsttr  v. 
Thr  Judges,  S  O.  S.  201. 

There  is  no  statutory  limitation  as  to  the  time  within  which  a  writ 
pf  mandamiu  may  be  obtained.      Chinn  v.  Tnutee»,  de.,  32  O.  S.  236. 

Whrn  mandamua  may  not  i$8ue : 

To  enforce  obligations  arising  upon  contract  merely,  and  involving 
no  trust.     State  v.  Zan.  &  M.  T.  O).,  16  O.  S.  308. 

Nor  will  it  be  awarded  in  the  absence  of  a  clear  right  to  the  object 
sought  to  bo  obtained  by  it.      State  v.   Yeatman,  22  O.  S.  546. 

Not  to  enforce  the  payment  of  the  verdict  of  a  jury  in  a  proceed- 
ing to  appropriate  land       StaU  v.  C.  A  I.  R.  Co.,  17  6.  8.  10?. 

Nor  to  compel  the  commissioners  of  a  county  to  levy  a  tax  for  the 
satisfaction  of  a  judgment,  where  there  has  been  no  unreasooable  or 
vexatious  delay.     TiUton  v.  Putnam  Co.,  19  O.  415. 
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Nor  to  compel  the  county  auditor  to  enter  a  tax  upon  the  duplicate 
until  the  time  arrives  for  making  it  up.  ZanesviUe  v.  Richards,  5  O. 
S.  589. 

Nor  to  compel  the  auditor  of  a  county  to  draw  an  order  on  the 
treasurer,  where' the  auditor  has  not  the  right  to  fix  the  amount  to  be 
drawn  for,  unless  such  amount  has  been  ascertained  and  liquidated. 
Putnam  Co.  v.  Allen  Co.,  1  O.  S.  322. 

Nor  against  a  turnpike  company  to  repair  a  certain  road,  where  the 
duty  to  repair  is  alleged  to  arise  out  o^  a  contract  between  the  county 
commissioners  and  the  company.     State  v.  Zan.  &  M.  T.  Co.,  supra. 

Nor  to  compel  an  officer  to  do  a,n  act  which  it  is  claimed  the  law  en- 
joins on  him  as  a  duty,  unless  the  existence  of  all  the  facts  necessary 
to  put  him  in  default  be  shown.  Cincinnati  College  v.  La  Rue,  22  O. 
S.  469. 

Nor  where  the  county  commissioners  were  required  by  law  to  award 
certain  contracts  on  behalf  of  the  county  to  the  lowest  bidder,  and 
their  proceedings  were  so  defective  that  they  could  not  accept  the  low- 
est bid,  because  in  such  case  they  could  make  no  valid  contract  with 
any  bidder.     State  v.  Hamilton  Co.,  20  O.  S.  425,  430. 

Nor  when  an  inferior  board  or  tribunal  has  failed  to  perform  a  min- 
isterial duty  at  the  proper  time,  and  its  execution  is  no  longer  consist- 
ent with  the  substantial  rights  of  the  parties,  or  with  public  inter- 
ests. Nor  when  it  can  be  seen  that  the  writ„  in  its  operation,  must 
prove  abortive  and  fruitless  to  the  relator.  Ingerson  v.  Berry,  14  O. 
8.  315. 

Where  in  an  action  against  a  railroad  corporation  a  receiver  has 
been  appointed,  who  is  in  possession  of  the  road,  its  property  and  as- 
sets, and  is  proceeding  in  the  execution  of  the  trust,  under  the  direc- 
tion and  orders  of  the  court,  a  mandamus  will  not  be  issued  against 
such  corporation  and  receiver  directing  their  conduct  in  operating  the 
road.     State  v.  Railroad  Co.,  35  O.  S.  154. 

Where  county  commissioners  were  authorized  by  special  act  to  build 
a  bridge,  and  raise  the  necessary  funds  for  the  purpose  by  successive 
yearly  levies  of  taxes,  and  after  levying  and  collecting  part  of  the 
taxes  necessary,  for  reasons  in  their  judgment  sufficient,  abandoned 
the  purpose  of  building  the  bridge,  and  declined  to  make  further 
levies :  Held,  that  they  will  not  be  compelled,  by  mandamus,  to  build 
the  bridge,  or  to  make  further  levies  to  raise  the  necessary  funds  there- 
for.    State  V.  Henry  County,  31  O.  S.  211. 

Mandamus  is  not  the  proper  remedy  to  enforce  the  performance  of  a 
duty  imposed  on  officers  of  a  private  corporation  organized  for  profit 
merely,  where  such  duty  is  not  specifically  enjoined  by  law,  and  where 
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there  is  a  plain  and  adequate  remedy  either  at  law  or  in  equity.  The 
purcha;?er  of  shares  in  such  corporation,  where  the  incidental  rights  of 
a  stockholder  do  not  dei>eiid  ui>on  the  ownership  of  these  specific 
shares,  is  not  entitled  to  a  writ  of  mandamus  to  compel  their  transfer 
on  the  books  of  the  cor[K>ration. 

And  the  fact  that  the  business  of  the  corporation  is  very  profitable, 
that  its  shares  of  stock  have  no  known  market  value,  or  are  generally 
enhanced  by  the  good- will  of  a  growing  business,  will  not  ^ary  the 
rule  where  the  actual  value  b  ascertainable  in  an  action  to  recover 
damages.     Freon  v.  Carriage  Co.,  42  O.  S.  30, 

(Au  action  for  damages  for  the  value  of  the  stock  will  lie;  and 
also  an  equitable  action,  in  the  nature  of  a  mandatory  injunc- 
tion, to  compel  the  transfer,  on  the  books  of  the  c<jrporation,  to  the 
holder  of  such  shares.  Railroad  Co.  v.  Fink,  41  O".  S.  333;  HUl  v. 
RodBmgham.  Bank,  44  N.  H.  667;  Guthman  v.  Thaytr  Co.,  76  N.  Y. 
866;  section  3254,  Sup.,  p.  216  (81  v.  196).) 

Where  a  public  officer  is  ciilled  upon  to  perform  a  plain  and  specific 
public  duty  positively  required  by  law,  ministerial  in  its  nature,  calling 
for  the  exercise  of  no  discretion,  nor  the  exercise  of  official  judgment, 
his  performance  of  such  duty  may,  upon  his  refusal  and  in  the  absence 
of  otiier  means  of  relief,  be  enforced  by  matidamus;  but  when  such 
officer,  in  determining  upon  the  performance  of  a  public  duty,  is  called 
upon  to  use  official  judgment  and  discretion,  his  exercise  of  them,  in 
the  absence  of  fraud,  bad  faith,  and  abuse  of  discretion,  will  not  1)0 
controlled  or  directed  by  mandamus.  State  v.  Moore,  42  O.  8.  103, 
104. 

Where  the  canvass  of  the  returns  of  an  election  for  a  county  is 
nearly  completed,  and  a  writ  of  mandamus  is  applied  for  to  command 
the  canvassing  officers  to  omit  certain  8i>ecified  returns  and  votes  for  a 
candidate  to  the  general  assembly  from  the  abstracts,  the  court  whose 
action  is  involved  has  no  power  to  proceed  to  make  a  complete  canvass 
of  the  returns  from  all  the  precincts  of  the  county,  make  an  abstract 
thereof,  decide  which  candidates  are  elected,  and  issue  a  writ  of  manr 
damus  commanding  the  canvassers  to  adopt  such  result  as  their  own, 
and  commanding  the  clerk  to  issue  certificates  to  the  candidates  so  de- 
ciiled  to  be  electetl.     Dalton  v.  State,  43  O.  8.  652. 

In  a  mandamus  proceeding  to  compel  such  canvassers  to  omit  certain 
votes  for  candidates  for  the  general  assembly  from  the  abstracts,  the 
court  has  no  power  to  decide  upon  the  validity  of  such  returns;  and 
it  is  error  for  the  court,  in  such  a  proceeding,  to  decide,  or  to  command 
the  canvassers  to  decide,  such  returns,  or  any  part  thereof,  invalid  by 
xeason  of  fraud.     lb.     The  exe/u»iM.  reme<ly  is  by  contesting  the  eleo- 
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tion  in  the  branch  of  the  legislature  for  which  the  aggrieved  person 
was  a  candidate.     Ih. 

In  such  a  mandamus  proceeding  the  court  has  no  power,  where  <here 
is  an  excess  of  votes  above  the  number  of  names  of  voters  upon  the 
poll-books,  to  command  the  canvassers  to  reject  all  such  excess  above 
ten  (to  be  deducted  proportionately  from  the  two  parties),  and  count 
all  below  ten ;  or  to  command  them  that  in  case  the  excess  is  large 
enough  to  show  fraud,  that  they  reject  the  entire  returns,  where  they 
would  affect  the  general  result,  and  simply  to  deduct  the  excess  where 
the  general  result  would  not  be  affected  thereby ;  such  court  having  no 
power  to  control,  destroy,  or  limit  the  exercise  of  discretion  in  a  pub- 
lic oiRcer  by  writ  of  mandamus.     lb. 

A  pretended  judicial  determination  of  any  other  tribunal  than  the 
branch  of  the  general  assembly  for  which  a  person  is  a  candidate,  is  a 
nullity.     lb. 

When  mnndamua  may  issue : 

To  compel  the  auditor  of  state  to  pay  a  claim  duly  allowed  by  the 
legislature,  but  not  unless  allowed  by  the  requisite  number  of  votes. 
Fordyce  v.  Godman,  20  O.  S.  1,  13. 

To  compel  the  auditor  of  state,  in  a  proper  case,  to  draw  his  warrant 
on  the  state  treasury,  to  pay  for  furniture  purchased  in  pursuance  of 
an  appropriation  therefor  ;  but  the  auditor  may  require  any  item  not 
fairly  within  the  appropriation  to  be  stricken  out.     Boyer  v.  Morgan, 

5  O.  S.  583. 

To  compel  the  auditor  of  state  to  do  an  act  which  the  law  requires 
hira  to  do,  where  the  only  cause  of  refusal  shown  is  that  he  has  doubts 
of  the  constitutionality  of  the  act  requiring  it.     Citizens'  Bank  v.  Wright, 

6  O.  S.  318. 

To  compel  a  county  auditor  to  give  an  order  for  the  fees  due  a  con- 
stable for  pursuing  a  fugitive  from  justice,  within,  but  not  beyond,  the 
limits  of  the  state.     Smith  v.  Portage  Co.,  9  O.  26. 

To  compel  a  county  auditor  to  pay  an  account  which  he  is  author- 
ized to  pay,  the  amount  being  fixed  by  law,  or  to  act  upon  an  account 
as  to  which  he  has  a  discretion.     Burnet  v.  Portage  Co.,  12  O.  54. 

To  compel  a  county  auditor  to  issue  an  order  to  the  sheriff  for  the 
amount  of  an  allowance  made  by  the  court  to  the  sheriff  for  money 
paid  for  the  sustenance  of  the  jury  while  kept  together  and  not  per- 
mitted to  separate.     State  v.  Hamilton  Co.,  19  O.  116. 

To  compel  a  county  auditor  to  ascertain  and  enter  upon  the  duplicate 
the  amount  properly  taxable  against  banks.  State  v.  Moore,  5  O.  S. 
444. 

To  compel  a  county  auditor  to  draw  an  order  on  the  treasurer  for 
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interest  due  and  payable  on  township  bonds,  issaed  to  a  railroad  com- 
pany, fur  township  subscription  to  the  stock  of  such  company,  where 
the  money  to  pay  the  interest  has  been  assessed  upon  the  township, 
collected,  and  in  the  county  treasury.  State  v.  Van  Home,  7  O.  S. 
327. 

To  compel  a  county  treasurer  holding  in  his  hands  money  collected 
for  the  construction  of  a  free  turnpike  road,  to  pay  the  same  over,  on 
the  orders  of  the  proper  officers,  to  the  persons  entitled  to  receive  the 
same.     State  v.  Wood  Co.,  17  O.  184. 

To  com()el  public  officers  required  by  law  to  advertise  for  work 
and  materials,  and  let  to  the  lowest  bidder,  to  contract  with  lowest 
bidder,  without  permitting  alteration  of  bids  on  account  of  alleged 
mistakes  not  apparent  on  their  face.  Beaver,  v.  Trus.  Blind  Asylum, 
19  O.  8.  97. 

To  compel  county  commissioners  to  award  a  contract,  although  they 
have  made  an  unautliorized  award  to  other  parlies,  provided  the  |mrty 
entitled  thereto  has  done  nothing  to  waive  his  right,  and  has  used  rea- 
sonable diligence  in  asserting  it.     Boren  v.  Darke  Co.,  21  O.  S,  311. 

To  comjiel  county  commissioners  to  deliver  county  bonds,  executed 
as  subscription  to  a  railroad,  which  they  refuse  to  deliver,  alleging  the 
act  authorizing  the  bonds  to  be  unconstitutional.  C  W.  &  Z.  R.  Co. 
v.  ClitU&n  Co.,  1  O.  S.  77,  105. 

To  com|)el  county  commissioners  to  issue  their  order  for  the  payment, 
out  of  the  county  treasury,  of  an  assistant  prosecuting  attoniey  ap* 
pointed  by  the  court  under  the  act  of  1856  (53  v.  178).  State  v. 
Franklin  Co.,  20  O.  S.  421. 

To  compel  county  commissioners,  who,  having  taken  all  the  prelim- 
inary steps  to  make  a  public  impiovement,  and  declared  their  opinion 
of  its  utility,  finally  decline  to  proceed,  solely  on  the  ground  of  the  un- 
constitutionality of  the  act,  to  complete  the  improvement  if  the  act 
authorizing  the  same  is  constitutional.  State  v.  Warren  Co.,  17  O.  8. 
658. 

To  compel  county  commissioners  to  approve  the  official  bond  of  the 
sheriff,  regular  in  form,  satisfactory  as  to  sureties  and  amount,  but  re- 
fused solely  on  tlie  ground  that  it  had  not  been  tendered  within  ten 
days  from  the  receipt  of  his  commission.  State  v.  LexjoU,  10  O.  8. 
128. 

To  compel  the  county  commissioners,  under  the  act  of  1853  (51  ▼. 
301),  to  either  approve  or  disapprove  of  the  sufficiency  of  the  sureties 
on  the  bond  of  a  county  recorder  elect.  Slaie  v.  Belmont  Co.,  31  O. 
8.  451. 

To  compel  county  commissioners  td  proceed  and  levy  a  tax  to  p«j 
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local  bounties  pledged  to  volunteers  under  the  act  of  1866  (63  v.  155). 
Anderson  v.  Harris,  17  0.  S.  608. 

To  compel  a  township  treasurer  to  pay,  upon  a  proper  order,  a  school 
teacher's  wages.  State  v.  Lynch,  8  O.  S.  347 ;  State  v.  Wright,  17 
O.  32.  , 

To  compel  a  city  solicitor  to  issue  vouchers,  where  lands  have  been 
legally  an-d  regularly  condemned  by  a  city  for  a  street,  and  the  city 
auditor  has  been  directed  by  ordinance  to  issue  his  warrants  on  the 
treasurer  to  pay  therefor  upon  receipt  of  proper  vouchers  from  the  so- 
licitor, though  the  solicitor  refuse  for  the  reason  that  he  is  of  the 
opinion  that  the  condemnation  proceedings  were  irregular  and  invalid. 
Ryan  v.  Hoffman,  26  O.  S.  109. 

To  compel  the  council  of  Cincinnati  to  issue  the  necessary  orders 
for  the  transfer  of  funds  collected  for  the  education  of  colored  children 
to  the  proper  officers  of  the  districts  organized  for  colored  children. 
State  v.  Cincinnati,  19  O.  178. 

To  compel  the  trustees  of  a  town  corporate  to  levy  a  tax  to  pay  its 
debts.     Gorgas  v.  Blackburn,  14  O.  252. 

In  favor  of  the  township  trustees  to  compel  the  county  treasurer  to 
pay  over  money  in  the  treasury  upon  presentation  of  the  proper  orders. 
Cass  Tp.  V.  Dillon,  16  O.  S.  38. 

To  compel  the  officer  in  charge  of  a  prisoner  imprisoned  for  non- 
payment of  a  fine  to  take  him  before  the  commissioner  of  insolvents 
for  discharge  under  the  act  of  1853  (51  v.  323).  Ex  parte  Scott,  19 
O.  S.  581. 

To  compel  school  directors  to  admit  children  to  a  public  school  under 
their  control,  which  they  are  entitled  to  attend.  State  v.  McCann,  31 
O.  S.  198,  204. 

To  compel  a  county  treasurer  to  transfer  to  the  state  treasury  the 
state's  proportion  of  the  taxes  collected  by  such  county  treasurer. 
State  V.  Stal^,  38  O.  S.  259. 

Where  the  local  directors,  without  objection,  permitted  the  board 
of  education  to  perform  their  duties,  such  board  became  de  facto  the 
trustees,  and  could  be  compelled  by  mandamus  to  pay  a  teacher  for  his 
services  under  employment  of  the  board  as  such  de  facto  trustees. 
Case  V.  Wresler,  4  0.  S.  561. 

A  contract  made  by  the  secretary  of  state,  in  pursuance  of  law,  for 
printing  and  publishing  the  Ohio  Reports,  though  assigned  by  the 
party  to  another,  may  be  compelled  by  mandamus  to  be  awarded  to  the 
assijrnee  of  such  contractor.      Banks  v.  DeWitt,  42  O.  S.  263. 

In  mnndamus  the  relator  who  seeks  to  compel  a  board  of  education 
to  award  him  the  contract  for  erecting  a  school  building  must  show 
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a  clear  legal  right  in  himself.  It  is  not  enough  to  show  defect*  in  the 
title  of  another  to  whom  the  contract  hiw  been  awarded  ;  and  the  hoard 
may  waive  defects  in  the  form  of  a  bid,  when  such  waiver  workn  no 
prejudice  to  the  ri<;ht8  of  .the  public  for  whom  the  board  acts.  Stale 
V.  Board  of  E>1.  Deiaware  Co.,  42  O.  S.  374. 

The  right  to  a  writ  of  mandamtis  to  enforce  the  performance  of  a 
ministerial  official  act  by  a  public  officer  depends  on  his  legal  duty  and 
not  upon  his  doubts;  and  where  his  duty  is  clear  its  performance  will 
not  be  cxcuiied  by  his  doubts  concerning  it,  however  8tn>ng  or  honest 
they  may  be.  State  v.  Auditor  of  Darke  Co.,  43  0.  S.  312.  (However 
much  difference  of  opinion  there  may  be  as  to  the  construction  or  rule 
of  law  applicable  to  a  given  state  of  facts,  when  judicially  determined, 
it  is  held  to  have  always  been  cleai  and  certain.) 

Mandamus  is  the  proper  remedy  to  compel  a  judge  to  allow  and 
sign  a  bill  of  exceptions,  who  refuses  to  do  so  without  a  sufficient  cause; 
and  where  an  alternative  writ  of  vfumdamus  commands  a  judge  of  an 
inferior  court  to  allow  and  sign  a  certain  bill  of  exceptions,  filed  with 
tiie  i)etition  in  the  case,  and  averred  to  be  true,  and  which  was  tendered 
to  jjim  in  due  time,  or  to  show  cause  why  he  does  not  sign  the  same, 
and  he  fails  to  answer,  or  answers  and  fails  to  show  a  sufficient  cause, 
the  i>eremptory  writ  should  command  him  to  sign  the  particular  bill 
named.  A  material  allegation  in  the  petition  that  a  certain  bill  filed 
with  it  is  a  true  bill,  and  the  alternative  writ  commands  him  to  sign 
th6  same,  or  show  cause  why  he  docs  not  deny  this  material  allega- 
tion, his  failure  i?  to  be  treated  as  an  aiiinission  (»f  the  fact,  the  same 
as  if  admitted  in  express  terms.  If  such  judge,  by  his  return  to  the 
alternative  writ,  alleges  that  the  biil  of  exceptions  i»not  true,  or  shows 
other  sufficient  cause,  a  peremptory  writ  will  not  issue  to  interfere  with 
his  discretion  in  the  premises,  but  where  it  appear*  upon  the  is.9oe 
joined  that  the  act  is  purely  ministerial  in  its  character,  the  rule  is 
otherwise.  The  pleadings  have  the  same  eflcct,  and  are  to  be  ood- 
0true<l  as  in  civil  actions.     State  v.  Ilatoes,  43  O.  S.  16,  17. 

Where  lands  have  been  legally  purchased  by  a  board  of  commia- 
sioners  of  a  county,  a  writ  of  mandamtts  will  lie  and  is  the  proper 
remedy  to  compel  the  auditor  of  the  county  to  draw  his  warrant  in 
favor  of  the  grantor  of  the  land,  for  the  amount  <»f  the  purchase  price, 
as  alloweil  by  the  commissioners.  State  v.  Auditor  of  Darke  Co.^  48 
O.  S.  311,312. 

Legal  proceedings,  prosecuted  by  a  municipal  corporation,  may  ex- 
cuse a  contractor  from  giving  bond  during  the  litigation  for  the  per- 
formance of  work  contracted  to  be  done,  and  he  may  give  such  bond 
within  the  statutory  time,  beginning-at  the  close  of  such  litigation,  and 
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on  refusal  to  receive  it  its  acceptance  may  be  enforced  by  mandamus. 
State  V.  Boyce,  43  O.  S.  46. 

When  a  party  complies  with  the  requirements  of  section  550  for  a 
change  of  venue,  and  the  affidavit  shows  the  fact  of  the  interest  (or 
other  disqualification)  of  the  judge  of  the  court  in  the  event  of  tlie 
cause,  proceeding,  motion,  or  matter  pending  before  the  court,  the 
clerk  of  the  court  has  no  discretion  in  the  case,  but  he  must  make 
the  required  order  and  certificate  for  such  change ;  and  when  a  proper 
affidavit  has  been  filed  under  that  section,  should  the  clerk  refuse  to 
act  as  required  by  it,  he  may  be  compelled  so  to  act  by  proceedings  in 
mandamus;  and  when  such  proceedings  in  mandam'm  have  been 
brought  against  the  clerk  of  the  court  to  compel  him  to  do  what  sec- 
tion 550  requires  of  him  for  a  change  of  venue,  and  which  he  has 
refused  to  do,  he  can  not  set  up  a  defense  of  his  refusal  and  have  tried 
in  such  mandamus  case  a  denial  of  the  fact  of  affiant's  statement,  and 
the  falsity  of  such  statement  would  not  justify  his  refusal.  The  truth 
or  falsity  of  such  statement  may  be  tried  by  the  parties  to  the  cause 
in  the  court  to  which  it  is  removed,  and  if  found  to  be  untrue  that 
court  will  dismiss  the  cause  and  remand  it  to  the  court  in  which  the 
action  was  originally  brought.  When  such  affidavit,  under  section 
550,  is  filed  with  the  clerk,  his  duties  in  regard  to  such  change^  of 
venue  are  ministerial  and  not  judicial.     State  v.  Shaw,  43  O.  S.  324. 

The  interest  which  requires  the  removal  of  a  cause  is  a  pecuniary 
interest  of  the  judge  in  the  event  or  result  of  the  trial.  State  v.  Win- 
get,  37  O.  S.  153.  ^ 

Wliat  is  a  final  judgment  in.  The  refusal  by  the  Circuit  Court  to  al- 
low a  peremptory  mandamus,  after  a  hearing  upon  issue  joined,  is  a 
final  judgment  reviewable  on  error.  State  v.  Cappeller,  37  O.  S.  121 ; 
State  V.  Ottinger,  43  O.  S.  457.  And  when  the  parties,  by  agreement, 
dispense  with  a  return  or  answer,  and  other  formal  pleadings  author- 
ized by  statute,  and  submit  the  case  upon  the  petition,  and  an  agreed 
statement  of  facts  in  lieu  of  such  pleading,  and  the  case  is  heard  as  an 
application  for  a  peremptory  mandamus,  and  a  judgment  is  rendered 
thereon  dismissing  the  petition,  this  is  a  final  judgment,  reviewable  on 
error.  State  v.  Ottinger,  43  O.  S.  457.  And  while  that  judgment  is 
in  full  force  and  unreversed,  the  Supreme  Court  will  not,  in  the  exer- 
cise of  its  original  jurisdiction,  again  hear  and  determine  the  case  upon 
its  merits.     The  proper  remedy  is  by  proceeding  in  error.     lb. 

What  courts  have  jurisdiction.  Sec.  6742.  (Sup.,  p.  386.)  The  writ 
of  mandamus  may  be  issued  by  the  Supreme  Court,  the  Circuit  Court, 
or  the  Common  Pleas  Court ;  and  although  it  may  require  an  inferior 
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tribanal  to  exereue  its  judgment,  or  proceed  to  the  discharge  of  any  of 
its  fuuctioDS,  it  can  not  control  judicial  discretion. 

(a)  Application  should  be  made  to  the  Circuit  Court,  unless  there 
are  special  reasons  for  making  it  in  the  first  instance  to  the  Supreme 
Court  Such  cases,  in  the  latter  court,  are  not  entitled,  as  of  right,  to 
be  heard  out  of  their  regular  order  on  the  general  docket,  iitate  v. 
WiUiatM,  26  O.  S.  170. 

The  writ  may  issue  to  compel  the  exercise  of  discretion,  but  not  to 
control  it.  Lake  Co.  v.  Ashtabula  Co.,  24  O.  8.  393,  401;  Stale  y. 
Holmes  Co.,  17  O.S.  608,  616. 

Mere  abuse  of  discretion  does  not  authorize  the  issuance  of  the  writ 
Et  parte  Black,  1  O.  S.  30. 

The  writ  lies  against  an  officer  vested  with  discretionary  power  who 
wholly  refuses  to  perform  his  duty;  and  against  an  officer  who  refuses 
to  |)erform  a  ministerial  duty.     Burnet  v.  Portage  Co.,  12  O.  54. 

Where  authority  is  conferred  upon  a  public  officer,  to  be  exercised 
at  his  discretion,  and  no  act  has  been  done  by  him  under  such  author- 
ity, and  no  private  rights  have  intervened,  he  can  not  l)e  compelled  by 
mandamus  to  exercise  such  discretionary  power.  BoUeraville  <t  P.  F. 
T.  R.  V.  Sandusky  Co.,\0.  S.  149. 

The  governor,  in  the  exercise  of  the  supreme  executive  jwwer  of  the 
state,  may,  from  the  nature  of  his  authority,  have  a  discretion  which 
can  not  be  controlled  by  judicial  jwwer,  yet  in  regard  to  a  mere  minis- 
terial act,  which  might  have  been  devolved  on  any  other  officer  of  the 
state,  and  afiectiug  any  specific  private  right,  he  may  be  made  amen- 
able to  the  compulsory  process  of  the  Supreme  Court  by  mandamtu. 
State  V.  Chase,  5  O.  S.  528. 

In  determining  whether  the  system  of  paying  bounties,  described  in 
the  act  of  1866  (63  v.  155),  had  been  adopte<i  in  any  county,  the  com- 
missioners act  in  a  ministerial,  and  not  in  a  judicial  capacity.  If  the 
facts  existed  which  made  the  statute  applicable  to  their  county,  they 
were  bound  to  ascertain  the  facts  ctirrectly  and  to  perform  the  duty 
which  the  statute  enjoined  ;  and  they  may  be  compelled  by  mandamus 
to  proceed  under  the  statute.     State  v.  Holmes  Co.,  17  O.  S  608. 

If  the  county  commissioners,  under  a  mistaken  belief  as  to  their 
authority,  refuse  to  tike  cognizance  of  a  claim  upon  which  it  is  their 
duty  to  act,  they  may  be  compelled  U>  do  so  by  mandamus.  But  if, 
recognizing  their  authority  to  act  on  the  claim,  they  consider  it  on  the 
merits,  and  decide  against  its  validity,  the  reme<ly  of  the  party  ag- 
grieved is  not  by  mandamus,  but  by  appeal.  Slate  v.  Hamilton  Co.,  26 
O.  S.  364. 

Courts  may  be  compelled  by  mandamiU'  to  do  that  justice  which  the 
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law  enjoins  upon  them  to  administer.  The  full  object  of  the  writ  is 
obtained  if  it  produces  action  and  calls  forth  the  exercise  of  jurisdic- 
tion.    In  re  Turner,  5  O.  542. 

The  judges  of  a  court  may  be  compelled,  by  mandamus,  to  direct 
their  clerk  to  correct  the  record  of  a  case  by  restoring  certain  material 
words  alleged  to  have  been  improperly  stricken  therefrom,  such  altera- 
tion not  having  been  the  act  of  the  court.  Hollister  v.  The  Judges,  8 
O.  S.  201. 

Mandamus  may  issue  to  compel  the  Court  of  Common  Pleas  to  sign 
a  true  bill  of  exceptions,  but  not  a  particular  bill  whether  true  or  not. 
State  v.  Todd,  4  O.  351. 

An  application  for  mandamus  to  compel  a  judge  to  sign  a  bill  of  ex- 
ceptions should  be  accompanied  by  the  bill  tendered  for  allowance. 
If  it  appear  that  the  defendant  is  willing  to  sign  a  true  bill,  but  denies 
that  the  bill  presented  is  true,  the  writ  must  be  denied.  Creager  v. 
Meeher,  22  O.  S.  207. 

A  probate  judge  might  be  compelled  by  mandamus  to  issue  the 
necessary  warrant  for  the  return  of  a  lunatic  to  the  county  from  which 
he  was  sent,  in  cases  within  the  act  of  1856  (53  v.  81).  State  v.  Bur- 
goyne,  7  O.  S.  153. 

Application  for  tlie  writ.  Sec.  6743.  Tiie  application  f)r  the  writ 
must  be  by  petition,  in  the  name  of  the  state,  on  the  relation  of  the 
person  applying,  and  verified  by  affidavit;  and  the  court  n);!y  require 
a  notice  of  the  application  to  be  given  to  the  defendant,  or  may  grant 
an  order  to  show  cause  why  it  should  not  be  allowed,  or  may  allow  the 
writ  without  notice. 

Note. — The  writ  should  state  fully  what  the  defendant  is  commanded  to  ui\ 
The  alternative  writ,  issued  only  on  the  al  lowance  of  the  court  or  judge,  is  in  the 
alternative,  commanding  the  paKy  to  do  the  thing  specified,  or  to  show  cause 
why  he  should  not  be  compelled  to  do  so.  His  return  to  the  writ  is  his  answer  ; 
and  it  would  seem  from  State  v.  llawes,  43  O.  S.  16,  that  the  respondent  should, 
when  necessary,  if  he  controverts  them,  deny  averments  contained  in  the  peti- 
tion for  the  writ  of  mandanms,  or  that  they  will  be  taken  as  admitted  by  him. 
He  may  demur  to  the  petition  and  writ,  or  answer  them;  and,  presumably,  new 
matter  stated  by  him  in  such  answer,  may  be  replied  to  by  the  relator.  Then 
issues  of  law  and  fact  are  tried  by  the  court  (and  some  issues  of  fact  by  jury — 
Rule  of  Supreme  Court,  XII.)  as  in  other  cases  of  trials  by  the  court.  The 
writ  should  be  prepared  with  sUill,  as  it  should  state  the  relator's  case,  and  what 
is  asked  to  require  the  respondent  to  do. 

A  peremptory  mandarmis,  granted  only  after  notice  of  the  application  served 
upon  the  respondent,  and  a  iiearing  upon  the  merits  of  the  application,  or  upon 
hearing  after  the  return  of  the  alternative  writ,  or  ia  cases  so  clear  as  to  admit 
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of  neither  question  nor  doubt,  is  an  absoluic  command  to  perform  the  tbio( 
dwignntpd. 

(a)  Under  the  Code,  as  well  as  under  the  former  practice  in  Tnan- 
damus,  tbe  writ  may  properly  issue,  and  the  proceedings  be  conducted, 
in  the  name  of  tbe  state,  u]xin  the  information  of  the  party  benefit 
cially  interested.     State  v.  Perry  Co.,  5  O.  S.  497. 

When  it  may  iwt  iame.  Sec.  6744.  The  writ  must  not  be  issued  in 
a  case  where  there  is  a  plain  and  adequate  remedy  in  the  ordinary 
coarse  of  the  law.  It  may  issue  on  the  information  of  the  party  ben- 
eficially interested. 

(a)  The  writ  lies  in  all  cases  where  the  relator  has  a  clear  legul  right 
to  the  performance  of  some  official  or  corporate  act  by  a  public  officer 
or  corporation,  and  no  other  adequate  specific  remedy.  C.  W.  <fe  Z. 
R.  Go.  V.  ClinUm  Cb.,  1  O.  S.  77,  105;  Freon  v.  C-irriage  Cb.,  42  O. 
8.  30. 

Mandamus  is  not  the  proper  rctimiy  tu  com|K-i  a  probate  judge  to  pay 
over  money  paid  into  the  Probate  (Jourt,  in  a  proceeding  to  condemn 
private  property,  and  wrongfully  retained  by  him,  for  the  aggrieved 
party  has  a  plain  and  adequate  remedy  by  action  on  the  official  bond 
of  the  probate  judge,  or  by  an  onlinary  action  apiin.st  him  for  the 
money.     State  v.  Meiley,  22  O.  S.  534. 

A  mandamiu  will  not  be  granted  at  the  suit  of  the  lowest  responsi- 
ble bidder  for  public  printing,  to  compel  the  commissioners  of  printing 
tt>  award  him  the  contract,  where  a  contract  has  already,  by  mi.stake, 
been  made  with  a  higher  bidder;  where  the  amount  of  difference  be- 
tween the  two  bids  is  not  shown ;  where  tbe  application  has  been  unrea- 
sonably delayed ;  and  where  no  good  reason  appears  why  a  remedy  was 
not  sought,  by  injunction,  or  otherwise,  in  an  action  jointly  against 
the  contractor  and  the  commissioners.  State  v.  Com'n  of  Printing,  18 
O.  S.  386. 

A  party  will  not  be  compelled,  by  matidamiu,  to  do  what,  by  a  sub- 
sisting decree  of  injunction,  he  is  prohibited  from  doing,  although  the 
party  seeking  the.  remedy  by  nuindamtu  is  not  a  party  to  the  decree  of 
injunction.     Ohio  &  I.  R.  Co.  v.   Wyandot  Co.,  7  O.  8.  278. 

Where,  under  the  act  of  1866  (63  v.  32),  proposals  are  to  be  r»> 
ceived  by  tbe  county  commissioners  for  furnishing  goods  to  the  county, 
the  description  of  the  goods  must  be  determined  by  the  commissioners, 
and  specified  in  the  notice  inviting  proposals;  and  to  entitle  a  bidder 
to  a  mandamiu,  notice  must  have  been  given  in  conformity  to  the 
statute,  and  his  bid  must  conform  to  .the  notice.     Where  the  notice  is 
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insufficient,  the  remedy  is  not  by  mandarmis.  American  Choclc  Co.  v^ 
LlcUng  Co.,  31  O.  S.  415. 

The  averment  in  an  alternative  writ  oi mandamus,  that  a  claim  against 
the  county  is  for  reasonable  and  necessary  expenses  incurred  by  the 
relator  in  the  discharge  of  his  duty  as  county  treasurer,  is  not  properly 
triable  on  mandamus.  The  claim  should  be  first  liquidated  before  the 
proper  tribunal.  After  such  liquidation,  payment  may  be  enforced  by 
mandamus.     State y.  Hamilton  Co.,  26  O.  S.  365. 

A  corporation  will  not  be  compelled  by  mandamus  to  issue  its  bonds 
to  one  of  its  creditors  in  order  to  obtain  the  benefit  of  a  mortgage  se- 
curity, where  the  right  of  the  creditor  to  such  security  is  doubtful, 
and  the  property  sought  to  be  affected  has  passed  into  the  hands  of 
third  parties  as  purchasers.  The  remedy  in  such  case  should  be  by 
a  suit  in  equity  against  the  parties  whose  interest  it  is  sought  to  affect. 
Ham.  V.  Toledo  W.  &  W.  R.  Co.,  29  O.  S.  174. 

Wlien  peremptory  writ  may  issue  in  the  first  instance.  Sec.  6745. 
When  the  right  to  require  the  performance  of  the  act  is  clear,  and  it 
is  apparent  that  no  valid  excuse  can  be  given  for  not  performing  it,  a 
court  may,  in  the  first  instance,  allow  a  peremptory  mandamus;  and 
in  all  other  cases  an  alternative  writ  must  first  be  issued,  on  the  allow- 
ance of  the  court,  or  a  judge  thereof. 

(a)  The  refusal  to  allow  an  alternative  writ  of  mandamus  is  not  re- 
viewable on  error.  The  remedy  is  by  application  to  a  higher  court. 
State  V.  Cappeller,  37  O.  S.  121. 

The  allowance  of  the  writ.  Sec.  6746.  The  allowance  of  the  writ, 
and  an  order  that  the  defendant,  immediately  upon  service,  do  the  act 
required  to  be  performed,  or,  when  an  alternative  writ  is  allowed,  that 
he  do  the  act,  or  show  cause  before  the  court,  at  a  specified  time  and 
place,  why  he  does  not  do  the  act,  shall  be  entered  on  the  journal. 

Who  to  issue  the  writ,  what  it  shall  contain,  and  service  thereof.  Sec. 
6747.  The  writ  shall  be  issued  by  the  clerk  of  the  court  in  which  the 
application  is  made,  and  shall  contain  a  copy  of  the  petition,  verifica- 
tion, and  order  of  allowance,  and  shall  be  served  upon  the  defendant, 
personally,  by  copy,  by  the  sheriff  of  the  proper  county,  or  by  a  person 
specially  authorized  by  the  court  or  judge;  such  officer  or  person  shall 
report  his  proceedings  therewith  to  the  court ;  and  if  the  service  be 
made  by  a  person  not  an  officer,  the  return  must  be  verified  by  his 
affidavit. 

(a)  It  is  not  the  duty  of  the  derk  to  draft  writs  of  mandamus. 
Counsel  must  prepare  such  writs,  and  submit  them  to  the  court  before 
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they  are  issued,  in  order  that  it  may  be  seen  that  they  correspond  tritb 
the  order  of  allowance.     Johnea  v.  Auditor  of  State,  4  O.  8.  493. 

The  alternative  writ  must  contain  a  statement  of  all  the  facts  neces- 
sary to  justify  the  order  sought  for  by  the  proceeding,  and,  on  hearing, 
omissions  in  the  alternative  writ  could  not  be  supplied  by  the  affidavit, 
or  application,  on  which  it  was  allowed.  McKenzie  v.  Rtdh,  22  O.  8. 
371. 

Where  an  alternative  writ  states  the  facts  showing  the  obligation  of 
the  defendant  to  perform  the  act  which  it  is  sought  to  com[)el  him  to 
perform,  hut  in  n  form  (jf  statement  more  general  than  is  allowable  in 
go<x]  pleading,  the  objection  should  be  taken  by  motion  to  make  the 
recitals  of  the  writ  more  definite  and  certain  by  amendment.  Forru^ 
v.  Nath,  23  O.  S.  335. 

Leave  may  be  given  to  amend  a  writ  of  mandamus.  Jokna  v.  Audr 
Hot  <^  State,  4  O.  S.  493;  Fomoffy.  Naih,  supra. 

When  dtfendard  may  demur  or  answer.  Sec.  6748.  On  the  return  day 
of  an  alternative  writ,  or  such  further  day  as  the  court  may  allow,  the 
defendant  may  answer  as  in  :i  civil  action ;  or,  if  the  writ  be  allowed 
by  a  single  judge,  he  may  demur. 

Reply  and  demurrer.  Sec.  6749.  The  plaintiff  may  demur  to  the 
answer,  or  reply  to  any  new  matter  therein ;  and  the  defendant  may 
demur  to  the  reply  as  in  a  civil  action. 

(a)  The  answer  to  a  mandamus  must  respond  to  all  the  allegations  in 
the  writ,  or  it  will  be  held  bad  on  demurrer.  Oorgas  v.  Blaekburn,  14 
O  252 

Judgment  on  default.  8ec.  6750.  If  no  answer  be  made,  a  peremp- 
tory mandamus  must  be  allowed  against  the  defendant. 

Pleadings  considered  as  in  a  civil  action.  8ec.  6751.  The  pleadings 
shall  have  the  same  effect,  and  must  be  construed,  and  obay  be 
amended,  as  in  civil  actions. 

Issxies  oj  fad — how  tried.  Sec.  6752.  Issues  of  fact  made  by  the 
pleadings  must  be  tried,  and  the  further  proceedings  thereon  had,  in 
the  same  manner  as  in  civil  actions. 

}Vhat  damages  may  be  recovered.  Sec.  6753.  If  judgment  be  given 
for  the  plaintiff,  the  relator  may  recover  the  damages  which  he  has 
sustained,  to  be  ascertained  by  the  court,  or  a  jury,  or  by  a  refer»»e  or 
master,  as  in  a  civil  action,  and  costs;  and  a  peremptory  mandamus 
shall  also  be  granted  to  him  without  delay. 

(a)  Where  judgment  is  given  for  the  plaintiff,  this  section  does  not 
15 
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authorize  the  assessment  of  damages  against  the  state  in  favor  of  the 
relator.     State  v.  Board  of  Public  Works,  36  O.  S.  409. 

Sttch  recovery  shall  be  a  bar.  Sec.  6754.  Such  recovery  of  damages 
against  a  defendant  shall  be  a  bar  to  any  other  action  upon  such  cause 
of  action. 

Costs  againt  relator.  Sec.  6755.  If  judgment  be  given  for  the  de- 
fendant, all  costs  shall  be  adjudged  against  the  relator. 

Penalties.  Sec  6756.  When  a  peremptory  mandamus  has  been  di- 
rected to  a  public  officer,  body,  or  board,  commanding  the  perform- 
ance of  a  public  duty  specially  enjoined  by  law,  and  the  court  finds 
that  such  officer,  or  any  member  of  such  body  or  board,  has,  without 
just  excuse,  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court  may  impose  a  fine,  not  exceeding  five  hundred  dollars,  upon  such 
officer  or  member;  and  such  fine,  when  collected,  shall  be  paid  into 
the  treasury  of  the  county  wherein  the  duty  ought  to  have  been  per- 
formed, and  the  payment  thereof  shall  be  a  bar  to  an  action  for  any 
penalty  incurred  by  such  officer  or  member  by  reason  of  such  refusal 
or  neglect. 

When  county  auditor  to  levy  and  assess  tax.  Sec  6757.  When  a 
peremptory  mandamus  has  been  awarded  against  the  commissioners  of 
a  county,  or  the  trustees  or  board  (jf  education  of  a  township,  or  the 
council,  trustees,  or  board  of  education  of  a  municipal  corporation,  to 
levy  and  assess  a  tax  to  pay  interest  upon  a  debt,  or  to  create  a  sink- 
ing fund  for  the  payment  of  a  funded  debt,  and  such  officers  have  re- 
signed, or  refuse  or  neglect  to  levy  and  assess  such  tax,  or  their  offices 
are  vacant,  the  court,  upon  the  motion  of  an  interested  person,  and 
upon  being  satisfied  of  the  fact  of  such  resignation,  vacancy,  or  refusal 
or  neglect  to  levy  such  tax,  and  of  the  right  of  such  person  to  have 
the  same  levied  and  assessed,  may  cause  a  special  order  to  be  issued 
to  the  auditor  of  the  proper  county,  commanding  him  to  levy  and 
assess  upon  the  taxable  property  of  the  county,  township,  or  mu- 
nicipal corporation  the  taxes  required  by  law,  or  the  judgment  or  order 
of  said  court,  to  be  levied  and  assessed  for  the  purposes  aforesaid, 
and  to  place  the  same  upon  the  duplicate  for  collection  by  the  county 
treasurer. 

Auditor  is  an  officer  of  couri — Sis  fees.  Sec  6758.  When  such  special 
order  is  issued  to  the  auditor,  he  shall  be  responsible  for  the  execution 
thereof  in  the  same  manner  as  if  he  were  an  officer  of  the  court ;  and 
he  shall  receive  such  fees  for  his  services  in  executing  the  order,  if  not 
otherwise  fixed  by  the  court,  as  he  is  allowed  by  law  for  making  tax 
duplicates;  which  fees,  and  all  other  costs  of  the  proceeding,  he  shall 
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add  to  the  taxes  levied  id  executing  such  order,  and  phicc  the  same 
upon  the  duplicate  for  collection  with  such  taxes. 

7^  Icut  two  sections  not  to  limil  jxnoer  of  court.  Sbc.  6759.  The  pro- 
visions of  the  last  two  sections  shall  not  be  construed  to  limit  the  power 
of  the  court  to  carry  its  order  and  judgment  into  execution,  or  to  pun- 
ish any  officer  named  therein  for  contempt  or  disobedience  to  its  orders 
or  writs. 

Petition  for  Writ  of  Mandamuh. 

[Form  619.    2  6753;  19  O.  It.  178-] 

Supreme  Court  of  Ohio  [or  Circuit,  or  Common  Pleas  Court  of County, 

Ohio.] 
The  Slate  of  Ohio,  on   the  Relation  of  Richard  Phillips,  John 
I.  Gaines,  William  Beckley,  Ishniaei  Keith.  William  Ferguson, 
and  William  A.  Nelson,  as  the  Directors  of  the  Eastern  and 
W€»stern  School  District  of  Cincinnati,  Plaintiff,  ^Petition. 

No. — ]  V*. 

The  City  of  Cincinnati,  and  William  Disney,  att  Treasurer  of 
said  City,  Delendants. 
The  said  plaintiffs  Respectfully  represent  and  state  to  the  court,  that 
they  constitute  the  board  of  directors  of  common  schools  for  the  eastern 
and  western  districts  of  the  city  of  Cincinn;iti,  in  Hamilton  county,  Ohio, 
which  schools  are  established  by  law  for  the  education  of  the  colored 
youth  residing  in  said  city ;  and  that,  in  pursuance  of  Law,  your  petitioners 
rented  divers  rooms  and  establishc^d  divers  schools  in  said  city  for  the 
education  of  said  youth,  and  employed  competent  and  duly  qualified 
teachers  as  instructors  of  said  youth  in  the  schools  aforesaid ;  that  here- 
tofore, to  wit,  on  the  15th  day  of  Marcii,  1850,  said  defendant,  William 
Disney,  in  h>9  capacity  as  treasurer  of  said  city,  received  from  the  treas- 
urer of  Hamilton  county,  the  sum  of  two  thousand  one  hundred  and 
seventy-seven  and  sixty-seven  hundredths  dollars  ($2,177  67-100;,  for 
the  use  of  your  petitioners,  the  relators,  and  of  the  common  schools  for 
colored  youth,  so  by  them  established,  the  same  being  the  proportion  of 
the  public  school  funds  belonging  to  your  {>etitioners,  and  to  the  schools 
under  their  charge,  as  the  same  was  apportioned  by  the  auditor  of  said 
county,  in  pursuance  of  law,  which  sum  of  money  still  remains. in  the 
hands  of  said  treasurer,  in  the  treasury  of  said  city. 

That  on  the  first  day  of  April.  1850,  there  became  due  from  them  for 
expenses  incurred  in  the  support  of  said  schools  the  sums  hereinafter  a«t 
forth,  sis  follows,  namely:  The  sum  of  six  dollars  ($0.00)  to  the  rent  of 
school-room;  the  sum  of  seven  dollars  ($7.00)  to  the  trustees  of  the  Union 
Baptist  church,  for  one  month's  rent  of  school-room;  to  Martha  S.  Whip- 
ple, the  sum  of  twenty  dollars  ($20.00)  for  one  month's  salary  as  teacher; 
to  Peter  Clarke,  the  sum  of  twenty  dollars  ($20.00)  for  one  month's  salary 
as  teacher;  to  William  R.  Casey,  the  sum  of  twenty  dollars  ($2000)  for 
one  month's  salary  as  teacher,  and  to  O.  J.  B.  Niokens,  the  sum  of  sixty 
dollars  ($50.00)  for  two  months'  salary  as  teacher  in  said  schools. 
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That  thereupon,  afterward,  to  wit,  on  the  fifth  day  of  April,  1850,  the 
relators  duly  certified  to  the  city  council  of  said  city  the  correctness  of 
said  several  accounts,  together  with  the  several  accounts,  respectively,  and 
desired  the  city  council  to  pass  an  order  directing  the  treasurer  of  said 
city  to  pay  the  same  out  of  the  funds  of  your  petitioners  in  his  hands,  to 
the  persons  entitled  to  receive  the  same;  but  your  petitioners  state  that 
the  said  city  council,  afterward,  on  the  first  day  of  May,  1850.  utterly  re- 
fused to  pass  any  order  in  relation  to  the  payment  of  said  accounts,  and 
they  now  claim  that  they  have  no  power,  jurisdiction,  or  authority,  to 
make  any  order  in  the  premises. 

That,  afterward,  to  wit,  on  the  tenth  day  of  May,  1850,  they  caused 
said  accounts  to  be  presented  to  the  said  William  Disney,  as  treasurer  of 
said  city,  and  payment  thereof  was  then  and  there  demanded  of  said  Dis- 
ney, as  treasurer,  and  the  said  Disney  then  and  there  utterly  refused,  and 
still  doth  refuse,  to  pay  the  same,  or  any  part  thereof,  although  the  said 
Disney  then  had  and  now  has  in  his  hands,  as  treasurer,  as  aforesaid,  the 
whole  of  said  sum  of  $2,177  67-100,  and  which  said  sum  is  held  by  said 
Disney,  as  treasurer  of  said  city,  for  the  use  of  your  petitioners,  and  of  the 
schools  so  by  them  established,  he,  the  said  Disney,  pretending  that  he 
has  no  power  to  disburse  any  of  the  funds  in  the  city  treasury,  without 
the  order  of  said  city  council,  signed  by  the  city  clerk,  first  being  had  and 
obtained. 

That  by  reason  of  said  refusal  by  said  city  council  to  pass  the  orders 
aforesaid,  and  of  said  treasurer  to  pay  said  accounts,  the  teachers  employed 
by  your  petitioners  are  deprived  of  the  compensation  which  is  justly  due 
them  for  their  services,  and  the  schools  so  by  your  petitioners  established 
have  been  suspended  for  want  of  means  to  carry  on  the  same,  although  a 
fund  amply  suflBcient  to  sustain  said  schools  has  been  provided  by  law, 
and  is  now  in  the  hands  of  said  Disney,  as  treasurer  of  said  city. 

And  that  your  petitioners  are  entirely  without  remedy  in  the  premises, 
unless  it  be  afforded  by  the  interposition  of  this  honorable  court.  They, 
therefore,  pray  that  writs  of  mandamus  may  issue  against  the  city  of  Cin- 
cinnati, the  city  council  of  Cincinnati,  and  William  Disney,  treasurer  of 
said  city ;  that  said  city  council  be  commanded  to  pass  an  order  directing 
said  treasurer  to  pay  said  accounts,  out  of  said  fund,  and  that  the  said 
Disney,  as  treasurer,  be  commanded  to  pay  the  same  to  the  order  of  your 
petitioners ;  and  that  such  other  order  may  be  made  in  the  premises  as 
justice  may  require.  By  Ball  &  Hoadly, 

Their  Solicitors. 
The  State  of  Ohio,  Hamilton  County,  ss. 

Richard  Phillips,  one  of  the  petitioners  above  named,  and  president  of 
the  board  of  directors  of  common  schools  for  the  eastern  and  western  dis- 
tricts of  the  city  of  Cincinnati,  being  duly  sworn,  saith,  that  the  several 
matters  and  things  in  the  foregoing  petition  stated,  are  true  in  substance 
and  in  matter  of  fact,  to  the  best  of  his  knowledge,  information  and  be- 
lief. RicHAKD   Phillips. 

Sworn  to  and  subscribed  before  me,  notary  public,  within  and  for  said 
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oounty,  by  said  Richard  Phillips  and  by  him  signed  in  my  presence,  this 
15th  day  of  May.  a.  d.  1850. 
[sKAu]  ,  Notary  Publia 

Note. — Upon  filing  the  petition,  the  relator  shcald  file  a  motion  in  the  court 
in  which  the  petition  ia  filed  for  the  allowance  of  u  writ  of  mnrutamua,  and  the 
<-ourt  may  require  notice  of  the  application  t4>  be  given  to  the  defendant — fixing 
ihu  day  tet  for  the  hearinj;^  of  the  motion — or  may  ^rant  an  order  to  show  cause 
why  it  should  not  bo  allowed  ;  or,  In  a  case  admitting  of  no  question  or  doubt  as 
to  the  facts  or  the  law,  may  allow  a  peremptory  writ  without  notice,  but  this  Is 
seldom  done. 

The  court,  not  the  judge  or  judges  at  cbamberd  or  in  vacation,  must  grant  the 
writ 

Legislation,  by  compelling  the  enactment  of  n  particular  measure  by  a  munic- 
ipal council,  can  not  bo  enforced  hy  mam/amus ;  but  where  a  particular  dutj 
is  enjoined  upon  such  body  by  law,  mandamus  may  rompel  its  performance,  as 
was  done  in  this  case.  State  v.  Citt/  of  Cincinnati,  19  0.  178.  The  pleadings, 
writ,  etc.,  are  fully  reported  in  this  case,  and  it  has  been,  and  now  is,  followed 
as  a  guide  in  mandamus  proceedings,  though  the  Code  has  made  some  cbangea. 

Motion  for  Allowance  op  Weut  op  Mandamus. 

[Form  620.] 
Supreme  Court  of  Ohio  [or.  Common  Pleas  Court  of,  ete.} 
The  Sute  of  Ohio  ex  rel.  The  Hoard  of  "1 
Directors  of  the  Eastern   and    West- 
ern School    Districts  of   Cincinnati, 
No.  — .]  vs. 

The  City  of  Cincinnati  et  als. 
The  relators  herein  move  the  court  for  tiie  allowance  of  a  writ  of  man- 
damus ajrainst  tho  defendants  herein,  upon  the  petition  in  this  cause,  ao- 
cordiug  to  the  statute  in  such  case  made  and  providetL 

,  Attorney  for  Plain tifb. 

Journal  Entry  Fixing  Timb  for  Uearino  of  thb  Motiox. 

[Form  621.] 
No.  — .]     ISlyU  of  the  ease.} 

The  motion  filed  herein  for  the  allowance  of  a  writ  of  mandamus 
against  said  defendants  is  this  day  fixed  by  the  court  for  hearing,  before 
this  court,  on  the day  of .a.  i>.  18 — ,  at o'ctcok  —  u.  And  it  is  or- 
dered that  due  notice  of  said  time  and  place   be  given  to  the  said 

[the  defendants'],  which  may  then   and  there  show  cause  why  laid  writ 
should  not  be  allowed. 

NtrriCK. 

[Form  622.    §6743.] 

To : 

You  are  hereby  notified  that,  in  the Court  of ,  on  the daj 


Motion  for  Allowance  of  Writ 
of  Mandamus. 
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of ,  18 — ,  a  petition,  a  copy  of  which   is  annexed  hereto,  was  filed 

against  you,  and  that,  by  said  court,  the  hearing  of  the  application  for  a 
writ  of  mandamus,  as  prayed  for  in  the  petition,  has  been  set  for  hearing 

in  said   court,  on    the   day  of ,  18 — ,  at o'clock  —  m,  or  as 

soon  thereafter  as  counsel  can  be  heard. 

[Date.']  ,  Attorney  for  Relator. 

[Attach  copy  of  petition.] 

Note. — On  proving  such  notice  and  its  service,  the  hearing  will  be  upon  the 
question  whether  an  alternative  or  peremptory  writ  shall  be  issued,  or  not,  as 
the  defendant  may  file  his  answer  or  demur  (if  the  writ  was  allowed  by  a  sin- 
gle judge,)  to  the  petition,  to  which  answer  the  relator  may  demur,  or  if  nec- 
essary, file  a  reply  as  in  other  civil  actions. 

When  the  court  does  not  require  notice  to  be  given^  but  grants  the  motion 
for  the  allowance  of  an  alternative  writ,  the  entry  will  fix  the  time  for  the 
return  of  the  writ,  on  which  day,  or  on  a  future  day  fixed  by  the  court,  the  de- 
fendant may  answer.  The  writ  should  be  prepared  by  counsel,  and  approved 
by  the  court,  and  the  precipe  asks  the  clerk  to  issue  the  following  alternative 
writ  of  mandamus : 

Alternative  Writ  of  Mandamus, 

[Form  623.    §  6747.] 

The  State  of  Ohio, County,  ss.   [^Or,  Supreme  Court  of  Ohio.] 

To  the  Sheriff  of County,  Greeting: 

You  are  hereby  commanded  to  serve  and  each  with  a  copy 

of  the  following  writ,  and  make  due  return  of  said  writ  and  your  action 
in  the  premises,  to  this  court,  on  the day  of ,  a.  d.  18 — ,  to  wit : 

To and : 

Whereas,  the  following  petition  and  the  order  of  the  allowance  of  an 
alterative  writ  of  mandamus  have  been  filed  in,  and  made  by  our  said 
court  [name  the  court],  to  wit :  [Here  copy  the  petition  and  order  of  allowance.] 

Now,  therefore,  we  being  willing  that  full  and  speedy  justice  should  be 
done  in  the  premises,  do  command  you  that  [here  state  the  command  to  each 
defendant,  as  prayed  in  the  petition]*  or  that  you  appear  before  our  said 
■ court,  sitting  within  and  for  said ,  at  the  court-house  [or,  state- 
house,  if  in  the  Supreme  Court],  in  said ,  on  the day  of ,  a.  d. 

18^ — ,  at  o'clock  —  M.,  of  said  day,  to  show  cause  why  you  refuse  to 

do  so. 

Witness,  etc.  ,  Clerk. 

[seal.] 

Note. — The  practice  has  been  changed  by  section  6747,  by  requiring  that  the 
writ  of  mandamus — alternative  or  peremptory — shall  contain  a  copy  of  the  pe- 
tition, and  of  the  order  of  the  court  allowing  the  writ. 

In  a  peremptory  writ  all  after  the  *  in  the  above  form  will  be  omitted. 

By  section  6748,  as  construed  by  the  Supreme  Court  in  The  State  ex  rel.,  etc., 
V.  Hawes,  43  O.  S.  16,  17,  the  demurrer  or  answer  of  the  respondent  should  be 
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made  both   to  the  petition  and  the  writ,  m  •tatement*  in  the  petition  not 
denied  will  be  tatcen  as  admitted. 

Answer  of  Respokdent. 
[Form  621     §6748;  19  O.  183.] 
No.  — 3     [Cbur<  and  atyte  of  cojtt'.J 

'I  he  answer  of  the  city  of  Cincinnati  to  the  [petition  and]  alternative 
writ  ot  niandamas.  on  the  application  in  the  Supreme  Court,  made  by 
Richard  Phillips,  .lohn  I.  Guine*.  William  Beckley,  Ishmael  Keith,  Wil- 
Ham  Ferguson,  and  William  A.  Nelson,  claiming  to  constitute  the  board 
of  directors  of  common  schools,  for  the  eastern  and  western  districtj* 
of  Cincinnati,  for  the  education  of  colored  youth,  against  the  city  of 
Cincinnati,  the  city  council  of  the  city  of  Cincinnati,  and  William  Disney, 
treasurer  of  said  city. 

This  respondent  says  that  the  board  of  trustees  and  visitors  of  common 
schools  of  the  city  of  Cincinnati,  on  the  seventh  <iay  of  August,  in  the 
year  1849,  passed  a  resolution  that  the  city  phould  be  divided  into  two 
school  districts,  for  the  colored  youth  of  said  city,  to  be  called  the  eastern 
and  western  districts;  and,  on  the  same  day,  passed  another  resolution 
that  the  said  board  xhould  notify  the  colored  adult  tax-payers  of  said  dis- 
tricts, that  an  election  for  school  visitors  and  trustees  would  be  held  in 
said  districts  on  the  1 3th  day  of  August,  1849.  at  two  o'clock  r.  m.;  and 
on  the  same  day,  the  city  clerk  was  directed  by  said  board  to  cause  to  be 
publfshed  in  the  Globe  and  Chronicle,  notice  of  the  election  provided  for 
in  the  said  second  of  said  resolutions,  to  be  held  in  the  eastern  district,  at 
the  New  Street  chapel,  on  New  street:  and  the  western  district,  at  Zion 
church,  on  Third  street,  between  Race  and  Elm  streets,  which  notice  was 
given.  Soon  after  this,  the  said  board  passed  another  resolution  to  em- 
ploy suitable  persons  to  list  the  colored  tax-payers  and  youth  of  said  dis- 
tricts, and  employ  one  such  person  for  that  purpose  in  each  district 

This  respondent  says  that  on  the  third  day  of  April.  185(),  the  accounts 
set  forth  in  said  application  for  a  mandamus,  some  of  them  certified  as 
correct  by  John  I.  Oainea,  some  by  Charles  Satchel,  one  by  William  M. 
Nelson,  and  one  by  Richard  Phillips,  were  presente<i  by  one  of  the  ap- 
plicants for  a  mandamus  to  the  city  council  of  said  city,  and  put  on  the 
desk  of  the  pra-^ident  of  said  council,  with  a  request  that  said  accounts 
should  be  paid.  The  xaid  accounts  were  referred  to  the  committee  on 
common  schools,  who.  on  the  second  of  May,  I8.')0.  made  a  report,  a  copy 
of  which  is  certifie<l  by  the  city  clerk,  and  hereto  annexed,  inarkeil  ex- 
hibit A,  and  made  part  hereof,  and  the  said  report  was  acoepte<l  and 
agrec<l  to;  and  the  city  council  refused  to  order  said  accounts  to  be  paid. 

This  respondent  says,  in  pursuance  of  the  order  afon^said.  an  enumera* 
tion  was  made  of  the  colored  youth  in  said  city,  and  there  were  found  to 
be  in  the  ea-stern  district  four  hundred  and  twenty-three,  and  in  the  west- 
ern district  four  hundred  and  twenty-two,  making  together  eight  hundred 
and  forty-five;  and  the  white  youth  of  said  oily  were  alao  enumerated 
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and  found  in  the  same  year  (1849)  to  be  thirty-three  thousand  five  hun- 
dred and  forty-eight.  A  tax  was  levied  by  the  city  council  of  said  city, 
in  the  year  1849,  for  school  purposes,  on  all  the  real  and  personal  prop- 
erty in  said  city,  as  returned  on  the  grand  levy  of  the  state,  without  any 
distinction  being  made  as  to  the  ownership  of  such  property,  whether 
owned  by  white  or  colored  persons. 

The  auditor  of  Hamilton  county  made  a  division  of  the  school  funds, 
in  the  treasury  of  said  county,  to  which  the  city  of  Cincinnati  was  en- 
titled, derived  from  all  sources  whatever ;  and  in  making  such  division, 
he  appropriated  a  part  of  said  funds  in  proportion  to  the  number  of  white 
youth  enumerated  as  aforesaid,  thirty-three  thousand  five  hundred  and 
forty-eight,  for  the  support  of  schools  for  white  youth,  and  a  part  of  said 
funds,  in  proportion  to  the  number  of  colored  youth  enumerated  as  afore- 
said, at  eight  hundred  and  forty-five,  for  the  support  of  schools  for  colored 
youth.  The  amount  appropriated  by  this  rule,  for  the  support  of  schools 
for  colored  youth,  was  two  thousand  one  hundred  and  seventy-seven  dol- 
lars and  sixty-one  cents  ($2,177.01),  which  was  paid  to  William  Disney, 
treasurer  of  said  city,  out  of  the  treasury  of  said  county,  by  order  of  thd 
said  county  auditor,  on  the  13th  day  of  March,  ISoO.  The  said  city  treas- 
urer was  not  willing  to  receive  said  money,  supposing  that  it  was  not 
p'-oper  for  him  to  receive  it,  and  he  would  not  have  received  it,  except  for 
the  following  reason,  to  wit:  the  said  county  auditor  refused  to  give  him 
an  order  for  the  other  school  naoney,  unless  this  was  also  included,  and 
all  receipted  for  together.  For  this  reason  the  city  treasurer  did  receive 
said  money,  and  deposited  the  same  in  the  State  Bank  of  Ohio,  Franklin 
Branch,  in  Cincinnati,  where  the  same  lies  at  four  per  cent  interest,  sub- 
ject to  judicial  decision.  Said  city  treasurer,  supposing,  as  aforesaid, 
that  it  was  not  proper  for  him  to  receive  said  $2,177.61,  has  not  reported 
the  receipt  thereof  officially  to  the  said  city  council,  nor  to  the  city  clerk. 

Wherefore  this  respondent  prays  judgment  of  the  court,  whether  the 
said  sum  of  $2,177.61  has  been  legally  levied  and  collected,  and  appro- 
priated as  above  set  forth ;  and  that  the  court  will  make  such  order  in 
the  premises  as  shall  be  required  by  right  and  justice;  and  that  this 
respondent  may  be  hence  dismissed. 

Daniel  Van  Matre,  Attorney  for  Respondent. 

[  Verified  by  the  president  of  the  city  council^] 

Exhibit  A. 
City  Clerk's  Office,  Cincinnati,  May  27,  1850. 
Abstract  from  the  minutes  of  May  2,  1850: 

Mr.  Messick,  from  the  special  committee  to  whom  had  been  referred 
the  bills  of  the  colored  common  schools,  submitted  the  following  report, 
which  was  accepted  and  agreed  to : 

The  committee  on  schools  have  had' under  consideration  several  claims 
presented  by  the  board  of  trustees  of  the  colored  schools,  and  report  that 
the  city  treasurer  has  certain  funds  in  his  hands,  purporting  to  have  been 
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assessed  and  collected  for  the  benefit  of  the  common  schools,  but  the 
legislature  hns  made  no  provision  to  appropriate  said  fund. 

The  committee,  therefore,  believe  that  the  city  council  has  no  control 
over  the  subject,  and  beg  to  be  discharged  from  ita  further  consideration 

I  certify  the  foregoing  to  be  a  correct  abstract. 

Wm.  G,  WiLijAjia,  City  Clerk. 

To  this  answer  to  the  writ  a  general  demurrer  was  filed  by  the  re- 
lators, which  demurrer  was  sustained  by  the  court,  and  au  order 
awarding  a  peremptory  writ  of  maudamus  entered. 

Such  peremptory  writ  is  the  same  as  the  nlternatire  writ,  except,  as 
before  shown,  the  clause  requiring  respondent  to  show  cause,  etc.,  ia 
omitted. 

Order  Granting  Peremptory  Writ  of  Mandamur 

[Form  625.    gg  6753.  6754  J 

No.  — .     [_Style  of  cause.'] 

This  day  this  cause  came  on  to  be  heard  upon  the  issues  joined  between 
the  parties,  and  the  court  having  heard  all  the  evidence  adduced  by  them, 
respectively,  in  the  cause,  and  the  arguments  of  their  counsel,  and  being 
fully  advised  in  the  premises,  do  award  a  peremptory  writ  of  mandamus 
against  tho  respondent,  as  prayed  for  in  the  petition  herein  [and  do  a»- 

sess  the  damages  sustained  by  the  relator  at dollars,  which  it  is 

hereby  adjudged  that  he  recoveragainst  the  respondent];  and  itis  further 
adjudged  that  said  relator  recover  against  the  said  resjiondent  his  costs 

niatle  in  this  behalf,  taxed  to dollars.     Respondent's  oost«  taxed  at 

dollars. 

Note. — As  tu  when  tho  court  may  also  assess  a  fine,  not  exeeedin:;  $600,  upon 
a  public  officer,  vr  member  uf  a  public  body,  or  board,  when  granting  a  peremp> 
tory  tnandamut,  see  section  6756. 

Mandamus  to  Cob^pel  a  Judge  to  Sign  a  Bill  op  ExcEpriONa. 

[Form  626.    Suue  v  Hawet,  43  O.  8.  16.] 
Supreme  Court  of  Ohio. 
The  State  of  Ohio  on  the  Relation  of  1 

William  Ottenberger,  Plaintiff.        I  p^»i»irtn 
No.  — .3  v.f.  j 

James  E.  Ilawes,  Defendant.  I 

The  said  relator,  William  Ottenberger,  for  petition,  says  that  at  the  Oo- 
tober  term,  x.  o.  1S84,  of  the  Court  of  Common  I'leas  of  Greene  County, 
Ohio,  ho  was  tried  on  nn  indictment  charging  him  with  murder  in  the  sec- 
ond degree,  and  the  jury  in  said  case,  at  said  term,  returned  a  verdict 
against  him  of  "guilty  of  murder  in  the  second  degree  as  charged  in  the 
indictment ;"  and  that  the  s:»id  James  E  Ilawes  is  one  of  the  duly  elected 
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and  qualified  judges  of  the  Common  Pleas  Court  of  the  second  judicial 
district  of  the  State  of  Ohio,  which  second  judicial  district  embraces 
and  includes  the  Court  of  Common  Pleas  of  said  Greene  county,  Ohio, 
that  the  said  James  E.  Havves,  prior  to  the  trial  of  said  case,  had  duly 
qualified  and  entered  upon  the  discharge  of  his  duties  as  one  of  the  judges 
of  the  said  second  j  udicial  district,  and  in  the  discharge  of  such  duties  pre- 
sided as  judge  of  the  said  Court  of  Common  Pleas  during  the  trial  of  said 
case;  that  during  the  progress  of  said  trial  the  said  relator  took  numerous 
exceptions  to  the  rulings  of  the  said  James  E.  Hawes,  as  such  judge,  but 
in  order  that  the  trial  of  said  case  might  progress  as  rapidly  as  possible, 
consented  that  said  exceptions  might  subsequently  be  reduced  to  writing, 
and  allowed  and  signed  by  said  James  E.  Hawes,  as  such  judge,  and  by 
him  ordered  to  be  made  a  part  of  the  record  in  said  case;  and  the  said 
relator  duly  excepted  to  the  overruling  by  said  James  E.  Hawes  of  re- 
lator's motion  for  a  new  trial  in  said  case,  and  in  manner  aforesaid  con- 
sented that  said  exception  might  subsequently  be  reduced  to  writing. 

The  relator  further  says  that  neither  he  nor  either  of  his  attorneys 
knew  upon  what  day  or  date  the  said  October  term  of  said  court  would 
close ;  that  the  attorneys  of  the  relator,  on  the  eighth  day  of  January,  1885, 
learning  for  the  first  time  that  said  term  would  shortly  close,  appeared,  on 
said  day,  in  open  court,  before  the  said  James  E.  Hawes,  and  not  yet  hav- 
ing fully  completed  the  relator's  bill  of  exceptions  in  said  case,  then  and 
there  desired  and  requested  the  said  James  E.  Hawes,  as  said  judge,  to 
order  the  journal  of  the  said  term  of  said  court  to  be  kept  open  for  a 
short  time,  not  exceeding  thirty  days  from  the  date  of  its  adjournment, 
so  that  they,  the  said  attorneys,  might  have  time  to  finish  and  complete 
a  true  bill  of  exceptions  in  said  case,  and  have  the  same  allowed  aiid 
signed  by  said  James  E.  Hawes,  and  by  him  ordered  to  be  made  a  part 
of  the  record  in  said  case  as  of  said  October  term  ;  and  the  said  James  E. 
Hawes  refused  to  make  and  would  not  make  such  entry;  afterward,  on 
the  same  day,  to  wit,  January  8,  1885,  the  said  James  E.  Hawes,  as  said 
judge,  caused  said  term  of  said  court  to  be  closed,  and  the  said  court  to  be 
adjourned  sine  die. 

Afterward,  on  the  12th  day  of  January,  1885,  the  said  attorneys  of  said 
relator,  having  finished  and  completed  a  true  bill  of  exceptions  in  said 
case,  which  said  true  bill  is  herewith  presented  [attached  to  and  made 
part  of  this  petition,  marked  A],  tendered  and  presented  the  same  to  said 
James  E.  Hawes,  as  said  judge,  and  prayed  the  said  James  E.  Hawes,  as 
said  judge,  to  allow  and  sign  the  same,  and  order  the  same  to  be  made  a 
part  of  the  record  in  said  case  as  of  said  October  term  of  said  court;  and 
the  said  James  E.  Hawes,  although  not  disputing  or  denying  the  truth- 
fulness of  said  bill,  would  not  allow  and  sign  the  same,  nor  order  the  same 
to  be  made  a  part  of  the  record  in  said  case  as  of  said  October  term,  and  the 
said  James  E.  Hawes  would  not  examine  said  bill  so  tendered,  to  ascer- 
tain whether  the  same,  in  his  opinion,  was  true  or  false,  although  requested 
Bo  to  do  by  said  attorneys. 

Wherefori'  the  relator  prays  that  a  writ  of  mandamus  may  issue  to  com- 
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pel  the  said  James  E.  Ilawes,  as  said  judgo,  to  allow  and  ugn  said  tnio 
bill  of  exceptions  in  said  case,  and  to  order  the  same  to  be  made  a  part 
of  the  record  in  said  case  as  of  said  term,  and  for  all  prot>er  relief 
[^VertJiralH»>.'\  ,  Attorneys  for  Relator. 

An  alternative  writ  of  mandamus  was  granted  on  motion,  by  the  Su- 
preme Court,  which  being  issue<l,  as  provided  by  section  6747,  and 
herved  upon  the  respondent,  he  filed  the  following  answer  to  the  writ 
only ;  not  to  the  petition  and  writ,  as  is  now  required  by  section  6748. 
The  petition  was  based  upon  section  5302 : 

[Form  627.    §6748.] 

[SlyU  of  ease.] 

The  defendant  herein,  James  £.  Ilnwes,  for  answer,  says  he  admits  he 
was  and  is  the  duly  elected  and  qualified  judge  of  said  Court  of  Common 
Pleas  named  in  the  petition.  He  also  admits  he  presided  at  the  said  trial 
of  said  relator;  and  that  sundry  exceptions  were  taken  during  said  trial,  but 
he  denies  that  there  was  any  motion,  request,  agreement,  or  understand- 
ing whatever  that  there  should  be  any  postponement  in  the  matter  of  r(>> 
ducing  said  exceptions  to  writing  or  of  drawing  or  presenting  or  allowing; 
bills  of  exception.  On  the  contrary,  re.spondent  lays  he  has  done  what 
be  could  during  the  last  five  or  six  years  to  break  up  the  laxy  habit  of 
postponing  and  neglecting  the  drawing  of  bills  of  exception  till  the  lant 
day  in  the  afternoon,  and,  as  Mr.  Maxwell,  the  present  attorney  for  Otten- 
berger,  well  knows,  insisted  that  such  bills  should  be  drawn  as  soon  as  th«* 
verdict  is  rendered. 

In  the  present  instance,  there  was  no  bill  of  exceptions,  either  tme  or 
falite,  drawn,  or  presented  to  the  trial  judge  nt  any  time  during  the  term 
at  which  said  Ottenberger  was  tried.  The  attorneys  who  tri(>d  the  casA 
knowing,  probably,  that  there  was  no  substantial  error  in  the  trial,  except 
those  committed  in  favor  of  the  accused,  abandoned  the  case,  or.  at  any 
rate,  made  no  effort  or  motion  toward  preparing  any  bills  of  exception, 
and  the  respondent  supposed  none  were  to  be  drawn  or  presented,  till 
the  lost  day  of  the  trial  term,  when  Maxwell,  the  present  attorney,  camo 
ru-ihing  into  court,  nearly  thirty  days  after  the  trial,  and  stated  that  a 
bill  was  being  prepared  that  would  be  ready  by  the  morrow,  but  he  was 
informeil  that  court  would  adjourn  that  day  [only  three  days  before  the 
new  term  was  to  begin],  and  that  if  his  bill  was  presented  before  court 
adjourned  it  would  be  signed,  all  of  which  was  not  done. 

Mr.  Maxwell  was  exceedingly  anxious  to  have  the  minutes  left  open 
or  to  have  the  bill  signed  on  the  following  day,  say  ing  that  while  he  was  not 
at  all  averring  there  was  any  error  in  the  trial,  or  that  (Htenberger  bad 
not  had  a  fair  trial,  yet  he  had  a  fee  and  contract  to  present  the  case  to 
the  Supreme  Court,  which  he  could  not  make  available  unless  ho  could 
get  a  bill  of  exceptions.  No  bill  was  presented  until  the  first  day  of  tbo 
term  following  the  trial  term,  thirty-five  days  after  the  trial.     It  professed 
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to  embody  all  the  evidence  of  200  witnesses  or  more  [the  relator  had  150 
subpoenaed  on  his  side,  as  respondent  is  informed  and  believes],  and  re- 
spondent feeling  entirely  satisfied  that  the  relator  had  had  a  fair  and  im- 
partial trial,  refused  to  examine  or  sign  it.  There  was  also  grave  danger 
that  if  a  new  trial  should  be  granted  and  another  indictment  found  for 
murder  in  the  first  degree,  the  verdict  would  be  for  that  crime  instead 
of  murder  in  the  second  degree. 

For  these  reasons,  and  a  great  many  others  which  it  is  needless  to 
enumerate,  respondent  asks  to  be  allowed  to  recover  his  costs  and  go 
hence  without  day.  James  E.  Hawes. 

Note. — Tiiis  answer  was  not  verified,  but  the  relator  demurred  to  it,  which,  as 
to  him,  was  treating  it  as  a  proper  pleading,  and  a  waiver  of  non-verification; 
though  the  court,  sua  sponte,  might  have  required  it  to  bo  done,  or  ordered  it 
stricken  from  the  files.  In  substance,  it  amounted  only  to  giving  excuses  for 
disobeying  section  5302  of  the  Code. 

In  this  case  a  peremptory  writ  of  mandamus  was  awarded  requiring  Judge 
Hawes  to  sign  the  bill  of  exceptions  which  had  been  presented  to  him,  and 
which  the  petition  averred  to  be  a  true  bill  of  exceptions,  and  such  allegation 
was  not  denied  in  the  answer. 

Ordinaril}-,  in  such  cases,  the  judge  or  magistrate  is  only  commanded  to  sign 
a  true  bill  of  exceptions. 

The  peremptory  writ  must  be  issued  and  must  comply  with  the  requirements  of 
section  G747,  without  regard  to  the  alternative  writ. 

Disobebience  or  disregard  of  a  peremptory  writ  of  mandamtts  is  punishable 
by  the  court  as  a  contempt.    §  6759. 

Judgment  for  Respondent. 

[Form  628.    §  6755.] 

{Style  and,  number  of  the  case.'] 

This  cause  came  on  to  be  heard  upon  the  alternative  writ  of  mandamus 
Ixeretofore  issued  herein,  the  answer  of  the  respondent,  and  upon  the  ap- 
)ilication  of  the  plaintiff  for  a  writ  of  peremptory  mandamus,  and  was 
*vrgued  by  counsel. 

On  consideration  whereof,  it  is  considered  by  this  court  that  the  plaint- 
iff is  not  entitled  to  the  writ  of  mandamus  as  prayed  for  in  his  applica- 
tion. 

It  is  further  considered  that  the  defendant  go  hence,  without  day,  and 
recover  of  the  plaintififhis  costs  herein  expended  to  be  taxed,  and  execu- 
tion is  awarded  to  collect  the  same. 

Forms,  when  final  judgment  is  rendered  on  demurrer,  or  upon  a  trial, 
can  readily  be  framed  from  the  above,  and  other  preceding  forms,  in 
cases  of  judgments  for  defendant  upon  demurrer  or  triaL 
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When  Respondent  Compues  with  Alternative  Writ  op  Man- 
damus. 

[Form  629.] 

[Style,  etc,  of  ease.']. 

This  cause  coining  on  to  be  heard  upon  the  defendant's  retam  and  an- 
swer to  the  alternative  writ  of  mandamus  heretofore  issued  herein,  and 
it  appearing  to  the  court  that  said  defendant  has  complied  with  the  or- 
der contained  in  said  writ: 

It  is,  therefore,  considered  by  the  court  that  no  further  proceeding  be 
had  in  this  case,  and  the  same  is  hereby  discontinued;  and  that  said  de- 
fendant pay  the  costs  herein  to  be  taxed,  for  which  execution  is  awarded. 

Note. — Should  the  writ  of  mandamus  be  disobeyed,  a  motion  should  bo  filed 
for  a  rule  to  be  served  upon  the  respondent  to  show  cause  why  ho  should  not 
be  attached  for  contempt;  and  if  granted  the  rule  should  be  served  upon  him, 
and  if,  on  its  return,  he  is  found  (guilty,  he  may  be  punished  for  contempt,  as 
in  other  cases,  and  imprisoned  until  he  complies. 

For  further  forms,  etc.,  see  Ohio  Supreme  Court  Practice  (Green),  173-229. 
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CHAPTER  LII. 

QUO  WARRANTO. 

This  term  signifies  "  by  what  authority,"  and  is  taken  from  the 
operative  words  of  the  ancient  writ,  which  was  in  Latin,  It  now  means, 
not  only  the  writ,  but  the  whole  pleadings  and  proceedings  in  the 
case. 

It  is  a  proceeding  by  which  the  government,  the  state,  commences 
an  action  to  recover  an  office,  or  franchise,  from  the  person  or  corpora- 
tion in  possession  of  it.  It  also  lies  in  case  of  non-user,  or  long  neg- 
lect, or  misuser,  abuse,  or  exceeding  corporate  powers. 

The  action  of  quo  warranto  is  anomalous.  In  ordinary  legal  pro- 
ceedings, the  plaintiff,  whether  the  state  or  a  person,  is  bound  to  show 
a  case  against  the  defendant.  But,  in  quo  warranto,  the  order  is  re- 
versed, except  where  a  claimant  of  an  office  prosecutes  under  section 
5764.  State  v.  Say,  W.  96.  The  state  is  not  bound  to  show  any  thing, 
but  the  defendant  is  bound  to  show  that  he  has  a  right  to  the  office,  or 
franchise,  and  to  exercise  it  in  the  manner  and  to  the  extent  which  he 
does. 

In  Ohio  the  proceeding  is  made,  by  the  Code,  a  civil  action. 
§  6760.  This  action  can  be  brought  only  in  the  Supreme  or  Circuit 
Court,  both  of  which  are  given  original  jurisdiction  by  the  constitu- 
tion of  the  state,  article  4,  sections  2,  6;  and  see  section  6768,  Sup., 
p.  386.   . 

When  proceedings  in  quo  warranto  may  be  instituted  against  a  person. 
Sec.  6760.  A  civil  action  may  be  brought  in  the  name  of  the 
state — 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds 
or  exercises,  a  public  office,  civil  or  military,  or  a  franchise,  within  this 
state,  or  an  office  in  a  corporation  created  by  the  authority  of  this 
state. 

2.  Against  a  public  officer,  civil  or  military,  who  does  or  suffers 
an  act  which,  by  the  provisions  of  law,  works  a  forfeiture  of  his 
office. 

3.  Against  an  association  of  persons  who  act  as  a  corporation  within 
this  state  without  being  legally  incorporated. 
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WhentujainAt  a  corporation.  Skc.  6761.  (Sup.,  p.  386)  A  like  bc- 
tioii  may  be  brought  against  a  curporatioD — 

1.  When  it  haa  offended  again>it  a  provision  of  an  act  for  iU  cre- 
ation or  renewal,  or  any  act  altering  or  amending  such  acts. 

2.  When  it  has  forfeited  iti»  privileges  and  franchises  by  non-user. 

3.  When  it  has  committed  or  omitted  an  act  which  amounts  to  a 
surrender  of  its  corporate  rights,  privileges,  and  franchises. 

4.  When  it  has  misused  a  franchise,  privilege,  or  right  conferred 
upon  it  by  law,  or  when  it  claims  or  holds  by  contract  or  otherwise,  or 
has  exercised  a  franchise,  privilege,  or  right  in  contravention  of  law. 

Note. — Corporations  may  bo  formed  under  general  laws;  but  all  >uch  laws 
may,  from  time  to  time,  bo  altered  or  repealed.  Const.,  article  13,  section  2. 
The  general  assembly  shall  pass  no  special  act  conferring  corporate  power*. 
lb.,  section  1. 

On  March  22,  1850,  prior  to  the  adoption  of  this  Constitution,  the 
general  assembly  passed  a  special  act  incorporating  the  Cincinnati, 
Lebanon  and  Xenia  Railroad  Company,  authorizing  commissioners 
therein  named  to  open  books,  receive  8ub.scriplions  to  capital  stock, 
and  thereupon  to  organize  a  corporation  under  it.  No  steps  were  taken 
by  the  commissioners  toward  such  subscription  and  organizatiou  until 
after  this  Constitution  took  effect,  but  such  subscriptions  were  made 
and  organization  effected  within  the  period  limited  by  the  8])ecial  act 
for  that  purpose.  Held,  1.  That  the  special  act  was  not  abrogated  or 
repealed  by  this  section  of  the  Constitution.  2.  This  section  is  pro- 
spective, and  not  retrospective,  in  its  iutcntand  application,  conferring 
merely  an  authority  to  legislate,  and  docs  not  repeal  unaccepted  acta 
of  incorporation,  enacted  under  the  Constitution  of  1802.  State  v. 
Room,  11  O.  S.  16;  C.  IK  <t  Z.  R.  R.  Co.  v.  Com  of  Clinton  Co.,  1  O. 
8.  77  ;  OiM  V.  DUlon,  2  O.  S.  607-623 ;  Cttizwis*  Bank  v.  Wright,  6  O. 
fi.  318;  Slate  v.  Van  Home,  7  O.  S.  327 ;  Statu  v.  Union  Tp.,  8  O.  8. 
394-400;  Com.  of  Knox  Co.  v.  NichnU,  14  O.  S.  260;  Fo»diek  v.  Per- 
ryfhurg,  lb.  472. 

Consolidated  railroad  companies  organized  in  pursuance  of  the  act 
of  1856  (53  V.  143)  are  corjwrations  formed  under  a  general  law 
withii\  the  meaning  of  this  section,  and  as  such  arc  subject  to  the  lim- 
itations and  reservations  contained  therein  and  in  article  1,  section  J>; 
and  the  general  a.«isembly  may  alter  and  regulate  rates  of  fare  charge- 
able by  such  companies.     Skidds  v.  State,  26  O.  8.  86. 

A  county  is  not  properly  a  corporation,  but  is  at  most  but  a  local 
organization,  which,  for  purposes  of  civil  administration,  ia  invested 
with  a  few  functions  characteristic  of  a  corporate  existence.     C.  W.  A 
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Z.  R.  R.  Co.  V.  Com.  of  ainton  Co.,  1  O.  S.  77-89;  Com.  of  HamiUon 
Co.  V.  Mighels,  7  0.  S.  109;  Hunter  v.  Com.  of  Mercer  Co.,  10  O.  8. 
520 ;  State  v.  Cmcmnati,  20  O.  S.  18-37 ;  Boalt  v.  Com.  of  Williams 
Co.,  18  O.  13-16. 

Where  a  corporation,  in  pursuance  of  an  act  of  the  legislature, 
transfers  or  conveys  its  franchise  to  be  a  corporation  to  others,  the 
transaction,  in  legal  eflfect,  is  a  surrender  or  abandonment  of  its  char- 
ter by  the  corporation,  and  a  grant  by  the  legislature  of  a  similar 
charter  to  the  transferees  or  purchasers,  and  the  charter  so  granted  is 
subject  to  all  the  provisions  of  the  Constitution  existing  at  the  time  it 
is  so  granted.     State  v.  Sherman,  22  O.  S.  411, 

The  act  of  April  4,  1863  (60  v.  54),  authorizing  the  purchasers  of 
the  property  of  a  railroad  company  to  acquire  the  franchise  to  be  a 
corporation  by  deed  from  the  company,  is  a  general  law  within  the 
meaning  of  this  section  of  the  Constitution.     Ih. 

But  a  deed  made  by  such  company  to  a  corporation  of  another  state, 
which  corporation  had  become  the  assignee  of  property  sold  as  con- 
templated in  said  act,  without  any  new  organization,  or  taking  of 
stock,  under  the  deed,  or  as  a  corporation  of  Ohio,  does  not  constitute 
the  foreign  corporation,  or  its  members,  an  Ohio  corporation,  and  in 
so  far  as  said  act  may  assume  to  create  them  such,  it  is  unconstitu- 
tional, for  the  reason  that  it  does  not  secure  the  individual  liability  of 
the  stockholders.  Ih.  1  Const.  Debates,  260,  363-369,  458 ;  2  Const. 
Debates,  644,  659-662,  675,  676,  851,  863,  870. 

Who  may  commence  action.  Sec.  6762.  The  attorney-general,  or  a 
prosecuting  attorney,  when  directed  by  the  governor,  Supreme  Court, 
or  general  assembly,  shall  commence  any  such  action  ;  and  when,  upon 
complaint,  or  otherwise,  he  has  good  reason  to  believe  that  any  case 
specified  in  the  preceding  section  can  be  established  by  proof,  he  shall 
commence  an  action. 

Upon  whose  relation.  Sec  6763.  Such  officer  may,  upon  his  own 
relation,  bring  any  such  action,  or  he  may,  on  leave  of  the  court,  or  a 
judge  thereof  in  vacation,  bring  the  action  upon  the  relation  of 
another  person ;  and  if  the  action  be  brought  under  the  first  sub- 
division of  section  6760,  he  may  require  security  for  costs,  to  be  given 
as  in  other  cases. 

(a)  Parlies  in  quo  warranto.  Where  a  franchise  to  be  a  corporation  is 
drawn  in  question,  the  proceedings,  it  seems,  should  be  against  the  in- 
dividuals.    State  \.  Cincinnati,  etc.,  Co.,  18  O.  S.  262. 

Where  a  company  of  individuals  associated  themselves  together  for 
the  purpose  of  manufacturing  paper  and  flour,  and  organized  as  a  cor^ 
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poration  in  accordance  with  the  forms  prrscribed  by  statute  establish- 
iug  their  office  and  place  of  corporate  business  in  Ohio,  they  thereby 
became  a  legal  corporation  of  Ohio,  notwithiitaudiDg  it  was  the  secret 
intention  of  its  members,  at  the  time  of  their  organization,  to  carry 
on  their  manufacturing  operations  exclusively  in  another  state,  and 
notwithstanding  the  fact  that  they  have  ever  since  carried  them  on 
accordingly.  SiaU  v.  Taylor,  25  O.  S.  279,  280.  (Mining  and 
manufacturing  corporations  may  carry  on  business  and  hold  prop- 
erty necessary  therefor  outside  of  this  state.  Section  3862,  Sup., 
p.  253.) 

A  proceeding  in  quo  warranto  to  dissolve  a  corporation  or  declare  a 
forfeiture  of  its  chairter,  or  to  oust  it  from  the  exercise  of  franchises 
which  it  usurps,  must  be  against  the  corporation  itself,  and  not  merely 
against  its  individual  members.     Stale  v.  Tailor,  25  O.  S.  280. 

The  Circuit  Court  may  entertain  jurisdictiou  of  an  information  io 
the  nature  of  a  quo  warranto  against  an  association  of  individuals,  for 
usurping  a  corporate  franchise,  when  either  the  office  of  the  associa- 
tion ur  the  office  of  the  president  thereof  shall  be  within  the  county. 
State  V.  Bucldand,  5  O.  S.  216. 

A  judgment  in  quo  unrranto  prosecuted  on  the  relation  of  a  proee- 
cuting  attorney  is  not  a  bar  to  an  action  on  the  relation  of  the  attorney- 
general.     State  V.  Cintinnati,  «te.,  G>.,  18  O.  S.  302. 

(Prior  to  the  enactment  of  section  6760,  in  its  present  form,  the 
Code  did  not  apply  to  the  pleadings  in  quo  warranto,  an<l  new  matter 
set  up  in  a  replication  to  a  plea  in  confession  and  avoidance  of  such 
plea  was  taken  as  confessed,  if  not  denied  by  rejoinder.  State  v.  Tcuf- 
lor,  25  O.  S.  279.) 

At  to  form  and  gufficieney  of  pleadings  under  former  mfdem^  see  State  ▼. 
Sherman,  22  O.  8.  411 ;  State  v.  Bucher,  15  O.  723;  State  v.  Ommer- 
eial  Bank,  10  O.  535 ;  State  v.  Ptnn.  (k  Canal  Co.,  23  O.  8.  121  ;  State 
V.  MeDanid,  22  O.  S.  354;  State  v.  Thylor,  25  O.  8.  279;  StaU  v. 
Cindnnati,  23  O.  8.  445. 

Who  may  commence  aeUon  in  ease  of  usurpation  of  ojfiee.  8bc.  6764. 
A  person  claiming  .to  be  entitled  to  a  public  office  unlawfully  held  and 
exercised  by  another  may,  by  himself  or  an  attorney  at  law,  upon 
giving  security  for  costs,  bring  an  action  therefor. 

(a)  Where  such  claimant  of  an  office  prosecutes  a  civil  action  in 

quo  warranto  under  this  section  in  his  private  right,  be  is  not  required 

to  obtain  leave  to  file  the  petition  ;  but  such  action  roust  be  brought 

in  the  Circuit  Court  in  the  county  in  which  the  defendant  resides  or 

Itt 
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may  be  summoned,  ia  accordaace  with  sections  5031,  6768,  and  can 
not  be  brought  originally  in  the  Supreme  Court. 

"  Proceedings  iu  quo  warranto  shall  be  prosecuted  hy  civil  acticm; 
and  three  modes  are  prescribed  in  which  the  action  may  be  prosecuted  : 
1.  By  the  prosecuting  attorney ;  2.  By  the  attorney-general;  and  3. 
By  a  person  on  his  own  behalf,  where  he  claims  to  be  entitled  to  a 
public  office  uulawfully  held  and  exercised  by  another."  /State  ex  rel. 
Lowes  V.  Thompson,  34  O.  S.  365.  The  remedy  of  the  party  is  not 
exclusive  of,  but  concurrent  with,  that  of  the  attorney-general. 

Who  to  prosecute  ill  absence,  etc.,  of  prosecuting  attorney.  Sec,  6765. 
When  the  office  of  prosecuting  attorney  is  vacant,  or  when  the  prose- 
cuting attorney  is  absent,  interested  in  the  action,  or  disabled  from 
any  cause,  the  court,  or  a  judge  thereof  in  vacation,  may  direct  or 
permit  any  member  of  the  bar  to  act  in  his  place  to  bring  and  prose- 
cute the  action. 

Whxit  petition  to  set  forth  in  action  for  usurpation  of  office.  Sec.  6766. 
When  the  action  is  against  a  person  for  usurping  an  office,  the  petition 
shall  set  forth  the  name  of  the  person  who  claims  to  be  entitled  thereto, 
with  an  averment  of  his  right  thereto  ;  and  judgment  may  be  rendered 
upon  the  right  of  the  defendant,  and  also  upon  the  right  of  the  person 
so  averred  to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as 
justice  requires. 

All  claiming  same  office  or  franchise  to  be  made  defendants.  Sec.  6767. 
All  persons  who  claim  to  be  entitled  to  the  same  office  or  franchise  may 
be  made  defendants  in  the  same  action,  to  try  their  respective  rights  to 
such  office  or  franchise. 

WJure action  in  quo  warranto  to  be  brought.  Sec.  6768.  (Sup.,  p.  386.) 
An  action  under  this  chapter  (tit.  4,  ch.  3)  can  be  brought  only  in  the 
Supreme  Court,  or  in  the  Circuit  Court  of  the  county  in  which  the  de- 
fendant, or  one  of  the  defendants,  resides  or  is  found,  or,  when  the 
defendant  is  a  corporation,  in  the  county  in  which  it  is  situated,  or  has 
a  place  of  business ;  but  when  the  attorney-general  files  the  petition, 
the  action  may  be  brought  in  the  Circuit  Court  of  Franklin  county. 

Application  for  leave  to  file  petition,  and  notice  to  defendant.  Sec. 
6769.  Upon  application  for  leave  to  file  a  petition,  the  court  or  judge 
may  direct  notice  thereof  to  be  given  to  the  defendant  previous  to 
granting  such  leave,  and  may  hear  the  defendant  in  opposition  thereto ; 
and  if  leave  be  granted,  an  entry  thereof  shall  be  made  on  the  jour- 
nal, or  the  fact  shall  be  indorsed  by  the  judge  on  the  petition,  which 
shall  then  be  filed. 

Jsswe  of  summons,  and  service.     Sec.  6770.'  When  the  petition  is  filed 
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witiiout  leave  and  notice,  a  Mummoiis  shall  is^ue,  and  bu  serveil  as  in 
utlier  ca^<e:i ;  nud  such  summous  luay  be  sent  to  and  returned  by  tlie 
vlieriff  of  any  county  by  mail,  who  shall  be  entitled  to  the  same  fees 
Uiercon  as  if  it  had  been  issued  and  returned  in  his  own  county. 

Service  by  publication.  Sec.  677)  When  a  summous  is  returned  not 
served  because  the  defendant,  or  its  officers  or  office,  can  not  be  found 
within  the  county,  the  clerk  shall  publish,  for  four  consecutive  week;*, 
in  u  newspaper  published  and  of  geuenil  circulation  in  the  ccunty,  and 
if  there  is  no  such  newspajxir,  then  in  a  newspaper  printed  in  this 
state,  and  of  general  circulation  in  such  county,  a  notice,  setting  forth 
the  Bliiig  and  substance  of  the  petition  ;  and,  upon  proof  of  such  pub- 
licatioi),  the  default  of  the  defendant  may  be  entered,  and  judgment 
rendered  thereon,  as  if  the  defendant  had  been  served  with  summons. 

Pteatlings  ajler  petition.  Sec.  6772.  The  defendant  may  demur,  or 
file  an  answer,  which  may  contain  as  many  several  defenses  as  he  has, 
within  thirty  days  after  the  filing  of  the  petition,  if  it  was  filed  on 
leave  and  notice,  or  after  the  return  day  of  the  summons;  and  the 
plainiifi'  may  file  a  demurrer  or  a  reply  to  such  answer  within  thirty 
days  thereafter. 

Court  may  extend  time  for  pleaditig.  Sec.  6773.  An  order  may  b« 
m&de  by  the  court,  or  a  judge  thereof,  extending  the  lime  within 
which  any  pleading  may  be  filed  ;  but  such  order  shall  nut  work  a 
continuance  of  the  case. 

Judgment  wliere  office,  franchise,  etc. ,  found  to  have-  been  usurped.  Sbc. 
6774.  When  a  defendant  is  found  guilty  of  usurping,  intruding  into, 
or  unlawfully  holding  or  exerci8in<r,  an  office,  franchise,  or  privilege, 
judgment  shall  be  rendered  that  such  defendant  be  ousted  and  alto> 
gether  excluded  therefrom,  and  that  the  relator  recover  his  costs. 

Judyment  where  director  of  a  corporation  found  to  have  been  iUegtdUf 
elected.  Sec.  6775.  When  the  action  is  against  a  director  of  a  cor- 
poration, and  the  court  finds  that  at  his  election,  either  illegal  votes 
were  received,  or  legjU  votes  were  rejected,  or  both,  sufficient  to 
change  the  result,  judgment  may  bo  rendered  that  the  defendant  be 
ousted,  and  of  induction  in  favor  of  the  person  who  was  entitled  to  be 
declared  elected  at^such  election. 

When,  court  may  order  new  election  in  such  eaae.  Sfic.  6776.  In  a  case 
named  in  the  last  section  the  court  may  order  a  new  election  to  be 
held,  at  a  time  and  place,  and  by  judges,  appointed  by  tlie  court,  no- 
tice of  which  election,  and  naming  the  judges,  shall  be  given  for  the 
time  and  in  the  manner  provided  by  law  for  notice  of  elections  of  di- 
rectors of  such  corporation ;  tlie  order  of  the  court  shall  become  obli- 
gatory upon  the  corporation  and  its  officers  when  a  duly  certified  copy 
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thereof  is  served  upon  its  secretary  personally,  or  left  at  its  principal 
office ;  and  the  court  may  enforce  its  order  by  attachment,  or  in  any 
other  manner  it  dcQms  necessary. 

Rights  of  person  adjudged  to  be  entitled  to  an  office.  Sec.  6777.  If 
judgment  be  rendered  in  favor  of  the  person  averred  to  be  entitled  to 
an  office,  he  may,  after  taking  the  oath  of  office,  and  executing  any 
official  bond  required  by  law,  take  upon  him  the  execution  of  the  of- 
fice ;  and  he  shall  immediately  thereafter  demand  of  the  defendant  all 
the  books  and  papers  in  his  custody  or  within  his  power  appertaining 
to  the  office  from  which  he  has  been  ousted. 

Action  for  damages  against  person  ousted.  Sec  6778.  Such  person 
may,  at  any  time  within  one  year  after  the  date  of  such  judgment, 
bring  an  action  against  the  party  ousted,  and  recover  the  damages  he 
sustained  by  reason  of  such  usurpation. 

How  judgment  of  court  enforced.  Sec  6779.  If  such  defendant  re- 
fuse or  neglect  to  deliver  over  any  such  book  or  paper  pursuant  to  such 
demand,  he  shall  be  deemed  guilty  of  a  contempt  of  court,  and  shall 
be  fined  in  any  sum  not  exceeding  ten  thousand  dollars,  and  impris- 
oned in  the  jail  of  the  county  until  he  complies  with  the  order  of  the 
court,  or  is  otherwise  discharged  by  due  course  of  law. 

Judgment  when  corporation  has  forfeited  its  rights.  Sec  6780.  When, 
in  any  such  action,  it  is  found  and  adjudged  that  a  corporation  has,  by 
an  act  done  or  omitted,  surrendered  or  forfeited  its  corporate  rights, 
privileges,  and  franchises,  or  has  not  used  the  same  during  a  term  of 
five  years,  judgment  shall  be  entered  that  it  be  ousted  and  excluded 
therefrom,  and  that  it  be  dissolved ;  and  when  it  is  found  and  adjudged 
that  a  corporation  has  offi^nded  in  any  matter  or  manner  which  does 
not  work  such  surrender  or  forfeiture,  or  has  misused  a  franchise,  or 
exercised  a  power  not  conferred  by  law,  judgment  shall  be  entered  that 
it  be  ousted  from  the  continuance  of  such  offense,  or  the  exercise  of 
such  power. 

Appointment  of  trustees  when  corporation  dissolved.  Sec  6781.  The 
court  rendering  a  judgment  dissolving  a  corporation  shall  appoint 
trustees  of  the  creditors  and  stockholders  of  the  corporation,  who,  after 
giving  an  undertaking,  payable  to  the  State  of  Ohio,  in  such  sum  and 
with  such  sureties  as  the  court  may  designate  and  approve,  conditioned 
that  they  will  faithfully  discharge  their  trust,  and  properly  pay  and 
ai)ply  all  money  that  may  come  into  their  hands,  shall  have  power  to 
settle  the  affairs  of  the  corporation,  collect  and  pay  outstanding  debts, 
and  divide  among  the  stockholders  the  money  and  other  property 
which  remain  after  the  payment  of  debts  and  necessary  expenses. 

Powers  and  duties  of  trustees.     Sec  6782.  The  trustees  shall  forth 
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witii  demand  all  money,  property,  books,  deeds,  notes,  bills,  obligsr 
tioud,  and  papers,  of  every  description,  within  the  custody,  power,  or 
control  of  the  oflBcers  of  the  corporation,  or  either  of  them,  belonging 
to  the  corporation,  or  in  any  wise  necessary  for  the  settlement  of  its 
affairs,  or  for  the  discharge  of  its  debts  and  liabilities ;  and  they  may 
sue  for  and  recover  the  demands  and  property  of  the  corporation,  and 
shall  be  jointly  and  severally  liable  to  the  creditors  and  stockholders 
to  the  extent  of  its  property  and  effects  which  come  into  their  hands. 

How  trudets  placed  in  potaetsion.  Sec.  6783.  An  officer  of  such 
corporation  who  refuses  or  neglects  to  deliver  over  any  such  money,  or 
other  things,  pursuant  to  such  demand,  shall  be  deemed  guilty  of  a 
contempt  of  court,  and  shall  be  fined  not  exceeding  ten  thousand  dol- 
lar«,  and  imprisoned  in  the  jail  of  the  proper  omity  until  he  complies 
with  the  order  of  the  court,  or  is  otherwi&e  dischargeil  by  <hie  course 
of  law  ;  and  he  shall  be  liable  to  the  trustees  for  the  value  of  all  money, 
or  other  things,  so  refused  or  neglected  to  be  surrendered,  together 
with  all  damages  that  have  been  sustained  by  the  stockholders  and 
creditors  of  the  corporation,  or  any  of  them,  in  consequence  of  such 
neglect  or  refusal. 

Judgment  for  coats.  Sec.  6784.  If  judgment  be  renderetl  against  a 
corporation,  or  against  a  i)erson  claiming  to  Ix'  a  corporation,  the  court 
may  render  judgment  for  costs  against  tlie  directors  or  other  officers 
of  the  corporation,  or  ag-ainst  the  i>cr.<on  claiming  to  be  a  oor|ioration. 

Proceedings  to  enforce  judtpneut  orderhuj  delivenj  ofj/roperly.  Skc.  6785. 
In  all  actions  under  this  chapter,  when  the  judgment  is  against  the 
defendant,  the  court  may  make  an  order  directing  the  defendant  forth- 
with t«>  deliver  over  the  books,  jjapers,  projwrty,  money,  dee<ls,  notes, 
bills,  and  obligations,  to  the  persons  eniitled  tlien^to,  or  the  trustees 
appointed  to  receive  the  same,  and  may  send  a  transcript  of  the  pro- 
ceedings, including  a  copy  of  such  onler,  to  the  Omrt  of  Common 
Pleas  of  the  proixjr  county,  with  a  sjiecial  mamlato  directing  such  court 
to  carry  the  same  into  effect ;  and  upr)n  complaint  being  made,  upon 
affidavit,  ^J  such  Court  of  Common  Pleas,  of  a  neglect  or  refusal  to 
comply  with  such  order,  that  court  shall  ilirect  an  attachment,  rvturn- 
able  forthwith,  to  issue  for  the  dcf»'n<lant,  who  may  he  required  to 
answer  Undpr  oath  touching  the  premises  ;  and  if  it  appear  that  the' 
defendant  so  neglects  or  refuses,  such  court  shall  render  judgment  of 
fine  or  imprisonment,  or  both,  ai  the  court  making  the  order  might 
have  rendered. 

When  injunction  allowed  ancillary  to  proceedingn  in  quo  toarranto  againd 
banking  association.     Sec.    6786.    Anjr  stockholder,    or  stockholders. 
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owning  not  less  than  one-fourth  of  the  capital  stock  of  any  banking 
association  actually  paid  in,  or  entitled  to  the  beneficial  interest  therein, 
may  have,  pending  proceedings  in  quo  warranto  against  such  corpo- 
ration, an  injunction  restraining  the  directors  thereof  from  making  any 
disposition  of  the  assets  of  such  corporation  prejudicial  to  the  interests 
of  such  stockholder  or  stockholders,  or  inconsistent  with  their  duties 
as  directors. 

Court  may  require  bank  directors  to  give  security,  etc.  Sec.  6787.  The 
court,  or  a  judge  thereof  in  vacation,  may,  upon  satisfactory  proof 
that  the  directors  of  such  corporation  have  violated,  or  are  about  to 
violate,  any  of  the  franchises  thereof,  require  them  to  give  security  to 
the  stockholders  thereof,  to  the  satisfaction  of  the  court  or  judge,  for 
tlie  proper  discharge  of  their  duties,  and  for  the  proper  management 
and  security  of  the  assets;  and  such  court  or  judge  may  enjoin 
such  directors  from  paying  out  or  issuing  the  notes  of  circulation  of 
such  bank,  and  from  incurring  any  additional  liabilities  except  for 
the  payment  of  the  necessary  services  of  the  officers  and  employes 
of  such  banking  association,  the  amount  of  which,  while  such  pro- 
ceedings are  pending,  shall  be  under  the  control  of  the  court. 

Directors  may  be  enjoined  from  borrowing  or  issuing  money,  etc.  Sec. 
6788.  Such  court  or  judge  may,  on  petition,  enjoin  such  directors  from 
borrowing  or  issuing,  either  directly  or  indirectly,  any  of  the  money  or 
assets  of  such  bank,  for  their  individual  benefit,  while  such  proceedings 
are  pending. 

Limitations.  Sec.  6789.  Nothing  in  this  chapter  contained  shall 
authorize  an  action  against  a  corporation  for  forfeiture  of  charter,  unless 
the  same  be  commenced  within  five  years  after  the  act  complained  of 
was  done  or  committed  ;  nor  shall  an  action  be  brought  against  a  cor- 
poration for  the  exercise  of  a  power  or  franchise  under  its  charter  which 
it  has  used  and  exercised  for  a  term  of  twenty  years  ;  nor  shall  an  ac- 
tion be  brought  against  an  officer  to  oust  him  from  his  office,  unless 
within  three  years  after  the  cause  of  such  ouster,  or  the  right  to  hold 
the  office  arose. 

Action  for  damages  against  officers,  etc.,  of  ousted  corporation.  Sec.  6790. 
When  judgment  of  forfeiture  and  ouster  is  rendered  against  a  corpo- 
ration because  of  any  misconduct  of  the  officers  or  directors  thereof, 
a  person  injured  thereby  may,  at  any  time  within  one  year  thereafter, 
in  an  action  against  such  officers  or  directors,  recover  the  damages  he  has 
sustained  by  reason  of  such  misconduct. 

Provisions  of  this  chapter  cumulative  to  other  remedies.  Sec.  6791. 
Nothing  in  this  chapter  contained  is  intended  to  restrain  any  court  from 
enforcing  the  performance  of  trusts  for  charitable  purposes,  at  the  rela- 
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tioD  of  the  prosecuting  attorney  of  the  proper  county,  or  for  enforcing 
trui}ts,  or  resiraiuiug  abuses,  in  other  corjiorations,  ai  the  suit  of  aper- 
80U  injured. 

IHsposition  of  fillet.  Sec,  6792.  All  fines  coUecteil  under  the  pro- 
visions of  this  chapter  shall  be  pai<l  into  the  treasury  of  the  proper 
county,  for  the  use  of  the  common  schools  within  the  county. 

Aciions  under  this  diapter  to  have  precedence,  etc.  Sec.  6793.  Actions 
nnder  this  chapter  in  any  court  shall  have  precedence  of  any  civil 
business  pending  therein  ;  and  the  cotirt,  if  the  matter  is  of  public  con- 
cern, shall,  on  the  motion  of  the  attorney-general  or  prosecnting  attor- 
ney, require  as  speedy  a  trial  of  tiie  merits  of  the  case  as  may  be  con- 
sistent with  the  rights  of  the  parties. 

(a)  Where  a  party  is  a  candidate  for  reelection  he  will  not  be  es- 
topped to  claim  under  a  prior  election,  but  must  make  a  clear  ca»e 
against  an  incumbent  chosen  at  such  election.  StaU  v.  Cook,  20  O. 
8.  252. 

Limitation:  Twenty  years,  »State  v.  Miami  Ex.  Co.  11  O.  126; 
three  years.  State  v.  Beecher,  16  O.  358.     And  see  18  O.  8.  262-292. 

Rules  of  practice  under  former  statutes.  Matter  of  Ml.  Pleasant 
Bank,  5  O.  249. 

Quo  warranto  can  not  be  employed  to  try  title  to  office  where  the  term 
has  expired  or  is  al>;>ut  to  expire.  State  v.  Jacob*,  17  0.  143  ;  State  v. 
Ward,  17  O.  S.  543. 

Quo  warranto  can  not  be  employe<l  to  try  title  to  an  office  where  the 
statute  has  provided  a  mode  of  contest.    State  v.  Marlow,  15  O.  8.  1 14. 

Quo  warranto  and  not  equity  the  remedy  to  test  the  validity  of  elec- 
tion of  cor|)onite  officers.     HuUman  v.  Iloneomp,  5  O.  S.  237. 

Where  statute  has  made  commission  of  specified  acts  cause  of  for- 
feiture, court  has  no  discretion.  State  v.  Penn.  &  0.  Canal  Cb.,  23  O. 
6.  121. 

Where  the  state  is  no  party  to  a  suit  in  a  fwieral  court,  an  injunc 
taon  in  such  suit,  though  pending  in  the  Supreme  Court  of  the  United 
States,  b  no  bar  to  the  j»rosecution  of  quo  warranto.  Stale  v.  Ommim- 
nati,  etc.,  Co.,  ISO.  S.  263. 

As.  to  inquiry  en  quo  warranto  into  grounds  of  rejection  of  votes  at 
corp  rate  election.  State  v.  McDaniel,  2^2  O.  S.  354.  See  Sloto  v. 
IlonneU,  35  O.  S.  10. 

Ouster  without  deciding  as  to  rights  of  claimant.  Ohio  R.  Q>.  v. 
State,  10  O.  360. 

Resignation  of  office  IneffiKituaL     State  v.  MttJkmielt  ntpra. 

Amendment  of  statute  ]>cnding  quo  VKuraHio,  8kd»  ▼.  MmL  J^roc 
J«.,  26  0.  8.  19. 
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What  acts  will  or  will  not  furnish  ground  for  forfeiting  the  charter  of 
a  corporation  for  educational  purposes.  State  v.  Farmers  College,  32 
O.  S.  487. 

Under  Revised  Statutes,  where  action  prosecuted  in  private  right, 
relator  not  required  to  obtain  leave  ;  but  the  action  must  be  brought 
in  the  county  where  the  defendant  i*esides  or  may  be  summoned.  State 
V.  Thompson,  34  O.  S,  365, 

A  petition  in  quo  warranto,  prosecuted  on  behalf  of  the  state  by  the 
attorney-general,  to  oust  an  incumbent  of  an  office,  need  not  set  forth 
the  name  of  the  person  claiming  to  be  entitled  thereto,  as  required  by 
section  6766  in  cases  prosecuted  by  a  person  claiming  to  be  entitled  to 
the  office.     State  v.  Helnmiller,  88  O.  S.  101, 

Where  a  corporation  has  abused  or  misused  its  corporate  powers, 
but  not  in  any  particular  as  to  which  it  is  declared  by  statute  the  act 
shall  operate  as  a  forfeiture  of  its  charter,  the  court  is  vested,  under 
section  6780,  with  a  discretion  to  determine  whether  the  corporation 
shall  be  ousted  of  its  franchise  to  be  a  corporation,  or  from  the  exer- 
cise of  the  powers  illegally  assumed.  State  v.  Building  Association,  35 
O.  S.  258. 

The  attorney-general  alone  is  authorized  to  prosecute  proceedings 
in  quo  warranto,  in  the  Supreme  Court.  State  v.  Thompson,  34  O.  S. 
364-368. 

When  the  action  is  prosecuted  on  the  relation  of  the  attorney-gen- 
eral to  oust  an  incumbent  of  an  office,  the  petition  need  not  set  forth 
the  name  of  the  person  claiming  to  be  entitled  thereto,  as  is  required 
by  section  6766,  in  a  case  prosecuted  by  a  person  claiming  to  be  enti- 
tled to  the  office.     State  v.  Seinmiller,  38  O.  S.  101. 

The  authority  of  prosecuting  attorneys  to  institute  such  proceedings 
in  the  Circuit  Court  is  limited  to  such  court  in  their  respective  coun- 
ties.    State  V.  Thompson,  34  0.  S.  365. 

Where  a  corporation  has  assumed  franchises  not  granted,  and  it 
appears  that  the  certificate  of  incorj^oration  does  not  comply  with  the 
requirements  of  the  statute  under  which  it  is  organized,  the  court,  in 
the  exercise  of  its  discretion,  will  oust  it  of  the  franchise  to  be  a  cor- 
poration, and  not  merely  of  the  usurped  franchises.  State  v.  Central 
Ohio  etc. ,  Relief  Assn. ,  29  O.  S.  399. 

When  the  certificate  of  incorporation  is  acknowledged  before  an 
officer  not  authorized  by  statute  to  take  such  acknowledgment,  there 
will  be  a  judgment  of  ouster  against  the  persons  composing  the  or- 
ganization.    Staie  V.  Lee,  21  O.  S.  662. 

The  charter  of  a  corporation  (charitable)  will  not  be  forfeited,  un- 
less a  plain  abuse  or  neglect  of  power  has  existed,  by  which  the  cor* 
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poration  fails  to  ful&ll  the  design  of  its  creation.  Staie  v.  Farmert 
CoiUge,  S2  0.  S.  487. 

Where  a  corpomtion  has  abused  or  misusetl  its  corporate  powers,  bat 
not  in  any  particular  as  to  which  it  is  declared  by  statute  the  act  shall 
nperale  as  a  forfeiture  of  its  charter,  the  court  is  vested  with  a  discre- 
tion to  determine  whether  the  corporation  shall  be  ousted  of  its  fran- 
chise to  be  a  corjK)ratiiin,  t  r  from  the  exercise  of  the  powers  illegally 
assumed.     State  v.  Building  Assn.,  35  O.  S.  258. 

When  a  statute  authorizes  a  corporation  with  certain  corporate  pow- 
ers, and  a  corporation  is  formed  under  it,  and  with  other  [towers,  the 
ouster  will  be  only  from  the  exercise  of  such  excessive  powers.  State 
V.  South-western  T.  &  W.  B.Co.,  23  O.  S.  1G6. 

But  an  ouster  d(x?s  not  retroact  so  as  to  affect  or  destroy  a  contract 
liability  of  such  ousted  corporation  prior  to  the  rendition  of  the  judg- 
ment of  ouster.  Gaff  v.  Flenlter,  33  O.  S.  453.  Subscribers  to  cap- 
ital stock  are  estopped.     lb.  107. 

Where  a  corporation  de  facto,  in  a  proceeding  in  quo  toarranlo,  ha« 
been  ousted  from  the  franchise  of  being  a  corporation,  such  ouster  is 
no  defen.se  to  a  suit  by  a  creditor  against  stockholders  to  enforce  pay- 
ment of  their  stock  subscriptions.  Rowland  v.  Meader  Furniture  Co., 
38  O.  S.  269. 

When,  pending  an  action  in  quo  toarranto,  the  statute  authorizing 
such  corporations  isnmende<],  such  cor|>onition  is  entitled,  in  such  suit, 
to  the  benefit  of  the  amendment  State  v.  Mutual  Protection  Soe.,  26 
O.  S.  19.     (See  section  79.) 

As  to  the  application  for  such  writ  against  a  c!>rporation,  under 
former  practice  ;  by  whom — and  practice — prosecuting  attorney  de- 
clining, will  be  [peremptorily  ordered  tit  make  application.  Qt$e  of  Bank 
of  Mount  Pleasant,  5  O.  249. 

A  plea  that  the  defendants  have,  for  tumty  years,  exercised  the 
franchise  which  they  are  accuse<l  of  usurping  is  vali«l  under  the  stat- 
ute. Slate  V.  Miami  Exporting  Cb.,  11  O.  126.  Query,  when  attomey- 
general  prosecutes.     18  0.  S.  292. 

A  cor[x>rate  duty  is  not  excused  by  the  uncon.«ititutionaiity  of  an 
act  authorizing  a  canal  company  to  [lart  with  a  [wrtion  of  its  line. 
SlaU  V.  Penn.  <t-  0.  Canal  Co.,  23  O.  S.  21. 

An  act  forbidding  a  director  of  a  bank  to  be  a  director  in  any  other 
bauk  includes  banks  out  of  the  state.  State  v.  Buchanan,  W.  233, 
235. 

The  inquiry  in  proceedings  by  information  in  quo  unrranto  it  limited 
to  the  charges  in  the  information,  an«l  matter  set  up  by  way  of  plea  is 
only  material  in  so  far  as  it  shows  warrant  in  law  for  the  ezardMi  of 
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the  authority  alleged  in  the  information  to  be  usurped.  An  informa- 
tion charging  a  corporation  with  usurping  certain  franchises  by  acting 
through  other  parties  calls  in  question  only  the  authority  of  the  usurp- 
ing corporation,  and  can  not  be  extended  so  as  to  include  authority 
not  derivable  fr-m  the  corporation,  and  which  such  parties  exercise  in 
their  own  right.     State  v.  Cincinnati,  23  O.  S.  445. 

When  certain  named  persons,  with  others  too  numerous  to  mention, 
are  named  in  the  information  as  usurping  a  franchise  to  be  a  corpora- 
tion, and  the  named  persons  plead  that  they  were  the  directors  of  the 
corporation,  without  denying  that  they  were  corporators  therein,  and 
averred  the  legal  existence  of  the  corporation,  they  are  to  be  held  as 
claiming  to  be  members  of  the  corporation.  State  v.  Sherman,  22  O. 
S.  411. 

An  answer  to  an  information  in  the  nature  of  a  quo  warranto,  where 
the  averment  is  a  continued  usurpation  of  office,  the  answer  must  set 
out  expressly  the  continuance  of  every  qualification  necessary  to  the 
enjoyment  of  the  office.  It  is  not  sufficient  to  state  the  qualifications 
necessary  to  the  appointment,  and  rely  upon  the  presumption  of  tlieir 
continuance.     State  v.  Beecher,  15  O.  723. 

In  an  information  against  a  bank  to  forfeit  its  charter,  the  prose- 
cutor may  adopt  either  of  two  courses.  He  may  either  disclose,  in 
his  information,  the  specific  ground  of  forfeiture,  or  he  may,  in  gen- 
eral terms,  charge  the  defendants  with  exercising  certain  specified  fran- 
chises without  authority,  and  call  upon  them  to  show  by  what  warrant 
they  possess  these  powers.  The  answer  should  then  deny  the  facts,  or 
set  forth  the  authority.  The  replication  may  then  bring  forward  the 
acts  on  which  the  prosecutor  relies  as- working  a  forfeiture,  which  may 
be  denied  or  pleaded  to  in  the  rejoinder.  By  this  form  of  pleading,' 
the  authority  to  act  is  disclosed  by  him  who  claims  to  possess  it,  and 
the  acts  claimed  to  be  unauthorized  are  averred  by  the  party  who  com- 
plains of  their  exercise.  State  v.  Commercial  Bank,  10  O.  535,  541. 
(Now,  when  the  attorney-general,  or  prosecuting  attorney,  files  a  pe- 
tition in  quo  ivarranto,  not  to  establish  the  right  of  any  person  to  an 
office  as  well  as  oust  the  incumbent,  it  would  seem,  the  averment 
should  be  general,  and  the  respondent  be  called  on  to  show  his  right, 
or  authority ;  the  answer  may  deny  the  general  charge,  and  disclose  the 
claim,  or  grounds  of  such  right  or  authority;  to  which  the  complain- 
ant may  demur,  or  reply;  and  the  reply  of  specific  new  matter  will 
be  held  as  denied,  as  in  other  cases.  When  the  claimant  of  an  office 
brings  the  action  against  an  incumbent,  he  should  state  all  the  facts 
entitling  him  thereto,  to  which  the  respondent  may  demur,  or  answer, 
aud  the  claimant  reply  to  the  answer,  as  in  other  cases — the  burden 
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being  upon  the  claimant,  as  in  ordinary  civil  actions.  State  v.  Hay,  W. 
96  The  state  should,  it  ^eems,  always  possess  the  right  to  call  upon 
any  penson,  or  corporation,  to  show  by  what  authority  such  powers  or 
functions  are  exercised.) 

When  the  information  against  a  bank  charges  it  with  exercistnj; 
certain  privileges  during  a  certain  time,  during  a  p>»rt  of  which  they 
wore  lawful,  t!>e  information  is  bad.  State  v.  Comviercial  Bank,  10  O. 
535,  641. 

Against  a  corporation,  by  its  corporate  name,  calling  upon  it  to 
show  by  what  warrant  it  claims  to  be  a  corporation,  and  to  exerciM 
corporate  powers,  and  the  defendant  pleads  an  act  of  the  legislature 
granting  to  it  the  franchises  named  in  the  information,  it  is  competent 
for  the  relator,  by  way  of  replication,  to  aver  cause  of  forfeiture,  and 
to  pray  for  a  judgment  of  dissolution.  State  v.  Penn.  <t*  0.  Canal 
Co.,  23  O.  S.  121. 

The  proceedings  are  not  in  the  nature  of  criminal  pn>ceeding8 ;  and 
the  defendant  may  set  up  several  defenses.  State  v.  McDanid,  22  O. 
S.  354,  361. 

If  inconsistent  averments  are  contained  in  a  pleading,  leave  may  be 
given  to  amend.     lb.  368. 

Against  a  corporation  charged  with  iisurping  certain  franchises  by 
acting  through  other  parties,  calls  in  question  only  the  authority  of  the 
usurping  corporation,  anrl  can  not  be  extended  so  as  to  include  au- 
thority not  derivable  from  the  corporation,  and  which  such  fiarties 
exercise  in  their  own  right.     Slaie  v.  Cincinnati,  23  O.  S.  445. 

The  inquiry  is  limited  to  the  charges  in  the  petition,  and  matter  set 
up  by  answer  is  only  material  Jn  so  far  as  it  shows  warrant  in  law 
for  the  exercise  of  the  authority  alleged  in  the  information  to  be 
usurped.     lb. 

Officers.  As  to  police  commissioners  of  Cincinnati,  power  of  gov- 
ernor to  remove,  etc.,  see  State  v.  Hawkins,  44  O.  8.  98:  superin- 
tendent of  police  in  Cincinnati,  and  powers  of  mayor  to  remove.  Stats 
V.  Hudson,  44  O.  S.  147. 

It  is  not  competent  for  the  court,  in  a  quo  tvarranto  proceeding  oast* 
ing  {in  acting  corporation  of  the  franchise  to  l>e  a  body  corporate,  to 
consider  or  determine  the  rights  or  liabilities  of  third  parties,  who 
have  acquired  such  rights  or  incurretl  such  liabilities  in  their  dcaliogs 
with  such  acting  corporation.     Society  Pemn  v.  Cleveland,  43  O.  8.  482. 

When  the  court  has  rendered  judgment  of  ouster,  it  has  exbatuted 
its  jurisdiction.     Jd. 

Such  judgment  rendered  because  of  a  defect  io  the  form  of  the  oer* 
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tificate  of  incorporation,  is  not  retroactive  in  its  effects  upon  acquired 
rights,  prior  to  such  ouster.  Ih. 

Causes  for  forfeiting  the  charter  of  a  corporation  can  not  be  passed 
upon  in  equity,  but  only  in  quo  warranto.  State  v.  Farmers'  College,  32 
O.  S.  487,  492. 

When  title  of  trustees  of  a  corporation,  who  take  possession  and 
file  a  bill  to  quiet  title,  may  be  settled  on  cross-petition.  Bartholomew 
V.  Jjatheran  Congregation,  85  O.  S.  567 ;  First  Presbyterian  Society  v. 
First  Pres.  Soc,  25  O.  S.  128. 

A  contest  of  an  election  can  not  be  tried  by  quo  warranto,  when  a 
specific  remedy  is  given  by  statute.     State  v.  Marlow,  15  O,  S.  114. 

If,  at  the  time  of  trial,  the  term  of  office  has  expired,  the  title 
thereto  will  not  be  tried.  State  v.  Jacobs,  17  O.  148.  Nor  when  it 
will  expire  bei'ore  the  case  can  be  determined,  and  will  be  dismissed 
at  the  costs  of  the  relator.     State  v.  Ward,  17  O.  S.  548. 

Legality  of  election  of  trustees  of  an  incorporated  cemetery  can 
not  be  tried  in  chancery,  but  must  be  by  quo  warranto.  Hullmun  v. 
Honcamp,  5  O.  S.  887. 

Good  faith  of  councilmen  may  be  inquired  into,  for  disobeying  or- 
dinance.    State  V.  Cin.  Gas,  etc.,  Co.,  18  O.  S.  262. 

Issues  of  fact  may  be  tried  by  a  jury.  State  v.  Urbana  Ins.  Co., 
14  O.  6. 

Ouster  from  office  without  deciding  claimant's  rights.  Gano  v.  State, 
10  O.  S.  237. 

On  ouster,  the  court  will  not  proceed  to  judge  in  favor  of  another 
claimant  whose  election  is  then  in  contest.  State  v.  Taylor,  15  O.  S. 
187. 

As  to  compelling  warden  of  penitentiary  to  parol  a  prisoner  impris- 
oned by  him,  see  Ohio  v.  Peters,  43  O.  S.  629,  where  the  writ  was 
granted. 

Petition  in  Quo  Warranto  in  Name  of  The  State. 

[Form  630.     §§  G760-6763;   18  0.  S.  262.] 
Instate  the  court  in  which  the  petition  is  filed.']      ^ 

The  State  of  Ohio,  on  the  Relation  of ,  Attorney-General  j 

lor.  Prosecuting  Attorney  of County],  Plaintiff,  (  p^fuj^j, 

No.  — .]                                        vs.                                                       \ 
The  Cincinnati  Gas-Light  and  Coke  Company,  Defendant.    J 
William  11.  West,  attorney-general  of  the  State  of  Ohio,  who  sues  for 
the  State  of  Ohio,  in  this  behalf  [being  directed  so  to  do  by  the  governor 
or  Supreme  Court,  or  general  assembly  of  the  State  of  Ohio],  comes  here 
before  the  judges  of  the  Supreme  Court  of  said  state  [or,  the  judges  of 
the  Circuit  Court  of  county,  in  said  state],  on  this  the day  of 
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,  in  the  year ,  at  the term  thereof,  and,  for  the  State  of  Ohio, 

gives  the  suid  court  to  understand  and  be  informed  that  '"The  Cincinnati 
Gas- Light  and  Coke  Company,"  for  the  space  of  one  year  now  last  past  and 
upward,  at  the  city  of  Cincinnati,  in  the  county  of  Hamilton,  in  the  said 
state,  have  used,  and  still  do  use,  without  any  warrant,  grant,  or  charter, 
the  following  liberties,  privileges,  and  franchises,  to  wit:  That  of  being  a 
body  corporate  and  politic  in  law,  fact  and  name,  by  the  name  of  "The 
(yincinnati  Gas- Light  and  Coke  Company,"  and  by  the  same  name  to  plead 
:tnd  be  impleaded  unto,  answer  and  bo  answered  unto;  and  also  the  fol* 
lowing  liberties,  privileges,  and  franchises,  to  wit :  that  of  having  and  exer- 
cising an  exclusive  right  to  open  and  use  the  streeU,  lanes,  alleys,  com- 
mons, and  public  grounds  of  tho  said  city  of  Cincinnati,  for  the  introdac* 
tion  of  pipes  and  other  apparatus  fur  gas,  for  the  purpose  of  conveying  gas 
to  the  said  city  and  citizens  thereof;  and  also  the  following  liberties, 
privileges,  and  franchises,  to  wit:  that  of  conveying  gas  through  pipes  and 
other  apparatus  laid  in  the  streets,  lanes,  alleys,  commons,  and  public 
grounds  of  said  city  of  Cincinnati,  and  supplying  the  same  to  said  city 
and  the  citizens,  and  charging  as,  and  for  tlie  price  thereof,  at'tho  rate  of 
two  dollars  and  fifty  cents  for  every  thousand  cubic  feet  thereof,  to  each 
consumer  of  the  same:  all  which  said  liberties,  privileges,  and  franchises, 
the  said  "The  Cincinnati  Gas-Light  and  Coke  Company"  during  all  the 
time  aforesaid  have  usurped,  and  still  do  usurp  upon  the  State  of  Ohio,  to 
its  great  prejudice  and  damngo. 

Whereupon,  the  said  attorney-general  [or,  prosecuting  attorney]  praya 
the  advice  and  judgment  of  the  said  court  in  the  piemises,  and  due  pio- 
cess  of  law  against  the  said  ''The  Cincinnati  Gas-Light  and  Coke  Conv 
pany  "  aforesaid  in  this  behalf,  to  be  made  to  answer  to  the  State  of  Ohio 
by  what  warrant  they  claim  to  have,  use,  and  enjoy  the  liberties,  privi- 
leges, and  franchises  aforesaid,  for  the  judgment  of  ouster,  and  all  proper 
relief  in  tho  premises.  W.  II.  West,  Attorney-General. 

[JVo  wm/ftfo/io/i.     §213.] 

Note. — Instead  of  issuing  a  writ,  a  summons  is  issued  and  served  as  in  other 
rases.  {6770.  If  tho  party  can  not  bo  fountl  in  tbo  county,  after  r«tum 
of  tho  summons  stating  tlio  fact,  publication  for /our  weeks  may  bo  made  as 
provided  in  section  6771.  Wbcro  an  application  for  leave  to  die  a  petition  b 
made  (sections  6763,  6769),  the  court,  or  juilge  in  vacation,  mny  require  notice 
of  the  application  to  bo  given  tu  tho  defendant,  who  may  bo  heard  in  opposition 
theroto.  If  leave  is  granted  in  such  case,  it  would  foem  no  tummons  need  be 
issued,  as  tho  defendant  is  in  court.  Tbo  answer  day  is  within  thirty  day*  after 
filing. the  petition,  if  it  was  filed  on  leave  and  notice,  or  after  tho  r«turn'daj  of 
the  summons — and  tho  rule  dny  for  reply  is  ihiriy  days  thereafter.    }  6972. 

The  notice  mny  contain  a  copy  of  tho  petition,  with  a  itatoment  of  tho  time, 
place,  and  in  what  court,  or  boforo  what  judge  or  court  it  will  be  beard,  and  It* 
service  and  proof  thereof  will  be  as  in  like  ca»e». 

Tho  answer  may  state  as  many  ground*  of  d<>fon»e  as  tho  defendant  has  (seo> 
tion  6972),  they  being  separately  statvd  and  numtwred,  as  in  other  i 
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Answer. 

[Form  631.     18  O.  S.  264-267.] 

{^Style  of  cause.'] 

1.  And  now  come  the  said  "  The  Cincinnati  Gas-Light  and  Coke  Com- 
pany," and,  for  a  first  answer  to  the  petition  herein,  says: 

That  by  an  act  of  the  general  assemby  of  Ohio,  passed  April  3,  1837, 
certain  persons  therein  named  and  their  associates  were  thereby  created 
a  body  corporate  and  politic,  with  perpetual  succession,  by  the  name  and 
style  of  "The  Cincinnati  Gas-Light  and  Coke  Company,"  with  full  power 
and  authority  to  manufacture  and  sell  gas  to  be  used  for  the  purpose  of 
lighting  the  city  of  Cincinnati,  or  the  streets  thereof,  or  the  houses 
therein  contained ;  to  erect  works  and  apparatus,  and  lay  pipes  for  the 
purpose  of  conducting  the  gas  in  the  streets  of  said  city — but  before  dig- 
ging up  the  said  streets,  the  consent  of  the  council  of  said  city,  for  that 
purpose,  was  to  be  obtained. 

That,  on  the  16th  day  of  June,  1841,  the  said  city  made  a  contract  with 
James  F.  Conover,  granting  to  him,  his  associates,  their  heirs,  assigns,  and 
successors,  the  full  and  exclusive  privilege  of  using  the  streets  of  the  said 
city  for  the  purpose  of  conveying  gas  to  the  city  and  citizens  thereof,  for 
the  term  of  twenty-five  years  from  the  date  of  the  contract,  and  thereafter 
until  the  same  should  be  purchased  by  the  city  as  therein  provided,  and 
also  granting  the  full  and  exclusive  power  and  authority  to  open  and  use 
said  streets  for  the  introduction  of  pipes  for  gas.  That,  in  consideration 
of  said  privileges,  said  Conover,  for  himself,  etc.,  agreed  to  furnish  to  the 
said  city  on  the  streets  where  pipes  should  be  laid  for  supplying  citizens 
with  gas,  such  quantities  of  gas  as  might  be  required  by  the  city  council 
for  public  lamps,  at  two-thirds  of  the  lowest  average  price  at  which  gas 
should  or  might  be  furnished  to  pi'ivate  individuals  in  the  cities  of  New 
Orleans,  Baltimore,  New  York,  Louisville,  and  Pittsburgh;  and  for  the 
like  price  to  provide  gas  iox  lamps  at  the  engine-houses  or  other  public 
buildings  or  bridges  belonging  to  the  city.  That  said  Conover,  etc.,  should 
have  laid  within  two  years  six  thousand  feet  of  leading  pipe  for  gas,  and 
should  annually  lay  four  thousand  feet  more  until  the  principal  parts  of 
the  city  should  be  furnished  with  pipes ;  and  that  after  the  expiration  of  the 
said  twenty-five  years,  the  said  city  council  should  have  the  right  and 
privilege  of  purchasing  the  works  at  a  fair  price  and  compensation,  which 
should  be  ascertained  and  determined  by  five  disinterested  persons,  two 
to  be  selected  by  the  city  council,  two  by  Conover,  or  his  assigns,  and  the 
fifth  by  the  four  thus  selected.  That,  after  making  this  contract,  said 
Conover  associated  with  himself  James  II.  Caldwell,  and  assigned  one- 
half  of  his  rights  and  privileges  to  him.  That  afterward,  on  the  5th  day 
of  September,  1842,  Conover  and  Caldwell  assigned  said  contract,  and  all 
the  privileges  of  lighting  said  city,  and  using  the  streets  thereof  for  the 
purpose  mentioned  in  the  contract  to  the  defendant  so  incorporated  as 
aforesaid,  which  was  consented  to  by  said  city  council  on  the  14th  day  of 
September,   1842,   by  a  resolution  passed  for  that  purpose,  subject,  how 
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ever,  to  the  t«rma  and  conditions  in  the  contract  tpecifieil,  from  which 
time  the  defendant  had.  in  all  respectJi,  done  and  performed  the  thing* 
which  were  required  to  be  done  and  performeil  under  it  by  said  Conorer. 

2.  And  for  a  second  answer,  the  defendant  here  adopts  all  and  singular 
the  averments  and  statements  in  the  foregoing  first  answer  contained,  as 
fully  as  if  the  same  were  here  again  specially  stated ;  and  further  aTers, 
that  by  virtue  of  its  snid  charter  of  incorporation,  the  said  contract,  and 
the  law  of  the  land,  tlie  defendant,  for  all  the  time  in  that  behalf,  in  said 
petition  mentioned,  and  for  twenty  years  continuously  prior  to  the  filing 
of  the  same,  has  used  and  exercised  the  liberties,  privileges,  and  fran- 
chises, as  stated  in  said  first  answer  herein. 

3.  And  for  a  third  answer,  the  defendant  here  adopts  all  and  singular 
the  statements  in  his  foregoing  first  and  second  answers  contained,  and 
sets  them  up  the  snme  a»  if  here  again  fully  stated  and  set  forth,  and  fur- 
ther says  that  the  city  council,  by  ordinance,  passed  August  31.  I8'>3,  re- 
<]uired  it  to  furnish  gar  to  citizens  or  private  consumers  at  $J  2->  per  thou- 
Kand  cubic  feet;  that  it  refused  and  neglected  for  more  than  eleven  months 
to  comply  with  this  requisition;  that,  therefore,  on  August  2^i,  1854,  the 
city  council,  by  ordinance,  re-enacted  the  Conover  contract,  specifying, 
however,  that  the  privilege  of  purchase  might  be  exercised  at  any  time 
after  twenty-five  years  from  the  date  of  the  original  ordinance,  June  14, 
1841,  and  the  defendant  accepted,  and  lias  kept  and  fully  performed  the 
same,  and  to  the  date  of  the  petition  had  laid  much  more  than  four  thou- 
sand feet  of  leading  pipe  for  gas,  annually,  being  in  all  more  than  ninety 
miles  of  such  pipe.and  had  supplied  the  principal  parts  of  the  city  therewith; 
had  expended  in  money,  in  the  construction  of  gas  works  and  appurte- 
nances, necessary  to  the  performance  of  said  contract,  more  than  $1,930,687; 
had  entered  into  separate  written  contracts  with  more  than  10,5C8  private 
consumers,  binding  itself  to  mupply  them,  res{>ectively,  with  supplies  of  gas 
of  the  standard  quality,  and  furnished  the  public  lamps  of  said  city  with 
gms  at  two-thirds  the  lowest  average  price  at  which,  during  said  period,  gM 
was  supplied  to  private  individuals  of  the  cities  of  New  Orleans,  Baltimore^ 
New  York,  Louisville,  and  Pittsburgh  ;  and  proceedings  are  alito  pending, 
in  pursuance  of  the  terms  of  said  contract,  looking  to  the  purchase,  bj 
said  city,  of  the  defendant's  said  gas  works,  etc. 

E.  A.  FKBaosov  and  OicofiaK  IIoaolt. 
IVerificaiion.}  Attorneys  for  Defendants. 

Reply. 

[Porin  632.    is  O.  a  267.] 

[Cbirrt  and  atyU  of  ease  ] 

1.  For  a  first  reply  to  the  said  first  and  second  answers,  the  said  William 
H.  West,  attorney-general,  as  aforesaid,  swys  that  neither  the  said  Cincin- 
nati Oas-Light  and  Coko  Company,  nor  the  pemons  acting  under  such 
name  and  style,  are  the  persons  named  in  said  act  of  the  general 
assembly,  nor  their  associates,  nor  the  successors  of  such  persons,  or  their 
associates. 
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[Held  insuflBcient  on  general  demurrer,  because  a  departure  in  pleading 
from  the  petition.] 

2.  And  for  a  second  reply,  the  said  William  H.  West,  as  such  said  at- 
torney-general, says  that  the  defendant,  during  the  time  mentioned  in 
the  petition,  nor  at  any  time,  did  not  have  or  exercise  the  exclusive  riglit 
to  open  and  use  the  streets  for  conveying  gas  to  said  city  and  citizens 
thereof,  as  alleged  in  said  answers  or  otherwise. 

[General  and  special  demurrers — the  special  demurrer  being,  becau.se 
"  it  does  not  aver  that  any  person  or  corporation  other  than  this  defend- 
ant did,  during  the  time  mentioned  in  the  petition,  have  or  exercise  any 
right  to  open  and  use  the  streets,"  etc. — overruled,  because  the  city  had 
no  power  to  grant  such  exclusive  use  of  its  streets,  etc.,  and  because  such 
twenty  years'  user  could  only  be  under  a  concurrent,  and  not  exclusive 
right] 

3.  And  for  a  third  reply,  the  said  William  H.  West,  attorney-general,  as 
aforesaid,  saith  that  true  it  is  the  Cincinnati  Gas-Light  and  Coke  Com- 
pany did  charge  as  the  price  of  gas  supplied  and  furnished  to  the  citizens 
of  said  city  of  Cincinnati,  at  the  rate  of  two  dollars  and  fifty  cents  for 
every  thousand  cubic  feet  thereof,  as  alleged  in  said  answers;  but  the  said 
attorney-general  further  saith  that  the  said  general  assembly,  Ijy  an  act 
passed  on  the  5th  day  of  April,  1854,  provided:  "  That  after  the  passage 
of  this  act,  it  shall  be  lawful  for  the  city  council  of  any  city  in  which  a  gas 
company  has  been  or  may  be  hereafter  established,  to  fix,  from  time  to 
time,  by  ordinance,  the  minimum  price  at  which  such  council  shall  require 
such  company  to  furnish  gas  to  the  citizens  or  public  buildings  of  said 
city,  or  for  the  purpose  of  lighting  the  alleys  and  public  grounds  thereof, 
for  any  period  not  exceeding  ten  years;  and  from  and  alter  the  assent  of 
said  company  to  such  ordinance,  by  a  written  acceptance  thereof,  filed  in 
the  clerk's  ofiBce  of  said  city,  it  shall  be  lawful  for  said  city  council  to  re 
quire  the  said  company  to  furnish  gas  to  the  citizens,  public  buildings, 
public  grounds,  or  public  lamps  of  such  city  at  a  less  price  during  the 
period  agreed  on,  not  exceeding  ten  years  as  aforesaid  ;  provided,  that  this 
act  shall  not  operate  to  impair  or  eflFect  any  contract  heretofore  made  be- 
tween any  city  and  gas-light  or  gas-light  and  coke  company  "  And  the 
city  council  of  the  city  of  Cincinnati,  on  the  16th  day  of  August,  1867,  by 
an  ordinance  duly  passed,  provided,  "  that  for  the  period  of  one  year  from 
and  after  the  first  day  of  September,  a.  d.  1867,  the  Cincinnati  Gas-Light 
and  Coke  Company  shall  furnish  gas  of  the  standard  quality  to  the  public 
buildings  of  the  city  of  Cincinnati  and  to  the  citizens  or  private  consum- 
ers at  the  rate  of  two  dollars  for  each  one  thousand  feet  so  furnished,  and 
phall  not  charge  any  greater  sum  than  that  herein  specified;  provided, 
however,  nothing  herein  is  to  be  so  construed  as  a  waiver  by  the  city  of 
her  right  to  obtain  possession  of  the  works  of  said  company,  as  provided 
by  contract  therewith.  W.  H.  West,  Attorney-General. 

Note.— By  section  5081,  no  further  pleading  to  a  reply  is  permissible,  but  it  is 
considerei  as  denied,  or  confessed  and  avoided,  by  any  competent  matter  of  fact 
the  defendant  may  be  able  to  adduce  on  the  trial. 
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When  tbis  case  was  brought  and  hcnnl,  new  matter  in  a  replication  requir«d 
a  rejoinder,  and  new  matter  in  a  rejoinder  a  rebutter,  and  new  matter  in  a  re- 
butter a  sur-rebutter,  new  matter  in  which  wa»  held  to  be  denied  and  confeMed 
and  avoided — that  is,  by  giving  culor  to  the  truth  of  »uch  facts,  but  alleging 
<tibcr  facts  avoiding  their  legal  eOcct  in  tbo  purticulur  ousc. 

In  tbis  gas  company  caso,  the  defendant  filed  four  rejoinders  to  tbis  replica- 
tion,  the  mutter  of  which,  fo  fur  as  competent,  could  now  bo  given  in  evidence 
without  being  pleaded.  The  first  rejoinder  was  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  Ohio,  in  an  action  of  one  Deane 
against  the  city  of  Cincinnati  and  the  Gas  Company,  which  was  held  to  bo  no 
bar,  as  the  State  of  Ohio,  bringing  tbo  present  suit,  was  not  a  party,  and  could 
not  have  been  made  n  party  to  that  f  uit  in  chancery.  Such  decree  was  between 
third  parties  not  in  privity  with  the  State  of  Ohio,  and,  as  to  it,  was  rea  inter 
alias  acta.  A  state  can  not  bo  sued  in  any  federal  court.  Eleventh  Amend. 
Const.  U.  S. 

Another  rejoinder  was  a  judgment  for  the  defendant  by  the  District  Court  of 
Hamilton  County,  in  quo  warranto,  on  the  relation  of  the  prosecuting  attorney, 
which  was  held  to  bo  no  bar  to  a  proceeding  by  the  attorney-general  in  tbe  Su- 
premo Court. 

Another  was  that  the  defendant  has  not  assented  to  or  accepted  the  said  or- 
dinance; and  tbis  was  held  insufficient,  such  ordinance  fixing  tbe  price  of  gas 
for  one  year  being  obligatory  on  the  gas  company.  And  another  was,  that  for  tba 
fraudulent  purpose  of  compelling  the  derendant  to  submit  to  an  unfair  appraise* 
ment  of  its  gas  works  and  fixtures,  with  a  view  to  the  purchase  of  the  same  by 
the  city,  under  such  appraisement,  a  majority  of  the  members  of  tbe  city  coun- 
cil, at  a  secret  meeting,  rcjolvod  to  pass  and  enforce  the  ordinance  stated  in  tbo 
replication,  although  it  was  well  known  to  them  that  the  price  named  tborcin 
wus  not,  and  is  not,  an  adequate  price  for  gas  In  said  city;  and  that  to  carry  out 
said  fraudulent  purpose,  the  same  members  who  composed  said  secret  meeting 
adopted  said  ordinance.  Tbis  rejoinder  was  held  to  beginnl  against  the  validity 
of  such  ordinance,  as  it  was  not  an  ordinance  on  a  general  subject,  but  affected 
only  a  single  person. 

With  the  attorney-general,  in  ibis  case,  were  Judge  William  Y.  Gholson,  a 
master  of  the  common  law  and  common-law  pleading,  and  the  author  of  tbe 
Municipal  Code  of  Ohio,  passed  May  3,  1862(&0  v.  223;  2S.  AC.  1498;3Curwen, 
1835),  and  Stanley  Matthews,  now  a  justice  of  tbe  Supreme  Court  of  tbe  United 
Slates. 

What  the  judgment,  as  entered,  in  this  care  was,  does  not  appearand  what  it 
should  have  been  can  only  be  gathered  from  tbo  syllabus  of  the  reported  case, 
which  deprives  the  defendant  of  exercising  exctu»iv«  rights,  and  requires  it  to 
obey  any  ordinance  p'roperly  passed  fixing  the  price  of  gas. 

The  following  was  the  judgment  of  ouster  entered  in  Tkt  StmU,  «<&,  r.  Amm. 
4-  O.  Canal  Cb..23  O.  S.  121 ;  Green's  Prac,  etc,  278. 


[Form  633.    Green.  273.] 

The  State  of  Ohio,  Ex  Rel.  Attorney -General,   | 
No. — .]  v».  yQuoWarranla 

The  Pennsylvania  and  Ohio  Canal  Company .  j 
This  day  this  cause  camo  on  to  be  hea^d  u|k>ii  the  petition,  Answer,  r^ 
17 
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ply,  exhibits  and  testimon}-,  and  was  argued  by  counsel;  and  the  court, 
being  fully  advised  in  the  premises,  find  that  the  defendant,  for  a  period 
of  more  than  twelve  months  at  one  time,  and  next  preceeding  the  com- 
mencement of  this  suit,  failed  to  keep  in  repair  its  said  canal,  to  wit: 
portions  thereof  which  were  not  claimed  by  the  company  to  have  been 
abandoned  in  pursuance  of  the  provisions  of  the  act  of  18G7,  whereby,  and 
by  reason  whereof,  said  defendant  has  altogether  forfeited  the  right  and 
franchise  to  be  and  act  as  a  corporation  in  and  of  the  State  of  Ohio,  and 
all  and  singular  the  privileges,  powers,  liberties,  freedoms,  and  franchises 
properly  pertaining  and  attaching  to  such  a  corporation  under  the  laws 
of  said  state. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court,  That  said 
Pennsylvania  and  Ohio  Canal  Company  be,  and  the  same  is  hereby  ousted 
and  altogether  excluded  from  being  a  body  politic  and  corporate  of  and 
within  the  State  of  Ohio,  and  from  all  and  singular  any  and  all  the  rights, 
powers,  privileges,  liberties,  freedoms,  and  franchises  appertaining  or  at- 
taching to  such  a  corporation  under  the  laws  of  the  said  state;  and  that 
the  said  corporation  be,  and  the  same  is,  to  all  intents  and  purposes,  dis- 
solved. 

And  it  is  further  ordered  by  the  court.  That  Samuel  Quimby  and  Alvin 
C.  Voris  be,  and  they  are  hereby  appointed,  trustees  of  the  creditors  and 
stockholders  of  the  corporation  so  dissolved,  and  have  full  power  to  settle 
the  afTairs  of  the  corporation,  collect  and  pay  outstanding  debts,  sell  the 
real  and  personal  property  of  said  company  and  divide  among  the  stock- 
holders the  money  and  property  that  shall  remain  after  payment  of  said 
debts  and  other  necessary  expenses.     (§  0781.) 

And  it  is  further  ordered,  That  said  Quimby  and  Voris,  before  entering 
upon  the  performance  of  the  duties  of  their  said  trust,  enter  into  a  bond 
to  the  State  of  Ohio,  in  the  sum  of  twenty  thousand  dollars,  conditioned 
according  to  law,  with  sureties  to  be  designated  and  approved  by  the 
court.     (§G781.) 

And  it  is  further  ordered.  That  said  defendant  forthwith  deliver  over 
the  books,  papers,  property,  money,  deeds,  notes,  bills,  and  obligations  of 
the  said  corporation  to  said  trustees,  who  are,  upon  the  approval  of  the 
bond  and  its  sureties,  as  above  required,  authorized  and  directed  to  re- 
ceive the  same.     (§  G782.) 

And  thereupon,  a  bond,  as  above  required,  with  Philo  Chamberlain  and 
Alexander  Cummin  as  sureties  for  said  tru.stees  thereon,  was  presented  to 
the  court,  and  approved  in  all  respects  by  the  court. 

Note. — For  quo  warranto,  by  attorney-general,  in  the  Supremo  Court,  to  oust 
probate  judge  and  dccido  in  favor  of  the  claimant,  see  the  case  of  State  v. 
Taylor,  lo  O.  S.  137.  And  also  of  an  elector  contesting  the  election  of  suoh 
claimant,  id.  Judgment  of  ouster  was  awarded  on  the  ground  that  the  in- 
cumbent was  not  entitled  to  hold  the  office  of  probate  judge  until  his  successor 
was  elected  and  qualified;  but  no  decision  was  rendered  in  favor  of  the  claiTn- 
ant,  bacauso  liis  election  was  being  contested  at  the  suit  of  an  elector. 

Also  State  v.  Thompson,  34  O.  S.  365,  where  it  is   held  that  this  proceeding  is 
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now  a  civil  action,  nnd  does  noi  requiro  leave  t)f  the  court  for  the  claimant 
cT  an  office  to  maintain  such  action  against  tbu  incumbent,  but  that  the  ac- 
tion can  n.it  be  brought  by  him  in  the  Supremo  Court,  but  mutt  be  brousbt  in 
the  Circuit  Court  in  the  county  in  which  the  defendant  reaide«or  may  be  tum- 
moned. 

The  tuit  sboild  bo  in  the  name  of  the  state,  un  the  relation  of  be  party 
claiming  such  office  ngninst  the  incumbent.  He  must  give  security  for  coats  b«^ 
foro  be  is  entitled  to  have  his  petition  Qlcd  nnd  a  f  uromons  issued.  His  petition 
inu<«t  be  veriBed.  For  several  forms,  see  Green's  Practice,  ctc^288et  »*q^  and 
the  reported  cases  referred  to  in  the  foregoing  notes.  This,  with  a  thorough  mat- 
tery of  the  law  governing  and  tkio  facts  nnd  elements  ofcach  case,  will  enable  the 
lawyer  to  frame  tbo  nece9»ary  pleadings,  and  draw  the  proper  entrifli  to  M  to 
conform  to  and  embody  what  the  court  may  det;ide. 

Acnoi?  BY  Party  Obtainino  an  Office  by  Quo  Wabrabto  AOAinar 
THE  Peiison  Ousted. 

[Form  634.    §0778] 

Common  Pleas  Court  of County,  Ohia 

A.  B..  Plaintifi,      | 
No.  — .jva.  >  Petition. 

C.  D.,l)efendant.    ) 

A.  B.,  the  said  plaintiff,  says  that  he  was,  at  the  general  election,  doly 

elected  to  the  office  of  sheriff  of  said county,  Ohio,  on  the  day 

of ,  A.  D.  18 — ,  for  the  full  term  of  two  years,  said  term  beginning  on  the 

first  Monday  in  January,  a.  d.  18 — ,  next  after  said  election  (section  1202); 

that  he  gave  his  bond  as  such  sheriff,  in  the  sum  of dollani,  oondi- 

tioned  according  to  law,  and  which  was  duly  approved  and  accepted  ac- 
cording to  law;  nnd  on  said  first  Monday  in  January,  18 — ,  he  duly  took 
the  oath  prescribed  by  law  ns  such  Hheriff,  and  then,  at  the  oflice  of  the 

sheriff  of  said  county,  in ,  in  said  county  of ,  duly  demandtnl  from 

said  defendant,  C.  D.,  who  then  was  the  incumbent  of  said  office,  said 
office  of  sheriff,  nnd  nil  and  singular  the  books,  papers,  etc.,  belonging,  or 
in  any  wise  appertaining  thereto,  with  all  else  in  the  official  control  and 
keeping  of  xaidC.  D.,  as  such  said  sheriff,  with  which  demand  the  said  C. 
D.  continued  wholly  to  refuse  to  comply  from  said  first  Monday  of  Jan- 
uary, A,  D.  18—.  until  on  the <lay  of ,  a.  d.  18—,  wrongfully  hold- 
ing and  exercising  the  powers  and  duties  of  said  office  of  sheriff,  and  d^ 
privtng  the  plainttff  thereof,  and  keeping  hini   therefrom;  that,  on  the 

dj^y  of .  A.  D.  18 — ,  the  plaintiff,  as   relator,  in  the   name  of  the 

State  of  Ohio,  in  the  Circuit  Court  of  said  county,  duly  commenced 

a  civil  action,  in  quo  warranto,  the  same  being  cause  No. ,  in  »aid  Cir- 
cuit Court,  against  the  said  defendant,  C.  D..  to  oust  the  said  C.  D.  from 
said  office,  and  the  exercise  of  its  powers  and  duties,  and  to  obtain  a  judg- 
ment of  tho  plaintiff's  title  and  right  thereto,  from  and  after  said  first 
Monday  of  January,  18 — ,  for  the  term  of  two  years.  And  in  said  action 
»uch  proceedings  were  afterward  had,  that,  at  the term,  a.  d.  1ft— ,  of 
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said  Circuit  Court,  to  wit,  on  the day  of ,  a.  d.  IS — ,  the  plaintiff 

duly  obtained  a  judgment,  which  is  still  in  full  force,  against  said  C.  D., 

of  ouster  of  said  C.  D.  from  the  said  office  of  sherifFof  said county ;  and 

also  that,  on  and  from  said  first  Monday  of  January,  a.  d.  18 — ,  the  plaint- 
iff was  such  sheriff,  and  entitled  to  exercise  all  the  powers  and  duties  of 
the  said  office,  and  to  receive  all  the  fees  and  emoluments  thereof,  etc.; 
all  of  which  will  more  fully  and  at  large  appear,  reference  being  had  to 
the  record  of  said  cause,  a  duly  certified  transcript  of  which  is  filed  here- 
with, marked  A. 

And  this  action  is  brought  within  one  year  after  the  date  of  said  judg 
ment  of  ouster,  etc. 

And  the  plaintiff  further  says  that,  from  the  said  first  Monday  in  Janu- 
ary, 18 — ,  until  the day  of ,  18 — ,  when  said  defendant  was  ousted 

from  said  office  of  slieriff,  and  the  plaintiff  took  possession  thereof  as 
sheriff,  the  defendant  received,  took,  and  has  kept  as  his  own  all  the  fees 
and  emoluments  of  said  office  of  sheriff,  which  in  law  and  of  right  be- 
longed, and  still  belong  to  the  plaintiff,  as  his  fees  and  emoluments,  and 
which  amounted  and  amount  to  a  large  sum  of  money,  which  the  defend- 
ant has  wholly  failed  to  pay,  or  account  for,  to  the  plaintiff — the  exact 
amount  the  plaintiff  is  unable  to  state,  as  the  knowledge  thereof  is  in 
the  possession  of  the  defendant. 

Wherefore,  the  plaintiff  attaches  to  this  petition  the  foUnowing  iterro- 
gatories,  to  be  answered  truly,  specifically,  and  fully  by  the  said  defendant: 

First.  State  fully  and  truly  the  amount  of  the  fees,  perquisites  and 
emoluments  you  received  from  the  office  of  sheriff,  on  and  from  the  first 

Monday  of  January,  a.  d.  18 — ,  and  the  day  of  ,  a.  ».  18 — ,  and 

give  and  furnish  an  itemized  account  thereof. 

And  the  plaintiff  prays  judgment  against  said  defendant,  by  reason  of 
the  premises,  for  five  thousand  dollars,  and  for  all  proper  relief,  including 
his  costs. 

[  Verification.']  ,  Attorney  for  Plaintiff. 

Note. — It  will  be  advisable  to  let  the  defendant,  by  answer,  set  up  what  de- 
ductions as  expenses,  etc.,  he  claims  should  be  made  from  the  amount  of  the 
fees  received  by  him. 

The  amount  of  damages  for  which  judgment  is  asked  is  not  deemed  to  bo 
sworn  to.  §  5108.  The  damages  should  always  be  laid  high  enough,  ns  a 
recovery  can  not  bo  had  in  excess  thereof.  Tlio  alleged  amount  of  damages 
has  been  not  unaptly  called  "  lawyer's  currency." 
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CHAPTER  LIIL 

PROCEDENDO. 

This  13  a  proceeding  recognized  in  the  constitution  of  the  state,  and 
jiiriiHliction  thereof  vested  in  tho  Supreme  and  Circuit  Courts.  Con- 
stitution, article  4,  sections  2,  6. 

Mandates  from  a  higher  t>  a  lower  court  to  proceed  in  a  remanded 
caiiso  partake  of  its  character,  but  they  do  not  require  nn  independent 
substantive  proceeding  by  which  the  action  of  the  superior  court  is 
invoked.  Cases  which  do  come  under  the  following  definition  or  rule 
would  require  such  proceedings: 

"A  writ  which  issues  where  an  action  is  removc<l  from  an  inferior 
to  a  sui>erior  jurisdiction  by  habeas  corpus,  crrtioran,  or  writ  of  priv- 
ilege, and  it  docs  not  appear  to  such  sujHjrior  court  that  the  suggestion 
U|)on  which  the  cause  has  been  removed  is  sufficiently  pmvcd;  in 
which  case  the  sujierior  court  by  this  writ  remits  the  cause  to  the  court 
whence  it  came,  commanding  the  inferior  court  to  proerrd  to  the  final 
hearing  and  determination  of  the  fame."     IJouv.  Law  Die,  Phocb* 

DENDO. 

There  ha.s  been  no  legislation  in  Ohio  on  this  subject,  and  no  m> 
]>orted  case.  Every  suitor  has  the  right  to  have  justice  administered 
in  his  case  without  denial  or  delay.  Constitution,  article  8,  section  7. 
And  should  the  Circuit  Court,  for  instance,  now  having  no  power  to 
certify,  on  reservation,  a  cause  to  the  Supreme  Court  for  decision,  aa 
the  District  Court  had,  so  certify  a  case  to  the  Supreme  Court,  the 
Supreme  Court,  having  no  jurisdiction  to  try  and  determine  it,  and 
the  Circuit  Court  having  p'Jt  it  out  of  its  hands,  the  Supreme  Court 
would,  by  this  writ,  remit  the  case  to  the  Circuit  Court,  commanding 
the  Circuit  Court  to  proceed  to  the  final  hearing  and  determination  of 
the  s:ime.  Within  the  observation  «)f  the  author,  another  case  arose 
which  'might  have  called  for  the  i-ssuing  of  such  writ  by  the  Circuit 
Court.  Proceedings  to  contest  the  election  of  county  treasurer  wcpo 
pending  in  the  Court  of  Common  Pleas  of  Hamilton  County.  Tlie 
contest^uit  filed  his  affidavit  with  the  clerk  nlie;;ing  the  disqualification 
of  all  the  judges  in  that  county,  and  the  files  were  sent  and  the  case 
certified   tu  the  Common  Pleas  Court  of  Butler  County,  as  pmviJed 
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in  section  550,  Sup.,  p.  43.  In  that  court,  in  accordance  with  the  de- 
cision ia  State  v.  Shaw,  43  O.  S.  324,  the  court  found  there  was  no 
sufficient  ground,  iu  fact,  for  such  removal.  There  being  no  provision 
of  statute  as  to  what  shall  be  done  in  sucli  case,  the  judge  of  the  But- 
ler County  Court  remanded  the  case  lo  the  Hamilton  County  Court, 
against  the  exception  of  the  party  causing  the  venue  to  be  changed. 
Both  courts  were  of  equal  authority,  neither  being  superior  to  the 
other.  The  case  ended  by  the  death  of  tlie  contesting  candidate. 
But  had  the  Hamilton  County  Court  refused  to  take  cognizance  of  the 
case,  then  it  could  not  have  been  tried  in  either  court,  and  the  party 
would  have  been  denied  a  trial.  Suppose  no  proceeding  in  error  insti- 
tuted from  the  judgment  of  the  Butler  County  Court,  the  party  desiring 
it  to  be  tried  and  determined  could  have  filed  his  motion  in  the  Hamil- 
ton County  Court  to  have  the  case  redocketed,  and  proceeded  in  to 
final  judgment,  and  if  the  motion  were  overruled,  such  party  could 
then  have  filed  a  petition  in  the  Circuit  Court  of  Hamilton  County 
for  a  writ  of  procedendo  to  the  Common  Pleas  Court  of  that  county, 
filing  with  his  petition  all  the  files,  and  all  the  journal  entries  in  both 
Common  Pleas  Courts,  including  the  entry  overruling  the  motion  to 
redocket,  etc.  Upon  such  petition  and  records,  the  Circuit  Court 
would  issue  the  writ.  Had  the  Butler  County  Court,  after  its  finding, 
dismissed  the  case  for  want  of  jurisdiction,  and  have  refused  to  cer- 
tify the  case  and  files  to  the  Hamilton  County  Court,  the  judge  of  that 
court,  which  could  not  finally  try  and  determine  the  case,  would  have 
been  liable  only  to  be  compelled  to  certify  it  back  by  mandamus. 

[Form  635.] 

Circuit  Court  of County,  Ohio, 

The  State  of  Ohio  on  the  Relation  of  "l 

■KT  -I        '      '  '  f  Petition  for  Writ  of  Procedendo. 

jNo.  — .J  vs. 

C.  D.,  Defendant.  J 

A.  B.,  the  plaintiff,  says  that  the  defendant  is  the  judge  of  the  Court 

of  Common  Pleas  of County,  Ohio,  in  which  court,  and  before  and 

by  said  C.  D.,  as  such  judge  of  the  same,  the  plaintiff  is  of  legal  right  en- 
titled to  have  his  cause  hereinafter  mentioned  finally  tried  and  deter- 
mined.    That  in  said  Court  of  Common   Pleas,  on  the day  of , 

A.  D.  18 — ,  a  civil  action  was  duly  commenced  by  the  plaintiff  herein,  A. 
B.,  against ,  as  defendant  therein;  that  under  section  550  of  the  Re- 
vised Statutes  of  Ohio  the  venue  of  said  cause  was  changed  for  trial  to 

the  Common  Picas  Court  of County,  Ohio,  where  such  proceedings 

were  had  that  it  was  adjudged  that  the  grounds  for  such  change  of  venue 
were  untrue,  in  fact,  and  said  cause  was  there  dismissed,  and  remitted 
and  certified  back  to  the  said  Common   Pleas  Court  of County  in 
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which  it  was  originally  brought;  whereupon,  on  producing  the  files  and 
record  in  said  cause,  and   a  certified   transcript  of  the  proceedings  and 

judgment  of  the  said  Common  Plea>  <-'ourt  of County,  the  plaintiff* 

moved  the  said  court  in  which  xuid  action  was  originally  commenced  to 
redocket  the  sjtme,  and  prureeil  therein  to  tiiial  judgment,  the  same  as 
if  said  cause  had  not  been  so  removed,  which  motion  the  court,  the  de- 
fendant. C.  D.,  being  the  judge  thereof,  overruled,  and  to  which  the 
plaintiff  excepted,  and  said  court,  said  C.  D.  being  the  judge  thereof, 
wholly  refused  to  allow  said  case  to  be  redocketed,  or  to  takejuriiidiction 
of  the  same,  or  to  proceed  therein  to  final  trial  and  determination  accord- 
ing to  law.  All  the  files  and  records  in  said  cause,  in  both  paid  courts, 
with  transcripts  of  all  and  singular  their  proceedings  in  the  premises,  are 
filed  herewith,  and  made  part  hereof  marked  exhibits  A.  B  [etc]. 

Wherefore,  the  plaintiff  praya  that  a  writ  of  procedendo  issue  to  said 
Court  of  Common  Pleas,  and  said  C.  D  ,  the  said  judge  thereof,  com- 
manding said  court  and  judge  thereof  to  proceed  to  the  final  hearing 
and  determination  of  said  cause  without  delay;  and  for  nil  proper  relief. 

IVrri/tcation.^  ,  Attorney  for  Plaintiff. 

Note. — In  such  a  case,  perhaps  a  mandamtu  would  lie  againtt  a  judge,  but 
mandamua  would  seem  to  h«  an  imperfei-t  remedy,  as  the  rcfusHl  of  iho  court 
would  be  based  on  its  judicial  judgment,  which  might  not  bo  annullable  by 
maiidamxiM,  it  being  the  officiul  action  of  the  court. 

The  judgment  can  be  drawn  without  difficulty  from  the  prajer  of  the  peti- 
tion. 

Writ  of  Procedendo. 

fFonn  636.] 
The  State  of  Ohio, County.  s» 

To  the  Court  of  Common  Pleas  of County,  and  C.  D.,  Judge  of  said 

Court.  Greeting : 

Whereas  in  the  action.  No. ,  in  our  Circuit  Court,  within  and  for 

the  said  county  of ,  wherein   A.  B.  is  the  relator,  and  said  C.  D..  as 

judge  of  said  Common  Pleas  Court,  is  the  respondent,  the  same  being  for 
a  writ  of  procedentlo  to  said  court,  etc.,  which  writ  has  been  duly  granted 
by  our  said  Circuit  Court. 

You  are,  therefore,  hereby  commanded,  as  such  said  Court  of  Common 

Pleas  of  said county,  and  as  the  judge  thereof,  to  proceed,  without 

delay,  according  to  law,  as  in  other  causes  pen<ling  in  said  court,  to  the 

final  hearing  and"  determination  of  the  case  of against  ,  being 

Xo.  — :^,  pending  in  your  said  Court  of  Common  Pleas. 

Witness  my  hand  and  the  seal  of  oar  said  C?irouit  Court  [<fc.] 

[seal.  J 

Abte.— Further  forms,  etc.,  are  not  civon,  as  the  proceedings  are  so  rare  to 
practice,  their  objects  being  accomplubed  by  mandate, 
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CHAPTER  LIV. 

HABEAS  CORPUS. 

The  privilege  of  the  writ  of  habeas  coiyus  shall  not  be  suspended, 
unless  where  in  cases  of  rebellion  or  invasion  the  public  safety  may 
require  it.     Constitution  U.  S,,  article  1,  section  9,  clause  2. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless,  in  cases  of  rebellion  or  invasion,  the  public  safety  require  it. 
Ohio  Constitution,  1851,  Bill  of  Rights,  section  8.  (Constitution,  1802, 
article  8,  section  12.) 

"Habeas  corpus,"  the  operative  words  of  the  common-law  Latin  writ, 
mean  "  that  you  have  the  body." 

It  is  a  writ  directed  to  the  person  detaining  another,  and  command- 
ing him  to  produce  the  body  of  the  prisoner  at  a  certain  time  and 
place,  with  the  day  and  cause  of  his  caption  and  detention,  and  to  do, 
submit  to,  and  receive  whatsoever  the  court  or  judge  awarding  the 
writ  shall  consider  in  that  behalf.    Bouv.  Law  Die,  Habeas  Corpus. 

"This  is  the  most  famous  writ  in  the  law;  and,  haviug  for  many 
centuries  been  employed  to  remove  illegal  restraint  upon  personal  lib- 
erty, no  matter  by  what  power  imposed,  it  is  often  called  The  Great 
Writ  of  Liberty,     .     .     . 

"  The  date  of  its  origin  can  not  now  be  ascertained.  Traces  of  its 
existence  are  found  in  the  Year  Book,  48  Ed.  III.,  22 ;  and  it  appears 
to  have  been  familiar  to,  and  well  understood  by  judges  in  the  reign 
of  Henry  VI.  In  its  early  history  it  appears  to  have  been  used  as  a 
means  of  relief  from  private  restraint.  The  earlvest  precedents  where 
it  was  used  against  the  crown  are  in  the  reign  of  Henry  VH.  (1475- 
1509).  Afterward  the  use  of  it  became  more  frequent,  and  in  the 
time  of  Charles  I.  (1625-1649)  it  was  held  a  constitutional  remedy." 
Hurd.  Hab.  Cor.  145. 

The  writ  of  habeas  corpus  can  not  generally  be  made  to  serve  the 
purpose  of  a  writ  of  error;  but  when  a  prisoner  is  held  without  author- 
ity by  virtue  of  an  order  of  an  inferior  court  which  it  had  no  jurisdic- 
tion to  make,  it  may  be  granted  to  review  such  authority.  Ex  parte 
Virginia,  100  U.  S.  339.  But  where  the  court  below  has  jurisdiction, 
and  the  matter  charged  is  indictable  under  a  constitutional  law,  errors 
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can  only  bo  reviewed  by  writ  of  error.  £r  parte  Siebold,  100  U.  8. 
371. 

When  a  person  is  in  custody  for  contempt  in  refusing  to  obey  an 
order  of  the  Circuit  Court  which  it  Itiid  no  attthority  lo  make,  the  Su- 
preme Court  will  release  liim.     Ex  parte  Fiske,  113  U.  S.  713. 

The  reviewing  power  of  the  Supreme  Court  in  a  criminal  case  is,  on 
a  writ  of  habeas  corpus,  confined  to  the  question  whether  the  court  had 
juri.^diction  to  try  and  sentence  a  prisoner.  Ex  parU  Carll,  106  U. 
8.  521. 

The  Supreme  Court  can  not  discharge  a  person  imprisoned  under 
sentence  of  a  District  or  Circuit  Court,  unless  the  sentence  exceed*  the 
jurudiction  of  that  court,  <t  there  is  no  authority  to  hold  him  under 
the  sentence.  Ex  parte  Wilson,  115  U.  S.  117.  But  if  a  prisoner  is 
held  under  sentence  of  a  United  States  court  in  a  matter  vchoUij  beyond 
its  jurisdiction,  the  Supreme  Court  njay  inquire  into  it  on  habeas  corpus 
and  diwharge  the  jirisoner.  Exjxirte  Yarbrough.  110  U.  S.  651.  Not 
if  what  was  done  was  wholly  wiUiin  the  jurisdiction  of  such  court. 
Ex  parte  Bigelow,  113  U.  S.  328. 

A  state  court  or  judge  can  not  issue  the  writ  for  the  discharge  of  a  per- 
son held  under  the  authority  of  the  United  States  by  a  government 
officer.      Turtles  case,  13  Wall.  31)7. 

Writ  granted  by  a  state  judge  has  no  authority  within  the  limits  of 
sovereignty  assigned  by  tlic  Constitution  of  the  United  States.  AbLy 
man  v.  BooUi,  21  How.  506. 

Subject  to  the  paramount  and  exclusive  authority  of  the  govem> 
ment  of  the  United  States  by  its  own  tribunals  to  inquire  into  the  le- 
gality of  the  custody  of  perst)n3  held  by  United  States  courts  orofficcrs, 
the  states  may  inquire  into  the  grounds  on  which  any  person  in  their 
re3i>ective  limits  is  restrained  of  his  liberty.  Jiobb  v.  Connoly,  111  U. 
S.  624.  And  congress  has  not  un<lertaken  to  invest  tho  judicial  tribu- 
nals of  the  United  States  with  rxc/twivc  jurisdiction  of  issuing  writs 
of  habeas  corpus  in  proceedings  for  arrest  of  fuj:itives  from  justice  and 
their  delivery  t>  tho  state  in  which  they  are  charged  with  the 
crime.      Id. 

Tho  writ  can  not  issue  from  a  federal  court  to  correct  a  poraible  /«• 
ture  error,  in  violation  of  tlie  Constitution  of  the  United  States,  by  a 
state  court  in  a  cause  pending  there  in  wliich  the  parties  and  subject- 
matter  are  within  its  jurisdiction.     Ex  parte  Crousli,  112  U.  S.  178. 

(And  if  the  party  is  in  custody  of  a  state  court  or  officer,  by  au- 
thority of  a  state  law,  which  doc«  not  v-ohito  tho  Constitution  of  tho 
United  States,  an  act  of  congress  passed  in  pursuance  thereof,  or  a 
treaty — all  of  which  are  the  supreme 'law  of  the  land — a  federal  court 
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can  not  release  on  habeas  corpus.  Here,  the  state  courts  are  the  ex- 
clusive judges  of  their  jurisdiction,  and  the  construction  of  the  state 
law,  and  of  the  legality  of  the  detention.  See  Ex  parte  Watkins,  3 
Pet.  193-202,  203.) 

Suspension  of  the  privilege  of  the  writ  of  habeas  corpus  does  not  sus- 
pend tlie  writ  itself,  but  on  the  return  of  the  writ  the  court  decides 
whether  the  applicant  is  denied  the  right  of  proceeding  further.  Ex 
parte  MUligan,  4  Wall.  130. 

Where  a  person  is  in  custody,  under  process  of  a  state  court,  for  an 
alleged  offense  against  the  laws  of  such  state,  and  it  is  claimed  such 
laws  are  in  violation  of  the  Constitution  of  the  United  States,  the 
federal  court  has  a  discretion  whether  it  will  discharge  him  in  advance 
of  his  trial  in  the  court  in  which  he  is  indicted ;  but  this  discretion 
should  be  subordinated  to  any  special  circumstances  requiring  imme- 
diate action.  After  conviction  of  the  accused  in  the  state  court,  the 
federal  court  has  still  a  discretion  whether  he  shall  be  put  to  his  writ 
of  error  to  the  highest  court  of  the  state,  or  whether  it  will  proceed 
by  writ  of  habeas  corpus  summarily  to  determine  whether  he  is  re- 
strained of  his  liberty  in  violation  of  the  Constitution  of  the  United 
States.  Ex  parte  Royall,  117  U.  S.  241.  Held,  that  in  that  case  the 
power  ought  not  to  be  exercised  in  advance  of  the  trial.     lb.  254. 

Where  a  party  was  convicted  in  a  state  court  of  embezzling  funds 
of  a  national  bank,  and  alleged  such  conviction  to  be  in  contravention 
of  the  Constitution  and  laws  of  the  United  States,  but  showed  no 
reason  why  the  Supreme  Court  of  the  State  might  not  review  the  judg- 
ment, or  why  it  should  not  be  permitted  to  do  so  without  interference 
by  the  federal  courts,  it  was  held  that  the  writ  should  be  denied.  Ex 
parte  Fonda,  117  U.  S.  516. 

Federal  courts  have  jurisdiction  in  habeas  corpus  to  discharge  from 
custody  a  person  restrained  of  his  liberty  in  violati'm  of  the  Constitu- 
tion of  the  United  States,  but  who,  at  the  time,  is  held  under  state 
process  for  trial  on  an  indictment  charging  him  with  an  offense  against 
the  laws  of  the  state.     Ex  parte  Royall,  117  U.  S.  241. 

A  crime  punishable  by  imprisonment  in  a  state  prison  or  peniten- 
tiary, with  or  without  hard  labor,  is  an  infamous  crime,  within  the 
provision  of  the  fifth  amendment  of  the  Constitution,  that  "No  per- 
son shall  be  held  to  answer  for  a  capital  or  other  infamous  crime,  un- 
less on  a  presentment  or  indictment  by  a  grand  juryJ  Mackin  v. 
United  States,  117  U.  S.  348.  (This  case  was  upon  a  certificate  of  a 
division  of  opinion  of  the  judges  of  the  Circuit  Court — the  conviction 
being  upon  an  information  filed  by  the  district  attcjrney.     Others  who 
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had  been  convicted  in  .such  courbj  ujx>n  itiformatiuD  only,  and  xfvrv^ 
impri^ued,  were  discharged  on  habeus  corpus  after  this  dccisiou.) 

A  person  who,  having  committed  within  a  state  an  act  which  bj  its 
laws  cDiJstitute  a  crime,  b,  when  sought  for  to  be  subjected  to  crim- 
inal process  to  answer  therefor,  fouud  within  that  sttite  and  within  the 
territory  of  another  state  or  territory,  is  a  fugitive  frnm  justice  within 
the  meaning  of  that  term  as  used  in  the  Ctmstitution  of  the  United 
Suites.     Article  4,  section  2,  clause  2.     Robertt  v.  ReiUy,  110  U.  S.  80. 

In  order  to  make  a  case  for  habeas  corpus  there  must  ite  actual  con- 
finement or  present  means  of  enforcing  it ;  mere  moral  rotmint  is  not 
enough.  Wales  v.  Whitney,  114  U.  8  564.  The  presentation  of  a 
petition  is  the  institution  of  a  cause  by  the  petitioner.  Ex  parte  Mil- 
ligan,  4  Wall.  3. 

For  other  habeas  corpus  cases  in  the  Supreme  Court  of  the  United 
States,  see  Ex  parte  BoUman  and  Suxirtwoul,  4  Cranch,  75;  Ex  parte 
Wilson,  6  Cranch,  52;  Ex  parte  Kearney,  7  Wheat.  38;  Ex  parte  Wat- 
kinr,  3  Peters,  193 ;  £*  parte  Watkins,  7  Peters,  568 ;   Ex  parte  Dorr, 

3  How.  103;  Ex  patie  Clarke,  100  I'.  S.  399;  Ex  jxirte  Hung  Hang, 
108  U.  S.  552;  In  re  Kaine,  14  How.  103;  Barry  v.  Mercien,  5  How. 
103;  Ex  parte  McCardle,  6  Wall.  318;  Same,  7  Wall.  506;  Ex  parte 
Yerger,  8  Wall.  85;  Ex  parte  Royall.  112  U.  S.  181 ;  Wales  v.  Whit- 
ney, 11 -l  U.  S.  564;  In  re.  Metzger,  5  How.  176;  United  St'ites  v.  ,Mm, 

4  Dall.  412;  Ex  ]xirte  Unge,  18  Wall.  163;  Ex  paHe  Parks,  93  U.  8. 
18;  Ex  parte  Burford,  3  Cranch,  448;  Ex  parte  Barry,  2  How.  65; 
AbUmany.  Booth,  21  How.  506;  Barth  v.  r/iV,  12  Wall.  400;  Ex 
parte  Tom  Tong,  108  U.  S.  556;   Ex  ixirle  Milburn,  9  Peters.,  704. 

Jurisdiction  in  habeas  corpujt  is  conferred  upon  the  Supreme  and  Cir- 
cuit Courts  by  the  Constitution  of  Ohio,  article  4,  sections  2,  6. 

The  writ  may  Ik^  granted  by  the  Supreme  Court,  the  Circuit  Court, 
the  Common  Pleas  Court,  the  Probate  Court,  or  by  a  judge  of  either. 
Section  5727,  Sup.,  p.  357  ;  .«!ecti«m  525,  as  to  Pn»bate  Court  The  pres- 
ent section  (5727)  omits  ttio  words  *'  Superior  Court"  contained  in  the 
section  which  it  amends  and  repeals. 

Who  enliiled  io  the  ivrit.  Sec.  5726.  A  person  unlawfully  restrained 
of  Ins  liberty,  or  a  jK^rson  entitled  t«)  the  custody  of  another,  of  which 
cust'xiy  he  is  unlawfully  deprived,  may  prosecute  a  writ  of  lutbeas  eor- 
pus,  to  inquire  into  the  cause  of  such  imprisonment,  restraint,  or 
deprivation. 

(a)  The  privilege  of  the  writ  of  habeas  corpus  is  secured  to  eveiy 
citizen  by  the  national  and  state  constitution!*,  and  can  only  be  sus- 
pended or  withheld  in  case  of  rebellion  or  invasion,  when  the  public 
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safety  may  require  it,  and  the  state  courts  and  judges  have  jurisdic- 
tion to  hear  and  determine  all  questions  of  imprisonment,  without 
regard  to  the  power  which  imposes  it,  or  the  process  by  which  the  cap- 
t've  is  held.     In  re  Collier,  6  O.  S.  55. 

As  a  general  rule  the  Supreme  Court  will  refer  parties  desiring  the 
aid  of  the  writ  of  habeas  corpus  to  the  inferior  courts  of  the  state,  or  to 
the  judges  authorized  to  allow  the  same,  and  will  take  cognizance  of 
such  case  only  when  special  circumstances  render  it  necessary  to  settle 
some  important  question.  Ex  parte  Shaw,  7  O.  S.  81 ;  Ex  parte  Shean, 
25  O.  S.  440. 

A  writ  of  habeas  corpus  can  not  be  used  as  a  summary  process  to  re- 
view or  revise  errors  or  irregularities  in  the  sentence  of  a  court  of  com- 
petent jurisdiction  ;  imprisonment  under  a  sentence  can  not  be  unlawful 
unless  the  sentence  is  an  absolute  nullity,  and  if  it  is  clearly  unauthor- 
ized and  void,  relief  from  imprisonment  may  be  obtained  by  habeas 
co^ytts;  but  if  the  sentence  is  not  void  absolutely,  a  petiticni  in  error  is 
the  appropriate  remedy.  Ex  parte  Shaiv,  7  O.  S.  81 ;  Ex  parte  Van 
Hagan,  25  O.  S.  426;  Ex  parte  McGehan,  22  O.  S.  442. 

The  right  or  title  of  a  de  facto  officer  can  not  be  drawn  in  question 
collaterally  in  habeas  corpus.     Ex  parte  Strang,  21  O.  S.  610. 

It  seems  that  the  existence  of  a  sufficient  cause  for  the  detention  of 
a  person  iu  a  house  of  refuge  or  the  state  reform  farm  may  be  inquired 
into  on  habeas  corpus.     Prescolt  v.  State,  19  O.  S.  184. 

When  the  custodian  of  a  party  imprisoned  for  the  non-payment  of  a 
fine  refuses,  on  request,  to  take  him  before  the  commissioner  of  insol- 
vents, in  order  to  claim  his  discharge  under  the  insolvent  debtors'  act, 
the  remedy  is  by  inandamus,  and  not  by  Imbeas  corpus.  Ex  parte  Scott, 
19  O.  S.  581. 

(Habeas  corpus  is  always  a  civil  proceeding.  Ex  parte  Tom  Tong,  108 
U.  S.  556.) 

No  United  States  court  or  judge  cau  issue  the  writ  to  bring  up  one 
who  is  in  custody  or  under  a  sentence  or  execution  of  a  state  court,  ex- 
cept to  use  him  as  a  witness.     Dorr's  case,  3  How.  103. 

Note. — Fugitives  from  Justick — The  act  of  1875  (72  v.  7<j),  unless  the  state 
hiw  is  in  violation  of  the  Fedcsral  Constitution,  and  (sections  95,  97,  7139,  7156- 
7158)  relating  to  fugitives  from  justice  is  a  valid  enactment,  in  so  far  as  it  is  in 
aid  of  the  provisions  of  the  Constitution  of  the  United  States  and  the  act  of 
Congress  on  the  subject  (Kev.  Stats.,  U.  S.,  sections  5270-5280).  Ex  parte  Am- 
nions, 34  O.  S.  528.  See  Prigg  v.  Pennsylvania,  16  Peters,  617.  "In  a  general 
sense  this  act  (of  Congress)  may  be  truly  said  to  cover  the  whole  ground  of  the 
Constitution,  both  as  to  fiigitloes  from  justice  and  fugitive  slaves;  that  is,  it 
covers  both  subjects  in  its  enactment;  not  because  it  exhausts  the  remedies 
which  may  be  applied  by  Congress  to  enforce  the  rights,  if  the  provisions  of  the 
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•eiahall  in  practice  bo  found  not  to  attain  tho  objoct  of  the  Constitution;  tml 
because  it  points  out  fully  all  the  modes  <if  nltaiinti'^  those  object*  which  Ckm* 
yress,  in  their  discretion,  have  as  yet  deemed  expedient  or  pniper  to  meet  the 
<-xi(;encies  of  the  Constitution.  If  this  be  so,  then  it  would  i-oem,  U|>on  just 
principles  of  constructiot),  that  tho  lej^irliition  of  Congress,  if  constitutional, 
iiiu*t  auperaetle  all  »tato  legisluiion  u|>on  the  same  subject;  and  by  necessary  im- 
plicati>>n  prohibit  it.  For,  if  Congress  have  a  con.slitutional  power  to  regulata 
It  particular  subject,  and  they  do  actually  regul.ito  it  in  a  {;iven  manner,  and  in 
A  certain  form,  it  can  not  be  that  the  state  legislatures  have  a  right,  by  tcayof 
eompUnteuf,  to  tho  legislation  of  Congress,  to  prescribe  acUlitional  ro-.'ulations, 
and  what  they  deem  auxiliary  provisions  far  the  same  purpofo.  In  such  a  caso 
the  legislation  of  Congress,  in  what  it  does  presciibe,  maniTeslly  indicates  that 
it  docs  not  intend  that  there  shall  bo  any  farther  legislation  to  act  upon  tho  cub- 
ject-niatler.  Its  silence  as  to  what  it  does  not  do  is  as  expressive  of  what  ita 
intention  is  as  tho  direct  provisions  made  by  it."     (Per  Story,  Justice.) 

The  duty  of  the  governor  on  whom  demnnd  is  made,  upon  produc- 
tion before  him  of  llie  indictment  duly  certified,  is  purely  minisierial 
as  to  ordering  the  delivery  of  the  prisoner.  Kentucky  v.  DenntMn,  Gov. 
of  Ohio,  24  How.  66. 

The  words  **  treason,  felony,  or  other  crime"  iu  reference  to  extra* 
dttion,  iu  the  Constitution  of  tho  United  States  (article  4,  sectiou  2, 
clause  2),  includes  every  offense  forbidden  and  made  punishable  by  the 
laws  of  the  state  where  the  off^ense  is  committed.     lb. 

The  statute  of  the  United  States  requiring  the  surrender  of  a  fugi- 
tive from  justice,  found  in  nny  state  or  territory,  to  the  state  or  terri- 
tory in  which  ho  stands  indicted,  or  charged,  etc,  embraces  cverj 
offense  known  to  tho  laws  of  the  demanding  state,  includiag  mitd»' 
meanor$.     Ex  parte  lieggel,  114  U.  S.  642. 

The  responsibility  of  determining  whether  tho  accused  is  a  fugitive 
from  the  jutitice  of  the  demanding  state  rests  on  the  executive  uf  tho 
state  or  territory  where  he  is  found.  Id.  (But,  being  found  there,  in 
such  cases,  he  is  afuyitive  from  j  ustice.     Roberta  v.  ReiUy,  1 16  U.  8.  80.) 

In  such  case  it  can  not  bo  objected  that  tho  indictment  is  not  framed 
acconling  to  the  technical  rule^  of  criminal  pleading,  if  it  conforms 
substantially  to  the  laws  of  tho  demanding  state.  114  U.  8.  642.  (It 
is  presumed  the  courts  of  the  state  to  which  the  fugitive  from  justice 
-is  extradited  will  do  their  duty,  and  that  ho  will  have  un  impartial 
trial  according  to  law ;  and  the  merits  of  tho  <ja»e  are  to  l>e  tried  by 
the  courts  of  tho  demanding  state,  and  can  not  bo  inquired  into  by  the 
state  upon  which  demand  for  tho  surrender  is  made.) 

(There  has  been  no  legislation  by  C.)ngre.«is  to  coni|H;l  the  governor 
of  a  state,  upon  whom  a  demand  is  made  for  the  surrender  of  a  fugi- 
tive from   its  justice,  in  case  ho  refuses  t>  perform  such  ministe- 
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rial  duty,  to  perform  it,  and  the  Supreme  Court  of  the  United  States 
can  not  enforce  its  judgment  against  him.  Kentucky  v.  Dennison,  etc., 
24  How.  66.) 

The  question  whether  a  corporation  is  capable  in  law  of  ownership 
of  property,  the  subject  of  a  larceny  charged,  is  not  a  question  which 
can  be  raised  in  proceedings  in  Imheas  corpus  for  the  discharge  of  an 
alleged  fugitive  from  justice  lield  for  surrender  to  the  executive  of  the 
state  in  which  the  crime  is  alleged  to  have  been  committed.  Roberts 
V.  i?ei%,  116U.  S.  80. 

The  provisions  of  article  4,  section  2,  U.  S.  Const. ,  and  the  act  of 
Congress,  U.  S.  Rev.  Stats.,  section  5278,  are  confined  to  persons  who 
are  actually,  and  not  merely  constructively,  [iresent  in  the  demanding  state 
wlien  they  commit  the  acts  charged  against  them,  and  in  a  habeas  cor- 
pus proceeding  to  be  discharged  from  arrest  issued  by  the  governor  in 
compliance  with  the  requisition  of  the  governor  of  the  state  demand- 
ing the  return,  parol  evidence  is  admissible  to  show  that  there  had 
been  no  such  actual  presence  of  the  accused  in  the  demanding  state. 
Wilcox  V.  Nolze,  34  O.  S.  520. 

There  is  no  authority  for  taking  a  bill  of  exceptions,  setting  out  all 
the  testimony  in  a  proceeding  before  a  judge,  under  the  act  of  1875 
(72  V.  79),  nor  is  his  order  reviewable  on  error.  Sheldon  v.  McKnight, 
34  O.  S.  316  (Habeas  corpus  is  the  remedy,  and  the  judgment  therein 
is  reviewable  on  error,  as  in  other  cases.) 

The  certificate  of  authentication  under  U.  S.  Rev.  Stats,  (section 
5278)  is  not  required  to  be  in  any  particular  form.  Ex  parte  Sheldon, 
34  O.  S.  319.  Nor  is  repugnancy  in  the  copy  of  the  indictment  any 
ground  for  discharge — its  form  is  left  to  the  courts  of  the  demanding 
state.  Id.  So,  whether  the  charge  constitutes  a  crime  by  the  laws  of 
the  demanding  state.  Id.  And  the  sufficiency  of  the  evidence  upon 
which  he  issues  the  extradition  warrant  is  for  the  governor  issuing  it.  lb. 

The  governor  may  revoke  his  warrant  of  extradition,  whether  issued 
by  him  or  his  predecessor  in  office,  though  the  party  is  at  the  time  in 
the  custody  of  the  agent  of  the  demanding  state,  and  upon  habeas  cor- 
pus the  grounds  for  such  revocation  can  not  be  inquired  into.  Work  v. 
Corrington,  34  O.  S.  64. 

The  judge  can  discharge  the  accused  upon  habeas  corpus.  Wilcox  v. 
Nohe,  34  O.  S.  520.  . 

(If  the  party  sought  to  be  extradited  has  violated  the  criminal  laws 
of  the  state  where  found,  the  latter  may  retain  and  punish  before  sur- 
rendering him.) 

Who  may  grant  writ  of  habeas  corpus.    Sec.  5727.  (Sup.,  p.  357.)  The 
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writ  of  lud)eM  oorpm  may  be  granted  by  the  Supreme  Court,  the  Cir- 
cuit Court,  the  CimDion  Pleas  Court,  the  Probate  Court,  or  by  a  judge 
»if  either. 

Note. — The  section  which  was  amended  as  abore,  authorized  the  **  Superior 
Oourt"  to  grant  the  writ. 

RequiaiUf  of  application  therefor.  Sec.  5728.  Application  for  the  writ 
shall  be  by  petition,  signed  and  verified  cither  by  the  party  for  whon 
relief  it  is  intended,  or  by  some  person  for  him,  and  shall  specify: 

1.  That  the  pennon  in  whose  behalf  the  application  is  made  \a  im- 
prisoned,  or  restrained  of  his  liberty. 

2.  The  office,  or  name,  of  the  person  by  whom  he  is  so  confined  or 
restrained  ;  or,  if  buth  are  unknown  or  uncertain,  he  may  be  described 
by  an  assumed  appellation ;  and  the  person  who  is  served  with  the  writ 
shall  be  deemed  the  person  intended. 

3.  The  place  where  he  is  so  imprisoned  or  restrained,  if  known. 

4.  A  copy  of  the  commitment  or  cause  of  detention  of  such  person 
shall  be  exhibited,  if  it  can  be  procured  without  impairing  the  efficiency 
of  the  remedy ;  or,  if  the  imprisonment  or  detention  is  without  any  le- 
gal authority,  sucii  fact  shall  appear. 

]Vhen  the  writ  will  not  be  allovxd.  Sec.  5729.  If  it  appear  that  the 
p^on  alleged  to  be  restrained  of  his  liberty  is  in  custody  of  an  officer 
under  process  issued  by  a  court  or  magistrate,  or  by  virtue  of  the 
judgment  or  order  of  a  court  of  record,  and  that  the  c«>urt  or  magie> 
trate  had  jurisdiction  to  i:>sue  the  process,  render  the  judgment,  or  make 
the  order,  the  writ  shall  not  be  alliwed  ;  or,  if  the  juri.<^liction  appear 
after  the  writ  is  allowed,  the  ])er8i)n  shall  not  bo  discharged  by  reason 
of  any  informality  or  defect  in  the  pn)cess,  judgment,  or  order. 

When  the  writ  mud  he  granted.  Sec.  5730.  A  court  or  judge  author- 
ized  to  grant  the  writ  must,  when  a  petition  therefor  is  presented,  if  it 
appear  tiiat  the  writ  ought  to  issue,  grant  the  fume  forthwith. 

Who  to  issue  tKe  writ,  and  w'ten.  Bec.  5731.  The  writ,  ujion  its  al- 
lowance, shall  be  issued  forthwith,  by  the  clerk  of  the  court  wherpof 
the  person  who  granted  it  is  a  judge,  under  the  seal  of  such  court;  or, 
in  case  of  emergency,  such  judge  may  is«ue  the  writ  under  his  own 
band,  and  may  depute  any  officer  or  person  to  serve  it 

Hmo  prisoner  may  be  designatrd.  Sec.  5732.  The  person  lo  bo  pro- 
duced shall  be  designated  by  his  name,  if  known,  and  if  not  known, 
or  uncertain,  ho  may  bo  described  in  any  other  way  so  as  to  make 
known  who  is  intended. 

Reqttisiies  of  (he  tcril  in  certain  case.  Sec.  5733.  In  caee  of  confine- 
ment, or  imprisonment,  or  detention  by  an  officer,  the  writ  shall  be  di- 
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rected  to  him,  and  shall  command  him  to  have  the  body  of  such  person 
before  the  cmirt  or  judge  designated  in  the  writ,  at  a  time  and  place 
therein  specified. 

Form  of  writ  when  prisoner  not  in  custody  of  an  officer.  Sec.  5734.  In 
case  of  confinement,  imprisonment,  or  detention  by  a  person  not  an 
oflttcer,  the  writ  shall  be  in  the  form  following : 

The  State  of  Ohio, County,  ss. 

To  the  SherifFof  our  Several  Counties,  Greetin<r: 

We  command  you  that  the  body  of ,  of ,  by ,  of ,  im- 
prisoned and  restrained  of  his  liberty,  as  it  is  said,  you  take  and  have  be- 
fore   ,  a  judge  of  our Court,  or,  in  case  of  his  absence  or  disabiHty, 

before  some  other  judge  of  the  same  court,  at ,  forthwith  to  do  and  re- 
ceive what  our  said  judge  shall  then  and  there  consider concerning 

him  in  his  behalf;  and  summon  the  said then  and  there  to  appear 

before  our  said  judge,  to  show  the  cause  of  the  taking  and  detention  of 
the  said . 

Witness ,  at ,  this day  of ,  in  the  year . 

[SBAL.] 

How  and  where  writ  may  be  served.  Sec.  5735.  The  writ  may  be 
served  in  any  county,  by  the  sheriff  of  the  same  or  any  other  county, 
or  by  a  person  deputed  by  the  court  or  judge. 

How  executed  and  returned.  Sec.  5736.  Tlie  officer  or  person 'to 
whom  the  writ  is  directed  shall  convey  the  person  so  imprisoned  or 
detained,  and  named  in  the  writ,  before  the  judge  allowing  the  writ, 
or,  in  case  of  his  absence  or  disability,  before  some  other  judge  of  the 
same  court,  on  the  day  specified  in  the  writ;  and  he  shall  make  due 
return  of  the  writ,  together  with  the  day  and  the  cause  of  the  caption 
and  detention  of  such  person,  according  to  the  command  thereof. 

Wlien  it  may  be  returned  to  another  judge  or  rouH.  Sec.  5737.  When 
the  writ  is  issued  by  a  court  in  session,  if  the  court  has  adjourned  when 
the  same  is  returned,  it  shall  be  returned  before  any  judge  of  the  same 
court;  and  when  the  writ  is  returned  before  one  judge,  at  a  time  when 
the  court  is  in  session,  he  may  adjourn  the  case  into  the  court,  tliere  to 
be  heard  and  determined. 

WJiat  shall  be  stated  in  the  return  of  the  lurit.  Sec.  5738.  When  the 
person  to  be  produced  is  imprisoned  or  restrained  by  an  officer,  the 
person  who  makes  the  return  shall  state  therein,  and  in  other  cases  tiie 
person  in  whose  custody  the  prisoner  is  found  shall  state,  in  writing, 
to  the  court  or  judge  before  whom  the  writ  is  returnable,  plainly  and 
unequivocally: 

1.  Whether  he  has,  or  has  not,  the  party  in  his  custody  or  power, 
or  under  restraint. 
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2.  If  be  has  the  party  in  his  cusUkIv  or  power,  or  under  restraint, 
he  shall  set  forth,  at  large,  the  authority,  aud  the  true  aud  whole 
cause,  of  such  imprisoumeut  aud  rcistmiut,  with  a  copy  of  the  writ, 
warrant,  or  other  process,  if  any,  upon  which  the  party  is  detained. 

3,  If  he  has  liad  the  party  in  his  cu8to<ly  or  power,  or  under  re- 
straint, aud  has  transferred  such  cust(xly  or  lestraint  to  another,  he 
shall  state,  particularly,  to  whom,  at  what  time,  for  what  cause,  and 
by  what  authority,  such  transfer  was  made. 

The  rdum  miut  be  signed  and  sivorn  to.  Sec.  5739.  The  return  of 
statement  shall  be  signed  by  the  person  who  makes  it;  and  it  shall  also 
be  sworn  to  by  him,  unless  he  is  a  sworn  public  officer,  and  makes  the 
return  in  his  official  capacity. 

Adjournment  ofcaiide.  Sec.  5740.  The  court  or  judge  to  whom  the 
writ  is  returned,  or  the  court  into  which  it  is  adjourned,  may,  for  good 
cause  shown,  continue  the  cause,  and  shall  make  such  order  for  tbe 
safe-keeping  of  the  person  imprisoned,  or  detained,  as  the  nature  of  the 
case  requires. 

Sec.  5741.  (Sup.,  p.  357.)  When  the  judge  has  examine<l  into  the 
cause  of  caption  and  detention  of  the  person  so  brought  l>erore  him, 
and  is  satisfied  that  he  is  unlawfully  imprisoned  or  detained,  he  shall 
forthwith  discharge  him  from  confinement.  On  such  examination  the 
judge  may  disregard  matters  of  form  or  technicalities  in  any  miUimuM 
or  order  of  commitmeut  by  a  court  or  officer,  authorized  to  commit  bj 
law. 

Note. — ^The  amendment  coniisU  in  adding  the  last  sentence,  **  On,"  etc.,  to  Ihs 
former  section. 

When  prisoner  may  be  committed  or  Ui  to  bail  Sec.  5742.  When 
tiic  person  is  confined  or  detained  in  a  legal  manner,  on  a  charge  of 
having  committed  n  crime  or  offense  which  is  bailable,  the  judge  shall, 
at  his  discretion,  recommit  him,  or  let  him  to  bail ;  if  he  bo  let  to  bail, 
the  judge  shall  cause  him  to  enter  into  a  recognizance,  with  sufficient 
surety,  in  such  sum  as  he  deems  reasonable,  the  circumstances  of  the 
prisoner,  and  the  nature  of  the  offense  charged,  considered,  conditioned 
for  his  appearance  at  the  court  where  the  offense  is  properly  oognissf 
ble ;  the  judge  slrall  certify  his  proceedings,  together  with  the  reoog^ 
nizancb,  forthwith,  to  the  proper  court ;  aud  if  the  {lerson  charged  fail 
to  enter  into  such  recognizance,  he  shall  be  committed  to  prison  bj 
the  judge. 

WItcn  priaoner  muat  be  committed.  Sec.  5743.  If  it  appear  that  tbe 
prisoner  was  committed  by  a  judge  or  justice,  and  is  plainly  nnd  «|)eci- 
fically  charged  in  the  warrant  of  commitment  with  a  felony  the  punish* 
18 
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ment  wheroof  is  capital,  he  shall  not  be  removed,  discharged,  or 
bailed. 

When  the  return  is  evidence  and  when  only  a  plea.  Sec.  5744.  If  it 
appear  that  the  prisoner  is  in  custody  under  a  warrant  or  commitment 
in  pursuance  of  law,  the  return  shall  be  considered  prima  facie  evidence 
of  the  cause  of  detention  ;  but  if  he  is  restrained  of  his  liberty  by  any 
alleged  private  authority,  the  return  of  the  writ  shall  be  considered 
only  as  a  plea  of  the  facts  therein  set  forth,  and  the  party  claiming  the 
custody  shall  be  held  to  make  proof  of  such  facts ;  and  upon  the  final 
disposition  of  any  case,  the  court  or  judge  shall  make  such  order  as  to 
costs  as  the  case  requires. 

Penalty  vpon  clerk  for  refusal  to  issue  the  writ.  Sec.  5745.  If  a  clerk 
of  a  court  refuse  to  issue  the  writ,  after  allowance  thereof  and  demand 
therefor,  he  shall  forfeit  to  the  party  aggrieved  the  sum  of  five  hun- 
dred dollars. 

Penalty  for  disobeying  the  writ.  Sec.  5746.  A  person  to  whom  a 
writ  is  directed,  wlio  neglects  or  refuses  to  obey  or  make  return  of  the 
same  according  to  the  command  thereof,  or  makes  a  false  return 
thereof,  or  who,  upon  demand  made  by  the  prisoner,  or  any  person  on 
his  behalf,  refuses  to  deliver  to  the  person  demanding,  within  six  hours 
after  the  demand  therefor,  a  true  copy  of  the  warrant  of  commitment 
and  detainer  of  the  prisoner  shall,  for  the  first  offense,  forfeit  to  the 
party  aggrieved  two  hundred  dollars,  and  for  the  second  offense  four 
hundred  dollars,  and,  if  an  officer,  shall  be  incapable  of  holding  his 
office. 

Persons  enlarged  upon  the  writ  not  to  be  again  imprisoned.  Sec.  5747. 
A  person  who  is  set  at  large  upon  a  writ  shall  not  be  again  imprisoned 
for  the  same  offense,  unless  by  the  legal  order  or  process  of  tlie  court 
wherein  he  is  bound  by  recognizance  to  appear,  or  other  court  having 
jurisdiction  of  the  cause  or  offense ;  and  a  person  who  knowingly,  con- 
trary to  the  provisi(ms  of  this  chapter,  recommits  or  imprisons,  or 
causes  to  be  recommitted  or  imprisoned,  for  the  same  offense,  or  pre- 
tended offense,  any  person  so  set  at  large,  or  knowingly  aids  or  assists 
therein,  shall  forfeit  to  the  party  aggrieved  five  hundred  dollars,  not- 
withstanding any  colorable  pretense  or  variation  in  the  warrant  or 
commitment. 

Prisoner  not  to  be  removed  from  custody  of  one  officer  to  another,  iinless, 
etc.  Sec.  5748.  A  person  committed  to  prison,  or  in  custody  of  ari 
officer,  for  any  criminal  matter,  shall  not  be  removed  therefrom  into 
the  custody  of  another  officer,  unless  by  legal  process,  or  the  prisoner 
be  delivered  to  an  inferior  officer  to  carry  to  jail,  or,  by  order  of  the 
proper  court,  be  removed  from  one  place  to  another  within  the  state 
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fur  trial,  or  in  case  of  fire,  infection,  or  utber  neoeiaty ;  and  a  pemm 
who,  after  such  commitment,  makes,  signs,  or  countersinus  any  war- 
rant for  such  removal  contrary  to  this  section,  shall  forfeit  to  the  party 
aggrievetl  jive  hundred  (iollamt. 

No  penon  to  be  sent  out  of  the  «tatefor  crime  committed  in  the  tlatc.  Sec. 
5749.  No  person  shall  be  sent  prisoner  to  any  place  out  of  this  state 
for  any  crime  or  offense  committed  within  this  state. 

A  person  to  trarutporied  may  have  an  action.  Sec.  5750.  A  person  so 
imprisoned  may  mniutain  an  action  for  false  imprisonment,  against  the 
person  by  whom  he  was  so  imprisoned  or  transportetl,  and  against  a 
person  who  contrives,  writes,  signs,  seals,  or  countersigns  any  writing 
for  such  imprisonment  or  transportation,  or  aids  or  assists  in  the  same, 
or  against  any  of  them. 

Record  oftorits;  error,  etc.  Sec.  5751.  The  proceedings  U{X)n  a  writ 
of  habea$  corpus  shall  be  recorded  by  the  clerks  rej^pectively,  and  may 
be  reviewed  on  error  as  in  other  cases. 

Actions  for  penalties,  and  limitation.  Sec.  5752.  The  penalties  in  this 
chapter  provi«le<l  may  be  recovere<l  by  the  party  aggrieved,  his  cxecu- 
tors  or  administrators,  against  the  offender,  his  executors  or  adminis- 
trators, by  civil  action  in  and  court  having  cognizance  of  the  fame; 
but  no  action  shall  be  brought  for  any  offense  aiiain-it  the  provisions 
of  this  chapter  afYer  ttvo  years  after  the  offense  is  committed,  except 
in  cases  of  imprisonment  of  the  |)arty  aggrieved,  when  action  may  bo 
brought  within  two  years  after  his  delivery  out  of  prison,  or  after  his 
decease,  if  he  die  in  prison. 

Fees  and  costs.  Sec.  5753.  Tlie  fees  of  officers  and  witnesses  shall 
be  taxed  by  the  judge,  on  his  retuni  of  his  proceedings  on  the  writ, 
and  sliall  bo  colUctetl  as  part  of  the  original  costs  in  the  case,  and  wheo 
the  prisoner  is  discharged  the  costs  shall  be  taxed  to  the  state,  and  paid 
out  of  the  county  tnstsury,  upon  the  warrant  of  the  county  auditor; 
but  no  officer  or  person  shall  have  the  right  to  demand  payment  in  ad> 
vance  of  any  fees  which  he  is  entitled  to  by  virtue  of  the  proceedings, 
when  the  writ  is  demanded  or  issued  for  the  discharge  from  custody  of 
n  person  confined  under  color  of  procee<lings  in  any  criminal  case; 
when  a  person  in  custofly  by  virtue  or  under  color  of  proceedings  in 
any  civil  case  is  discharged,  costs  shall  be  taxed  against  the  party  at 
whose  instance  he  was  su  in  cust'xly ;  and  if  be  be  remanded  to  cus- 
tody, cost)  shall  be  taxed  against  him. 

Note. — When  a  person  is  entitled  to  tho  custody  of  another.  »•  n  ptrpnt  to  ■ 
child,  n  hu«li!in'l  to  his  wife,  etc.,  and  such  pdr*on  is  detained  by  anotbar,  tb« 
writ  of  hab'fit  rnrpita  lies.     {  672C 

The  appli'-itinn  mu<t  bo  made  by  the  party  himaelf.  or  by  any  other  penon 
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in  his  behalf.  The  application  for  the  writ  must  be  by  petition  verified  by  the 
party  for  whose  relief  it  is  intended,  or  by  some  person  for  him. 

PExn'iON  FOR  Writ  of  Habeas  Corpus. 

[Form  637.    §  5728.] 
To  the  Honorable  J.  S.,  one  of  the  Judges  of  [efc.]: 

A.  B.,  of  [c^c],  respectfully  represents  that  he  [or  say,  C.  D.;  cr,  if  the 
name  is  uncertain  or  unknown,  say,  a  certain  person,  whose  name  is  unknown ; 
and  then  describe  the  person  in  any  way  so  as  to  viake  known  who  is  intended,  and 
add:  which  said  person]  is  imprisoned  l_or,  restrained  of  his  liberty]  by 
S.  S.  [or  say  the  sheriff;  or,  coroner ;  or  otherwise  designate  the  name  of  the 
office ;  or,  if  both  the  name  of  the  officer  and  of  his  office  are  unknown  or  uncertain, 
describe  him  by  an  assumed  appellation,  adding :  an  assumed  appellation,  the 
real  name  of  said  person  being  uncertain  and  unknown  to  your  peti- 
tioner, and  said  imprisonment  is],  without  any  legal  authority,  in  [or,  at 

;  here  name  the  place,  if  known,  and  if  not  known,  say,  at  a  place  unknown 

to  your  petitioner];*  [or,  under  color  of  a  certain  pretended  commit- 
ment; or,  cause  of  detention,  of  which  a  true  copy  is  hereunto  annexed 
and  made  an  exhibit,  marked  A.;  or  say,  the  following  is  a  true  copy,  to 
wit :  [Set  it  out  verbatim.l^* 

The  said  C.  D.,  therefore,  prays  that  a  writ  of  habeas  corpus  may  bo 
issued  to  the  said  [S.  S.],  and  that  [he;  or  say,  the  said  C.  D;  or,  if  Ids  name 
is  unknown,  say:  the  said  person,  above  mentioned  and  described]  may 
be  discharged  from  his  said  imprisonment  and  restraint  of  his  liberty. 

(Signed,)  A.  B. 

The  State  of  Ohio, County,  ss. 

The  above  named  A.  B.,  being  duly  sworn,  deposeth  and  saith  that  the 
matters  and  things  set  forth  in  the  above  application  are  true.        A.  B. 

Sworn  to  and  subscribed  before  me  by  said  A.  B.,  and  byliim  signed  in 
my  presence,  this day  [etc.'] 

The  allowance  may  bo  indorsed  on  the  back  of  the  petition,  when 
by  a  judge,  and  both  tiled  with  the  clerk. 

Grant  of  the  Writ. 

[Form  638.    §  5730.] 
Let  a  writ  of  habeas  corpus  issue  on  the  within  petition,  returnable 

before  me,  at ,  on  the  — —  day  of instant,  at o'clock  — .  m. 

,  Judge  [etc.] 

If  allowed  in  term  time,  the  entry  upon  the  journal  may  be  as  fol- 
lows : 

[Form  639.    g  5730.] 
On  application  of  A.  B.,  it  is  ordered  that  a  writ  of  habeas  corpus  to 


HABEAS   CORPUS.  1025 

[S.  8^  of,  etc.;  or  de»eribing  the  person  <u  in  (he  appUeation],  commanding  bini 
to  have  the  boJy  of  the  said  [C.  D.;  or  deteribing  the  per»<m  at  in  the  appU- 
eation}. together  with  tho  day  and  cause  of  bis  caption  and  detention,  be- 
fore this  court  on  the day  of •  instant,  at o'clock  —  m. 

The  petition  and  nllowance  being  filed  with  tho  clerk,  or  the  journal 
entry  of  allowaucc  made,  the  clerk  will  sit  ouce  issue  the  writ. 

II  the  confinement,  imprisonment,  or  detention  is  by  a  [)erBon  not 
iin  officer,  tho  form  of  the  writ  is  prescribed  by  section  5734. 

Writ  to  ax  Officeb. 

[Fonn640.    2  5733] 

The  State  of  Ohio, County,  ss. 

To  S.  S.  [or  tiaminj  cr  deseribing  the  person  as  in  (he  peHfifm]: 

We  command  you  that  tho  body  of  ('.  D.  [or  naming  or  describing  the 
person  at  in  the  application'],  in  your  custody  detained,  ns  it  is  said,  together 
with  the  day  and  cuuso  of  hi'i  caption  and  detention,  by  whatsot-rer  name 
tho  said  C.  D.  [or,  person]  may  be  known  or  calle«l,  you  safely  hare,  be- 
fore   ,  judge    [etc.;   or,   our   Circuit   Court,   ((e.y,   [<t.   if  issued  by  a 

judge,  add:  or.  in   case  of  his  absence  or  disability,  before  somo  other 

judge  of  the  same  court],  at ,  on  tho day  of instant,  at 

o'clock  —  H.  to  do  and  receive  nil  and  lingular  tho«e  things  which  the 

said .  judge  [etc  ;  or,  our  said  Court  of ],  [name  the  <rovr/]^shall  then 

and  there  consider  of  him  in  that  behalf;  and  have  you  then  there  this 
writ 

Witness    F.  O.,  clerk  of  our  said  Court  of ,  and  the  seal  of  said 

court  this day  of  [etc.] 

[sCJiL.] 

Return  of  the  Writ, 
[Form  641.    §2  OTSS,  5739.] 

To  the  Judge  s  of  tho  Court  of [«'^-]  '■ 

I  hereby  return  this  writ  and  re<>(>ecl fully  represent  and  show  to  the 

court  that  I   have  tho  said in  my  cu8to<ly  and  power;  that  he  has 

\nfen  in  such  custody  since  on  the <lay  of ,  u}>on   the  following 

authority,  fully  stated  as  follows :  [ffere  state  the  true  and  tcho/e  eauit4  of  the 
detenfi'.n,  with  copy  "/  '*<  •^'-  *carran(,  or  o(hcr  process,  if  any  ] 

[Dal^]  (Signed.)  

Sute. — If  tho  ree(>ondcnt  is  a  sworn  public  officer,  the  return  need  not  be 
verified;  if  not,  it  must  bo  sworn  to  by  tho  p«rty,  n*  in  other  pleadings. 

If  lio  has  had  the  party  in  his  custody  or  power,  or  under  restraint,  and  hat 
trMnsforrcd  tho  camo  to  another,  he  must  »tate,  particularly,  to  whom,  at  what 
time,  for  what  cause,  and  by  what  authority,  such  trantfer  was  made.    {  678& 
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"When  the  party  has  not  had  such  person  in  custody,  tho  return  will  simply  so 
state. 

Order  of  Discharge  ox  Hearing  by  a  Single  Judge. 

[Form  642.    §  5741.] 
No.  — .]     Habeas  Corpus.     In  the  Matter  of  C.  D. 

Be  it  remembered  that  on  the  dny  of ,  a.  d,  18 — ,  at ,  in 

obedience  to  the  command  of  a  certain  writ  of  habeas  corpus,  lately  al- 
lowed by ,  one  of  the  judges  [eic],  on  tho  application  of ,  of 

[etc.^,  and  issued  from  the  clerk's  oflBce  of  the  Court  of  ,  on  the 

day  of last  past,  S.  S.  [dc  ],  to  whom  tho  writ  was  directed,  appeared 

before  me,  having  with  him  the  body  of  the  said  C.  D.,  together  with  said 
writ,  and  the  day  and  cause  of  hi?,  tho  said  C.  D.'s,  caption  and  deten- 
tion, as  by  said  writ  is  commanded;  and  thereupon,  the  proofs  and  alle- 
gations of  the  parties  being  heard  and  fully  understood,  and  it  appearing 
that  the  said  C.  D.  is  illegally  *  detained  under  the  custody  of  the  said 
S.  S.  [e/c] 

*  Wherefore,  it  is  ordered  that  said  C.  D.  be  and  he  is  hereby  discharged 
out  of  the  custody  of  the  said  S.  S.,  and  that  he  go  hence  without  day. 

[^As  io  costs  see  section  5753.] 

[7/"  the  party  is  recommiUed,  in  the  above  form,  at  the  first  *,  xorite  "  legally," 
and  from  "wherefore,"  insert,  in  place  thereof]: 

It  is  ordered  that  the  said  C.  D.  be,  and  he  hereby  is  recommitted  to 
the  custody  of  the  said  S.  S.  \_etc.\  [0?-,  if  Id  to  bail,  say:  It  is  ordered 
that  the  said  C.  D.  be  let  to  bail,  upon  entering  into  a  recognizance,  with 
surely  to  the  approval  of ,  to  the  amount  of dollars;  and  there- 
upon the  said  C.  D.,  with  E.  F.  and  G.  II.,  his  sureties,  entered  into  such 

recognizance,  in  the  said  sum  of dollars,  conditioned  according  to 

law. 

Order  of  Discharge  by  the  Court. 

[Form  643.] 
No.  ' — .]     In  the  Matter  of  C.  D.,  upon  Habeas  Corpus. 

This  day  S.  S.,  to  whom  a  writ  of  habeas  corpus  was  directed  on  tho 

day  of ,  upon  the  application  of ,  of  [etc.'\,  appeared  in  open 

court,  having  with  him  the  body  of  said  C.  D.,  together  with  said  writ, 
and  the  day  and  cause  of  his,  the  said  C.  D.'s,  caption  and  detention,  as 
by  said  writ  is  commanded;  and  thereupon,  the  proofs  and  allegations  of 
the  parties  being  heard  and  fully  understood,*  and  it  appearing  to  the 
court  that  the  said  C.  D.  is  illegally  detained  under  the  custody  of  the 
said  S.  S. ;  therefore  it  is  ordered,  that  the  said  C.  D.  be,  and  he  hereby  is 
discharged  out  of  the  custody  of  the  said  S.  S.,  and  that  he  go  hence 
without  day,  and  \as  to  costs,  see  section  5753]. 
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Obder  Remanding  Presoker. 

[Form  644.] 

\^Foiiow  643  to  *,  and  »ay ;] 

And  it  appearing  to  the  court  tbiit  the  said  C.  D.  is  lawfully  detained 
under  the  custody  of  the  said  S.  8.,  therefore  it  is  ordered,  that  the  said 
C.  D.  bo,  and  he  hereby  is  returned  to  the  custody  of  said  S.  S,  [«te.],  to 
be  by  him  held  and  detained  until  discharged  by  due  process  of  law. 

[//«  eaaea  if  parents,  guardians,  etc.,  no  sptafie  directions  are  given  by  the  court, 
thus :] 

And  it  appearing  to  the  court  that  said  C.  D  is  not  unlawfully  detained 
[or,  unlawfully  restrained  of  his  liberty]  under  the  custody  of  the  aaid 

,  therefore  it  is  ordered  that  the  said go  hence  thereof  without 

day,  and  [a»  to  costs,  see  section  5753]. 

HABEAS    CORPUS  AD  TESTIFICANDim. 

ExamincUion  of  a  witness  in  prison.  Sec.  5257.  A  pereon  con6ned 
ID  prison  in  this  state  may,  by  order  of  a  court  of  record,  be  required 
tj  bo  produced  for  oral  examiDatioa  in  t!»o  county  where  he  ia  impri»- 
oned;  but  in  all  other  cases  bis  examination  must  be  by  deposition. 

[Form  645.    g  52.->7  ] 
Common  Plens  Court  of County,  Ohio. 

A.  B.,  Plaintiff,     l 
No.  — .]     vs.  \  Affidavit  of  A.  B.  to  Procure  E.  F.  as  a  Witnan. 

C.  D.,  Defendant.  ) 

A.  B.,  the  above  named  plaintiff,  swears  that  E.  F.,  now  a  prisoner,  and 

imprisoned  in ,  in  said county,  and  ia  custody  of ,  is  and 

will  bo  a  material  witness  for  this  dei>onent,  on  the  trial  of  this  caui>e,  os 
he  is  advised  by  hii  counsel,  nnd  believes  that  he  c.in  not  safely  proceed 
to  the  trial  thereof,  without  the  testimony  of  the  said  E.  F.,  and  that  said 
iE.  F.  is  ready  and  willing  to  attend  as  a  witness,  at  the  trial  of  said  cause, 
aa  this  affiant  believes. 

[Date.^  A.  B. 

[  Vrri^catioH  and  jurat."] 

A  motion  to  the  court  for  the  allowance  of  the  writ  may  precede  or 
follow  the  filing  of  the  affidavit,  or  accompany  it. 


A.  B.  ] 


Allowance  of  Wrft. 
[Form  646.    2  5257] 


No.  — .]  M.                  }  Order  Granting  Writ  ad  Teat. 
0.  D.              j 
On  motion  of  said ,  by  his  attorney,  it  is  ordered  that  a  writ  be  is- 
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sued  by  the  clerk  of  this  court  to [as  sheriff  of county;  or,  wm"- 

den  of  the  penitentiary],  commanding  him  to  bring  before  this  court  K. 

F.,  •who  is  imprisoned  iu  the ,  and  in  his  official  custody,  on  the 

day  of ,  at •  o'clock  —  m.,  and  after  he  has  testified,  return  him  to 

the  prison. 

The  Writ.  ' 

[Form  647.    §  5257.] 

The  State  of  Ohio, County,  ss. 

To .Greeting: 

Wo  command  you  that  you  have  the  body  of  E.  F.,  detained  in  your 
prison  in  your  custody,  as  it  is  said,  under  saTe  and  sure  conduct,  before 
our  judges  of  the  Court  of  Common  Pleas,  within  and  for  said  county  of 

,  fit  the  court-house  in  said  county,  on  {_/he  day  sit/or  trial],  to  testify 

as  a  witness  in  a  certain  action  in  said  court  pending,  wherein  A.  B.  is 
plaintiff  and  C.  D.  is  defendant.  And  immediately  after  said  E.  F.  ehall 
then  and  there  have  given  his  testimony  in  the  said  cause,  that  you  re- 
turn him  to  the  prison  whence  he  was  so  brought,  under  safe  and  secure 
conduct.     And  have  you  then  there  this  writ. 

Witness,  etc. 

[seal.] 

Indorse:  Allowed  by  the  Court  of  Common  Fleas  of County,  this 

day  [e/c] 

Attest:  .Clerk. 

Usually,  where  a  witness  is  in  the  custody  of  the  sheriff  of  the 
county  iu  which  the  cause  is  tried,  the  court,  on  motion,  will  order  the 
sherifF  to  bring  i:i  the  witness,  without  an  affidavit  being  filed,  or  a 
writ  issued  for  that  purpose.    The  clerk  enters  the  order  on  the  journal. 

Order. 

[Form  648.    §  5257.] 
A.  B.  ] 

No.  — .]  V*.  >• 

C.  D.  J 

On  motion  of  J.  K.,  attorney  for  the  plaintiff,  the  sheriff  is  ordered  to 
bring  before  the  court  E.  F.,a  prisoner  in  his  custody,  to  testify  in  behalf 
of  the  plaintiff  in  this  cause,  and  after  he  has  testified  return  him  to  the 
prison. 

The  writs  of  Jmbeas  corpus  ad  respondendum  and  ad  satisfaciendum, 
and  other  styled  writs  of  Imbeas  corpus,  recognized  in  civil  practice,  are 
no  longer  used  ia  this  state. 
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CHAPTER  LV. 

RECEIVERSHIP. 

The  power  to  appoint,  and  the  appointment  of,  a  receiver  in  nn  ac- 
tion, is  purely  the  exercise  of  equitable  jurisdiction.  The  cause  «)r 
matter,  coucerning  which  a  receiver  is  appointed,  is  in  oisUxiia  tegi$, 
aud  the  receiver  is  the  mere  agent  or  hand  of  the  court,  and  acta  for 
it  under  its  direction  and  control.  Asa  court  can  not  be  sued,  its 
receiver  can  not  be,  nor  can  he  bring  suit,  unless  permissioa  bo  ob- 
tained from  tho  appointing  court  to  do  so,  or  the  statute  nuthorizes 
suits  by  or  against  him,  as  in  tho  case  of  receivers  of  railroads. 
§§  3415-3418. 

Generally,  to  sue  a  receiver  without  permission  granted  by  the  court 
appointing  him,  is  a  contempt  of  such  court  and  puiiJ!>hahlc  as  such. 

The  court,  state  or  federal,  which  first  obtains  juris4liction  of  a  cause, 
has  exdusive  power  over  the  same,  and  sole  authority  to  appoint  a  re- 
ceiver therein. 

"A  receiver  is  an  indifferent  person  l)ctween  the  parties  to  a  catne» 
appointed  by  the  court  to  receive  and  preserve  tho  property  or  fund  iu 
litigation  pendente  lite,  when  it  docs  not  seem  reasonable  to  the  court 
that  either  party  should  hold  it."     High  o:i  Receivers,  section  X. 

In  later  times,  when  the  stoppage  of  tlio  business,  in  which  tho  prop- 
erty placed  in  tho  hands  of  a  court  acting  tlirough  its  receiver  is 
employcil,  would  manifestly  injure  all  parlies  by  destroying  tho  value 
of  eueh  property,  as  in  tho  opcratiou  of  railroad^i,  furnaces,  factories, 
etc.,  such  receiver  is  authorized  and  empowered  to  carry  on  and  con- 
duct such  business,  while  tlie  receivership  exists,  his  expenses  and  Ibo 
debts  made  by  him  in  tho  prosecution  of  sueh  businos-*,  l)oiug  prv>vided 
to  bo  paid  before  any  other  debts,  liens,  or  claims,  as  tho  court  is  not 
legally  liable  therefor,  and  sueh  receiver's  debts  being  held  to  have 
been  incurred  for  the  benefit  and  iu  the  interest  of  all  prior  owners 
and  creditors.  As  the  carrying  on  of  a  business  is  a  great  stretch  of 
tho  powers  of  a  court,  and  can  Lo  sustained  only  upon  the  ground  of 
the  obvious  necessity  of  the  case,  in  view  of  tho  best  interests  of  all 
parlies,  great  care  should  bo  obscr\*ed  in  the  exercise  of  the  power, 
and  every  reasonable  method  ailopted  to  u>rminato  the  necesaity  for, 
and  the  receivership  as  soon  as  possible.     In  exceptional  cases,  where 
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all  parties  have  joined  in  asking  the  court  to  order  it  to  be  done,  or 
have  afterward  so  acquiesced  in  the  order  aa  to  estop  them,  receivers 
have  been  authorized  to  complete  a  railroad,  or  unfinished  work  under- 
taken before  the  institution  of  proceedings  for  the  appointment  of  a 
receiver,  but  only  in  exceptional  cases,  where  the  benefits  to  all  are 
obvious,  admitting  of  no  question  or  doubt. 

As  to  priority  of  claims  and  liens,  and  marshaling  the  same  when 
portions  are  prior,  and  parts  subsequent  to  the  receivership,  see  Union 
Trud  Co.  V.  Illinois  Midland  R.  Go.  117  U.  S.  434-481. 

WJienreceivar  appointed.  Sec.  5587.  (>Sttp.,  p.  355.)  A  receiver  may 
be  appointed  by  the  Supreme  Court  or  a  judge  thereof,  the  Circuit 
Court  or  a  judge  thereof  in  his  circuit,  the  Common  Pleas  Court  or  a 
judge  thereof  in  his  district,  or  the  Probate  Court,  in  causes  pending 
in  such  courts  respectively,  in  the  following  cases  : 

1.  In  an  action  by  a  vendor  lo  vacate  a  fraudulent  purchase 
of  property,  or  by  a  creditor  to  subject  any  property  or  fund  to  his 
claim,  or  between  partners  or  others  jointly  owning  or  interested  in 
any  property  or  fund,  on  the  application  of  the  plaintiflf",  or  of  any 
party  whose  right  to  or  interest  in  the  property  or  fund,  or  the  pro- 
ceeds thereof,  is  probable,  and  when  it  is  shown  that  the  property  or 
fund  is  iu  danger  of  being  lost,  removed,  or  materially  injured. 

2.  In  an  action  by  a  mortgagee,  for  the  foreclosure  of  his  mort- 
gage, and  sale  of  the  mortgaged  property,  where  it  appears  that 
the  mortgaged  property  is  in  danger  of  being  lost,  removed,  or  ma- 
terially injured,  or  that  the  condition  of  the  mortgage  has  not  been 
performed,  and  the  property  is  probably  insufficient  lo  discharge  the 
mortgage  debt. 

3.  After  judgment,  to  carry  the  judgment  into  effect. 

4.  After  judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  during  the  pendency  of  an  appeal,  or 
when  an  execution  has  been  returned  unsatisfied,  and  the  judg- 
ment debtor  refuses  to  apply  the  property  in  satisfaction  of  the 
judgment. 

5.  In  the  cases  provided  in  this  title,  and  by  special  statutes,  when 
a  corporation  has  been  dissolved,  or  is  insolvent,  or  in  imminent  dan- 
ger of  insolvency,  or  has  forfeited  its  corporate  rights. 

6.  In  all  other  cases  where  receivers  have  heretofore  been  appointed 
by  the  usages  of  equity. 

Note. — '-la  all  other  cases  where  receivers  have  heretofore  been  appointed  by 
the  usuL^fc  of  courts  of  equitj'."  The  cases  in  which  receivers  may  bo  appointed 
under  this  clause  can  not  well  be  enumerated  here,  but  must  bo  gathered  from 
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IrealiMt  and  eases  in  rquily,  and  Receirera  in  Equity,  such  as  High,  Edward*, 
Kerr,  etc.,  un  Receivers.  The  discuMion  or  tlio  juri>prudenco  ot  uny  legnl  sub- 
JtH.-t  14  not  within  tho  p'an  of  this  work,  us  thut  eould  not  )»«  di>no  Mn<t  accoiii> 
plisb  the  end  for  wliii-li  it  is  designed. 

Who  inelirphle  <u  receiver.  Sec.  5588.  No  party,  attoraey,  or  per- 
son iuterested  in  an  action,  shall  bo  appointed  receiver  therein  except 
by  constMit  of  the  parties. 

Oath  and  undertaking  by  receiver.  Sec.  5589.  The  receiver,  bcforo 
he  enters  upon  his  duties,  must  be  sworn  to  perform  them  faithfully, 
and,  with  surety  approved  by  the  court,  judge,  or  clerk,  execute  an 
undertaking  to  such  person,  and  in  such  sum,  us  tlio  court  or  judgo 
shall  direct,  to  the  effect  that  he  will  faithfully  discharge  the  duties  of 
receiver  in  the  action,  and  obey  the  orders  of  the  court  therein. 

Powers  of  receiver.  Sec.  5590.  The  receiver  shall  have  power,  un- 
der the  control  of  the  court,  to  bring  and  defend  actions  in  hb  own 
Dame,  OS  receiver,  to  take  and  keep  {KKsession  of  tho  property,  to  rc> 
ceivc  rents,  collect,  compound  for,  and  compromise  demands,  make 
transfers,  and  generally  to  do  such  act5  respecting  the  property  a.s  I  ho 
court  may  authorize. 

Invedment  of  funds  by  receiver.  Sec.  5591.  Funds  in  the  handis  of  a 
receiver  may  be  invested  upon  interest,  by  order  of  tho  court;  but  no 
such  order  shall  be  made  except  upon  the  consent  of  all  tho  {Hirtiei  to 
the  action. 

Dinponiion  of  property  in  Itands  of  trustee.  Sec.  5592.  When  it  ia  ad- 
mitted by  tho  pleading,  or  on  the  examination  of  a  party,  that  he  has 
in  his  possession,  or  under  his  control,  any  money  or  other  thing 
capable  of  delivery,  which,  being  the  subject  of  the  litigation,  is  held 
by  him  as  trustee  for  another  party,  or  which  belongs  or  is  due  to 
another  party,  tho  court  may  order  the  same  to  bo  defKisited  in  court, 
or  delivered  to  such  party,  with  or  without  security,  subject  to  the 
further  direction  of  tho  court. 

How  eeriain  orders  of  court  may  be  enforced.  Sec.  5593.  When  a 
court,  in  the  exercise  of  its  authority,  orders  the  deposit  cr  delivery  of 
money  or  other  thing,  and  tho  order  is  disolieyed,  tho  c»urt,  besides 
punishing  tho  disobedience  as  for  a  contempt,  may  make  an  order 
reqjiiring  the  sheriff  to  take  the  money  or  thing,  and  deposit  or  deliver 
it  in  conformity  with  the  direction  of  the  court. 

(o)  The  statute  (2  Curwcn,  8S0)  authorised  n  creditor  ti  instituto 
proceedings  against  a  turnpike  company  for  tho  collection  of  his  claim, 
and  tho  appointment  of  a  receiver  t^  receive  the  ti»il8  collectctl  upon 
the  road.  Hdd,  that  a  single  suit,  lawfully  instituted,  gave  jurisdic- 
tion to  the  court  to  sequester  the  whole  tolb,  although  tho  road  passed 
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through  and  the  gates  were  situated  in  different  counties.  And  that 
such  a  suit  having  been  brought  and  a  receiver  having  been  appointed 
by  the  court  in  one  county,  his  authority  extended  throughout  the 
state,  wherever  it  might  be  necessary  to  exercise  it,  and  he  wouhl  be 
protected  in  its  exercise  by  the  court  making  the  appointment.  Miers 
V.  Zancsville,  etc.,  Co.,  11  O.  273. 

Where  the  receivers  of  a  dissolved  corporation  had  authority  to  sue 
in  the  corporate  name,  and  used  the  name  as  a  party  plaintiff:  Held, 
that  they  must  set  forth  sufficient  to  show  the  character  in  wliich  they 
appeared  before  the  court.     Miami  Ex.  Co.  v.  Gaiio,  13  O.  269. 

A  sheriff  levying  on  property  in  custody  of  a  receiver  may  be 
ordered  to  withdraw  his  levy,  aud  answer  to  the  court  for  a  contempt 
for  having  made  such  levy.  But,  it  seems,  the  court  may  properly 
permit  a  levy,  so  as  to  enable  the  judgment  creditor  to  secure  any 
rights  to  the  property  Avhich  a  levy  would  give,  in  the  event  the  claims  in 
the  action  in  which  the  receiver  was  appointed  should  not  be  prosecuted 
or  should  not  be  sustained.     C'oe  v.  Columbus,  etc.,  R.  Go.,  10  O.  S.  372. 

The  appointment  of  a  receiver  to  take  from  the  defendant  possession 
of  his  property  can  not  lawfully  be  made  without  notice  unless  the 
delay  required  to  give  such  notice  will  result  in  irreparable  loss.  RaU- 
rvaij  Co.  V.  Jewett,  87  O.  S.  649. 

The  appointment  of  a  receiver  is  only  provisional,  for  the  more 
speedy  getting  in  of  tne  assets  in  relation  to  which  the  appointment 
extends,  and  for  the  better  securing  the  same  for  their  safety  and  the 
benefit  of  those  Avho  may  be  entitled  thereto.  He  is  a  ministerial 
officer  of  the  court,  and  responsible  for  the  exercise  of  good  faith  and 
reasonable  diligence  in  the  discharge  of  his  duties.  Lafayette  Bank  v. 
Buckingham,  12  O.  S.  419. 

It  can  not  be  said  that  a  receiver,  by  virtue  of  his  office,  becomes 
vested  with  the  title  to  the  property  or  assets  which  he  administers. 
His  relation  to  the  property,  like  that  of  a  constable  or  sheriff,  is  merely 
that  of  a  ministerial  o.fficer.     lb. 

When  order  a])pointing  a  receiver  is  not  an  appealable  order.  Eaton 
&  H.  R.  Co.  V.  Varnum,  10  O.  S.  622. 

Receiver  in  proceedings  in  aid  of  execution  in  the  Probate  Court. 
Edgarton  v.  Hanna,  110.  S.  323. 

When  proceeding  in  error  does  not  affect  order  of  court  below,  or 
l>ower  of  court  below  to  make  an  order  for  preservation  of  property  by 
a  receiver  or  otherwise.  Goode  v.  Wiggins,  12  O.  S.  341;  &wing  v. 
Townsend,  24  O.  S.  1. 

Receiver  of  the  state — How  far  agent  of  the  bank.  Lafayette  Bank 
v.  Buckingham,  12  O.  S.  419. 
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When  books  of  accoant  belonging  to  one  person  are  attached  bj  the 
pheriff  as  the  property  of  another,  and  the  court  appoints  a  receiver 
who  collects  the  accounts,  the  sheriff  is  liable  to  the  owner  for  the 
amount  collected.     UWiioni*  v.  Scarborough,  20  O.  S.  57. 

Itecciver  of  a  railroad,  how  far  liable  fur  injuries — Mode  of  obtain- 
ing redress.  Meara  v.  Holbrook,  20  O.  S.  137  ;  PoUer  v.  ButuicU,  20 
O.  S.  150. 

How  title  t'>  receiver  to  note  sued  on  should  be  stated.  Shroek  ▼. 
Cleveland,  29  O.  6.  499. 

As  to  pf)wer  to  appoint  and  practice  in  appointing  receiver  by  courts 
and  by  judges  at  chambers,  see  Cineitmati,  etc.,  R,  Co.  v.  SZoaii,  31 
O.  S.  1. 

Setoff  may  be  pleaded  in  action  brought  by  receiver  of  a  national 
bank.     Hade  v.  AlcVey,  31  O.  S.  231. 

Receiver  of  insolvent  corporation.     Clarke  v.  Thomas,  34  O.  S.  46. 

(An  order  ap{X>inting  a  receiver  to  receive  the  revenues,  etc.,  of  a 
railroad,  and  bring  the  same  into  court,  subject  to  its  order,  etc.,  and 
without  any  application  of  tite  furuh  except  to  certain  costs  accrued,  is  not 
a  final  onlcr  from  which  an  appeal  can  bo  taken  to  the  Circuit  Court.) 

A  petition  in  error  lies  from  improperly  dismissing  an  appeal. 
Eaion,  etc.,  li.  Co.  v.  Varnum,  10  O.  S.  G22. 

In  a  proceeding  in  aid  of  execution  (sections  6472,  5473)  in  the 
Probate  Court,  where  claims  of  the  debtor  against  third  jxirsons  arc  to 
be  collected,  the  appointment  of  a  receiver  is  the  proper  course,  the 
remedies  being  only  such  as  the  debtor  himself  would  have  had. 
Edgerton  v.  HantM,  11  O.  S.  323. 

The  pendency  of  proceedings  in  error  in  the  Circuit  or  Supreme 
Court,  a  l)ond  forstay  of  execution  being  given,  leaves  the  court  below 
all  jurisdiction  in  the  cause  not  inconsistent  with  the  jxiwer  to  reverse, 
vacate,  or  modify  the  final  judgment  or  order  in  which  error  is  alleged, 
and  the  lower  court  has  power  to  appoint  a  receiver  to  preserve  the 
property,  etc.     Ooode  v.  Wiggins,  12  0.  S.  341. 

And  the  receivership  is  not  vacated  by  an  appeal  to  the  Circuit 
Court.  The  receivers  in  the  Cnmnion  Pleas  ftill  remain  in  office,  not- 
withstanding the  appeal.     Swing  v.  Tatcwiend,  24  O.  8.  1. 

A  receiver,  appointed  by  the  board  of  c<mtrol  of  the  State  Bank  of 
Ohio,  under  the  act  of  February  24,  1845,  of  the  assets,  etc.,  of  an 
insolvent  branch  bank,  is  to  be  regarded  as  the  ministerial  officer  or 
agent  of  the  Slate  Bank,  and  as  acting  under  its  direction  in  settlinir  up 
the  atfairs  of  the  insolvent  bank.  I/ifayeUe  Bank,  etc.,  v.  linrkinjham, 
12  O.  8.  419. 

A  receiver  operating  a  railniad.  under  the  order  of  the  court,  is  an- 
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swerable,  in  his  official  capacity,  to  his  employes  and  others,  the  same 
as  such  raih'oad  company  would  have  been.  He  must  be  sued  as  such 
"receiver;"  and  satisfaction  of  a  judgment  obtained  against  him  in 
such  action  can  be  obtained  only  out  of  the  funds  in  his  hands,  as 
may  be  directed  by  the  court  appointing  him.  He  may  be  made  liable 
as  such  receiver  for  wrongfully,  etc.,  causing  death.  Murphy  v.  Hol- 
brook,  20  O.  S.  137. 

It  is  not  essential  to  the  validity  of  an  order  granting  leave  to  bring 
an  action  against  a  receiver  that  notice  of  the  application  for  the  or- 
der should  be  given  to  the  parties  in  the  case  in  which  the  receiver 
was  appointed.  Notice  of  such  application  to  the  receiver  is  sufficient. 
Potter  V.  Bunnell,  20  O.  S.  150, 

A  petition  in  an  action  on  a  promissory  note,  brought  by  a  receiver, 
which  alleged  that  the  plaintiff  was  duly  appointed  such  receiver  by  a 
court  having  power  to  appoint,  and  that  there  was  due  the  plaintiff, 
as  such  receiver,  etc.,  is  sufficient  on  demurrer.  Schrock  v.  Cleveland, 
29  O.  S.  499.  (But,  on  m.otion  to  make  the  petition  more  definite  and 
certain,  it  would  seem  that  the  title  of  the  plaintiff  ought  to  be  more 
fully  shown,  as  that  he  was  duly  appointed  and  qualified  as  receiver, 
with  power  to  sue,  etc.,  by  the  court  appointing  him,  and  stating  the 
case  in  which  he  was  so  appointed.) 

Proceedings  in  relation  to  the  appointment  and  removal  of  receivers 
are  special  proceedings,  and  an  order  affecting  a  substantial  right, 
made  in  such  proceeding,  is  a  final  order,  under  section  6707,  which 
may  be  reviewed  on  error.  The  same  power  to  appoint  receivers  is 
conferred  on  the  judges  as  on  the  court,  and  the  same  power  exists  in 
either  to  vacate  the  order  of  appointment ;  and  such  power  is  not  re- 
quired to  be  exercised  within  the  county  where  the  action  is  pending. 
Where  an  order  vacating  such  appointment  has  been  properly  made 
at  chambers,  the  validity  of  such  order  does  not  depend  on  the  mere 
discretion  of  the  court  or  judge  who  made  the  order  appointing  the 
receiver.  And  where  the  court,  without  any  new  showing  or  change 
of  circumstances  calling  for  judicial  action,  directs  the  order  vacating 
such  appointment  to  be  set  aside  as  a  nullity,  it  assumes  an  authority 
not  warranted  by  law.     Railroad  Co.  v.  Sloan,  31  O.  S.  1. 

Where  a  suit  is  brought  by  a  receiver  of  an  insolvent  corporation, 
under  section  5659,  ngainst  such  subscribers  to  its  capital  stock,  and 
judgment  is  rendered  for  the  balance  due,  the  court  appointing  the 
receiver  has  power  so  to  control  his  conduct  as  to  direct  him  to  collect 
only  such  part  of  the  judgment  as  will  be  the  debtor's  fair  proportion 
of  the  sum  necessary  to  discharge  the  debts,  and  adjust  such  rights  as 
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are  properly  t)  be  determiDed  in  the  suit  in  which  the  receiver  was  ap- 
pointed.     Clarke  v.  Thomoi,  34  O.  S.  46. 

A  deposit  made  with  the  superintendent  of  insurance,  ns  required 
by  sections  3593-3595,  is  held  by  him  as  security  for  policy-holders 
only,  and  not  for  the  general  creditors  of  the  company.  FaUxnbaeh  v. 
Patterson,  43  O.  S.  359. 

(Where  a  person  holds  a  claim  against  a  receiver,  which  ho  doclinea 
to  allow,  the  usual  course  is  to  file  an  intervening,  or  cross-peliton  in 
the  cause  and  court  appointing  such  receiver,  and  the  court  will  try 
the  validity  of  ^uch  claim.  Such  claimant  is  not  then  entitled  to  a 
trial  by  jury,  whatever  the  nature  of  his  cause  t)f  action  may  be.  It 
is  an  incident  to  the  equitable  action  pending  in  the  court) 

RAILROAD   RECEIVERS. 

May  sue  and  be  sued  without  leave  of  court.  Sec.  3415.  When  a  line 
of  railroad,  the  whole  or  any  part  of  which  lies  witiiin  thd  limits  of 
this  state,  has  been  placed,  by  order  of  court,  in  the  hand.**  of  a  re- 
ceiver, who  has  taken  charge  of  and  is  operating  the  same  for  the  pur 
pose  of  carrying  passengers  and  freight,  and  doing  such  other  things 
as  ordinarily  belong  to  the  running  and  management  of  railroads, 
such  receiver  may,  in  his  official  capacity,  sue  or  be  sued  in  the  courts 
of  this  state  without  leave  previously  granted ;  provide<l,  however, 
that  no  ])er8on  shall  act  as  such  receiver  unless  he  is  a  resident  citizen 
of  this  state. 

Where  action  may  be  brought,  and  service  made.  Sec.  3416.  Actions 
maybe  brought  against  the  receiver  of  a  railroad  in  any  county  thrt)ugh 
or  into  which  the  road  is  constructed,  and  service  of  summons  may  bo 
had  u[X)n  the  receiver,  or  upon  the  superintendent  of  tlic  road,  or  upon 
any  ticket  or  freight  agent  who  i.s  in  the  employment  of  or  acting  for 
the  receiver;  but  no  service  made  upon  the  ticket  or  freight  agent 
shall  bo  valid  unless  the  offico  or  place  of  business  of  such  agent  is  in 
the  county  where  suit  is  brought. 

Application  of  funds,  and  lien  thereon.  Sec.  3417.  The  earnings  of  a 
railroad  in  the  hands  of  a  receiver,  and  all  other  money  which  comes 
into  his  hands  as  such  receiver,  sliall  be  applied  fir^t  to  |xiy  0)Sts  and 
ezpeiLscs  of  the  suit  in  which  he  was  appointed,  and  the  cxpen.scs  of 
operating  and  managing  tlio  road,  including  nil  material  and  supplies 
procured  by  him  therefor,  and  liabiftties  incurred  by  him  in  such  opcra> 
tion  and  management ;  and  all  judgments  recovered  against  the  re- 
ceiver of  a  railniad  for  injuries  to  person  or  property,  or  for  wages  of 
employes,  or  work  done  or  materials  furnished  while  he  is  operating  or 
managing  the  road,  shall  be  a  lien  on  the  funds  in  his  hands  as  re- 
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ceiver,  but  shall  affect  him  only  in  his  trust  capacity,  and  not  iudi- 
vidually. 

Where  receiver  must  deposit  money.  Sec.  3418.  When  the  line  of  a 
railroad  operated  by  a  receiver  lies  wholly  within  this  state,  all  money 
which  comes  into  the  hands  of  the  receiver,  whether  arising  froni 
operating  the  road  or  otherwise,  shall  be  kept  and  deposited  in  such 
place  within  this  state  as  the  court  may  direct,  until  properly  dis- 
bursed; but  if  any  portion  of  th»y  road  lies  in  another  state,  the  re- 
ceiver shall  be  required  to  deposit  in  this  state  at  least  such  share  of 
the  funds  in  his  hands  as  is  proportioned  to  the  value  of  the  property 
of  the  company  within  this  state. 

Note. — Sections  3415-3418  have  no  application  to  cases  pending  in  the  federal 
courts,  as  state  legislation  can  not  affect  the  chancery  practice  in  the  courts  of 
the  United  States. 

(a)  A  receiver  of  a  railroad,  operating  the  road  under  the  order  of 
the  court,  in  the  manner  it  might  be  done  by  the  railroad  company, 
and  having  the  exclusive  control  of  the  road,  and  his  agents  and  em- 
ployes in  the  business,  may  be  made  answerable  in  his  official  capacity, 
to  his  employes  and  others,  for  injuries  sustained  through  the  negligent 
discharge  of  his  duties  by  himself  or  agents,  where  the  railroad  com- 
pany, if  it  were  operating  the  road,  would  have  been  liable.  Meara 
V.  Receivers,  20  O.  S.  137. 

But  satisfaction  of  a  judgment  rendered  against  a  receiver  in  such 
case  can  be  obtained  only  out  of  the  fund  in  his  hands,  as  may  be  di- 
rected by  the  court  appointing  him.     Id. 

(As  to  receivers  in  actions  to  dissolve  corporations,  see  sections  5056- 
5672;  in  aid  of  execution,  sections  5484-5489;  in  attachment,  sec- 
tions 5539-5543.) 

As  the  number  of  forms  under  this  chapter  have,  in  view  of  the  ex- 
tensive field  of  this  work,  to  be  limited,  and  as  the  facts  in  every  case 
for  the  appointment  of  a  receiver  must  be  alleged  in  addition  to  the 
facts  entitling  the  party  to  the  general  relief  demanded,  the  precedents 
following  are  limited  to  the  case  of  "  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity." 

As  between  tenants-in-common  or  joint-owners  of  real  estate,  courts 
of  equity  manifest  the  same  aversion  to  the  appointment  of  receivers 
as  in  other  cases  where  the  jurisdiction  is  invoked  against  a  tenant  in 
possession,  under  claim  of  title,  in  a  controversy  concerning  the  riglit  to  the 
disputed  property.  High  on  Rec,  section  603.  Yet  in  some  cases 
receivers  will  be  appointed,  as  where  one  tenant-in-common  is  in  the 
actual  occupancy  of  all  the  property  and  in  receipt  of  the  rents  and 
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profits,  excluding  his  co-tenant  therefrom,  and  especially  when  the  do 
fendant  in  possession  is  insolvent,  or  when  the  phiiutiS*  owns  a  part  of 
the  real  estate  and  the  defendant  is  in  the  occupancy  of  the  whole, 
taking  all  tho  rents  and  profits — a  receiver  will  l)e  appoiiitc<l  ns  to  such 
part.  Or  in  the  case  of  equitable  tenauts-in-common,  the  title  being 
in  a  trustee,  aud  one  has  been  put  in  possession  by  the  trustee,  a  rc- 
<  oiver  may  be  appointed  as  to  the  respective  ehares  of  such  co-tenants 
out  of  possession,  or  in  the  case  of  mining  property  where  many  are 
interested,  or  in  actions  of  partition  of  real  estate  between  tenants  in- 
common,  when  it  is  apparent  to  the  court  that  the  relief  is  neceasary 
to  protect  all  parties  in  interest.  There  are  also  many  other  cases,  not 
enumerated  in  section  5587,  in  which  receivers  may  be  appointed. 

Equitable  Partition,  when  Advancements  to  Some  op  the  Heirs 

Mil:  Allkukd. 

[Form  649.] 

[^Court,  number,  and  style  of  the  cause,  and  averments  as  t'/t  Form  549,  and 
adl :] 

And  tho  plaintiff  further  soys  that  the  defendants, nnd ,  nre, 

and  have  be«n  in  tho  occupancy,  to  the  exclusion  of  the  plaintiff  and  all 

the  other  parties  herein,  since  about  the  day  of ,  a.  d.  18 — ,  of 

the  lands  and  tenements  hereinbefore  describeil,  nnd  are,  and  have  been 
during  nil  said  time,  in  the  receipt  and  enjoyment  of  all  tho  products, 
use,  rents,  and  profits  thereof;  that  they  have  suffered  said  premises  to 
become  and  remain  out  of  repair,  are  committing  waste  upon  the  same 
by  cutting  down,  removing,  and  selling  the  timber  thereon,  nnd  appropri- 
atiug  the  proceeds  thereof  to  their  own  use,  and  have  (ailed  to  pay  llio 

taxes  upon  said  premises  sinco  the day  of ,  a.  n.  18 — ,  whereby 

•aid  landi  became  delinquent  and  forfeited  to  the  state  for  taxes. 

Wherefore,  the  plaintiff  pnys  that  a  receiver  bo  appointed  to  take  po^ 
session  of  all  said  premises,  rent  the  same  to  the  best  advant-igo  during 
the  pendency  of  this  action,  collect  such  rents,  nnd  out  of  the  proceeds 
thereof  pay  nnd  keep  piid  nil  taxes  ond  assessments  upon  said  premises, 
ond  I  ho  costs  of  this  receiverj*hip,  with  power  to  sue,  as  such  receiver,  in 
nil  cases  where  the  interests  of  his  receivership  may  in  bis  judgment  re- 
quire him  to  do  so,  and  that  ho  report  bis  proceedings,  etc.,  from  time  to 
iime,  to.  the  court,  aiid  when  and  as  tho  court  may  require  him  to  do  so. 
etc.     [Here  Jvllom  with  the  prayer  for  relief,  as  in  said  Form  No.  549] 

Notice  to  the  defendants  of  the  application  for  a  receiver  should  be 
given,  as  courts  are  averse  to  interference  without  such  notice.  The 
court  befor3  appointing  a  receiver  may  hear  evidence  by  affidavit,  or 
otherwise,  as  it  may  direct     The  privilege  of  naming  the  receiver  is 
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usually  accorded  to  the  party  making  the  motion  therefor,  but  who 
shall  be  the  appointee  is  under  the  control  of  the  court. 

The  forms  given  ante,  Receivers  in  Attachment,  are  deemed  a  suflS- 
cient  guide  to  the  lawyer. 

Receivers  of  Railroads. — Without  the  order  of  the  court,  a  re- 
ceiver can  incur  no  expense  beyond  what  is  absolutely  necessary  for  the 
preservation  of  the  property  in  his  hands.  Gowdrey  v.  Galveston  M. 
Co.,  93  U.  S.  352.  And  earnings  of  a  railroad  are  chargeable  for 
goods  lost  in  transportation,  and  damages  to  property  during  his  re- 
ceivership.    Id. 

Courts  do  not  ordinarily  authorize  trustees  of  a  railroad  to  borrow 
money  on  receivers'  certificates,  to  complete  the  road,  making  them  a 
paramount  lien.  Shaw  v.  Railroad  Co.,  100  U.  S.  605.  But  the  court, 
in  a  proper  case,  has  power  to  do  so,  as  to  pay  for  rolling  stock,  build- 
ing new  road,  etc.,  giving  them  priority  to  mortgage  lieu,  the  trustees 
of  the  mortgage  having  notice.  MUtevberger  v.  Logansport  R.  Co.,  106 
U.  S.  286. 

Court  can  order  receiver  to  raise  money,  to  preserve  and  manage  the 
road,  making  the  same  a  paramount  lien.  Wallace  y.  Loomis,  97  U. 
S.  146. 

Funds  must  be  applied  to  the  satisfaction  of  liens  of  mortgagees,  and 
not  to  debts  of  general  creditors.  Fosdick  v.  Schull,  99  U.  S.  235 ; 
Huidekoper  v.  Locomotive  Works,  id.  258. 

Net  earnings,  by  order  of  court,  may  be  applied  to  payment  of  claims 
having  superior  equities  to  the  bond-holders.  Hale  v.  Frost,  99  U.  S. 
389. 

Debts  contracted  for  necessary  operating  expenses  are  paramount  li- 
abilities, if  mortgagees  or  trustees  takj  possession.  Bumham  v.  Bo- 
wen,  111  U.  S.  776. 

By  authority  of  court,  receivers'  certificates  may  be  issued  having 
priority  over  mortgage,  but  not  for  their  full  amount  if  authorized  to 
be  sold  for  less.     Swan  v,  Clark,  110  U.  S.  602. 

Receiver  not  compelled  to  specifically  perform  a  contract  with  a  li- 
censee, the  license  being  given  for  money  advanced  prior  to  the  receiv- 
ership,    laipress  Co.  v.  Railroad  Co.,  99  U.  S.  191. 


BU&STI£a — TBBIR   EIOHTS  AND   REMKDUS.  1089 


CHAPTER  LVI. 

SURETIES— THEIR  RIGUTS  AXD    REMEDIES. 

As  to  who  may  bring  nu  action  against  a  surety,  see  (section  4994); 
how  made  party  to  a  judgment  against  his  principal  (section  5371);  how 
judgment  against  principal  and  surety  entered,  certifying  surety  as 
such,  and  execution  in  such  case  (i^ection  5419);  surety  of  officer  may 
be  made  party  to  judgment  of  amercement  against  such  officer  f sec- 
tion 5599);  surety  on  administration  bond,  how  he  may  defend  (sec- 
tion 6201);  on  bond  of  wife,  as  guardian  of  husband,  when  liable 
(section  6303);  certain  rights  of  not  aflected  (section  6103);  liable  in 
action  to  enforce  distribution  of  estate,  and  on  bond  of  executor,  on 
distribution  (section  6201);  and  for  other  provisions  affecting  sureties 
(sections  2,  6,  580,  1743,  4952,  4953). 

The  rule  is,  that  a  surety  can  only  be  held  liable  acconling  to  the 
precise  terms  of  his  written  contract,  upon  which  he  has  the  legal  right 
to  iusiiit  (tiU  1,  div.  7,  ch.  12,  Rev.  Stats.). 

Certain  sureties  can  nU  wiice  their  rights.  Sec.  5832.  In  contracts 
for  the  payment  of  money  to  banks  or  bunkers,  sureties  in  fact,  known 
to  the  imrtics  to  be  such  nt  the  time  such  contracts  were  made,  may  ba 
proved,  and  sliall  be  considered  in  nil  courts,  to  be  sureties,  and  have 
all  the  privileges  of  sureties,  any  thing  in  the  contract  expressed  to  the 
contrary  uotwiilistanding. 

Certain  sureties  may  require  creditors  to  sw*.  8fiC.  5833.  A  penon 
bound  as  surety  in  a  written  instrument  for  the  payment  of  money,  or 
other  valuable  thing,  may,  if  a  riglit  of  action  accrue  thereon,  require 
his  creditor,  by  notice  in  writing,  to  commence  an  action  on  such  inr 
struinent  forthwith,  against  the  principal  debtor;  and  unless  the  cred- 
itor commence  such  action  within  a  reasonable  time  thcroafler,  and  pro- 
•  eod  with  due  diligence,  in  the  ordinary  course  of  law,  to  recover  judg- 
ment against  the  principal  debtor  for  the  money  or  other  valuable 
tiling  duo  thereby,  and  to  make,  by  execution,  the  amount  thereof,  the 
creditor,  or  the  assignee  of  such  instrument,  so  failing  to  comply  with 
the  requisition  of  such  surety,  shall  thereby  forfeit  the  right  which  ho 
wouhi  otherwise  have  tj  dcmaudand  receive  of  such  surety  the  amount 
due  thereon.  ■ 
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(a)  Under  a  statute  similar  to  this  section  it  was  held  that  when  the 
surety  gave  notice  to  the  creditor  to  sue,  it  was  not  a  compliance  with 
the  statute  to  sue  the  surety  alone,     Slarling  v.  Buttles,  2  O.  303. 

A  surety  who  has  given  notice  in  writing  to  the  creditor  to  proceed 
against  the  principal  debtor  must  set  forth  the  fact  in  his  answer  ;  ho 
can  not  otherwise  avail  himself  of  it  as  a  defense  at  the  trial.  Head- 
inrjton  v.  N<jf,  7  O.  (1  pt.)  229. 

The  notice  is  of  no  validity  unless  in  writing.  Jenkins  v.  Clarkson, 
7  O.  (1  pt.)  72.  And  it  must  contain  an  unconditional  requirement  to 
commence  an  action  forthwith  ;  and  a  notice  that  the  surety  "  wishes  " 
the  creditor  "  to  proceed  against  the  principal  debtor,"  and  collect 
"the  claim,  or  have  it  arranged  in  some  way,"  and  that  the  surety 
does  "  not  wish  to  remain  bail  any  longer,"  is  not  sufficient.  Baker  v. 
Kellogg,  29  O.  S.  663. 

Within  a  month  after  a  promissory  note  became  due,  the  surety 
delivered  to  the  payee,  in  writing,  a  notice  in  which  were  the  words 
"  you  are  hereby  required  at  once  to  proceed  and  collect  the  note  you 
hold,  upon  which  I  am  surety,  and  also  the  words,  "  I  will  stand  no 
longer,"  and  the  payee  waited  six  years  and  then  sued  upon  such  note, 
and  it  was  held  that  such  notice  was  sufficient  under  this  section,  and 
the  surety  released.     IUffy.  We'jmovth,  40  O.  S.  101. 

Such  notice  must  be  in  writing,  and  require  the  creditor  to  com- 
mence an  action  forthwith  on  the  obligation  in  which  the  surety  is 
bound.  No  particular  form  of  words  is  required.  Substantial  com- 
pliance with  the  statute  is  sufficient.  If  there  bo  but  one  such  notice 
given,  and  there  be  two  or  more  obligations  of  the  same  kind  on  which 
such  surety  is  bouud  for  such  principal,  the  notice  will  be  too  uncer- 
tain, but  if  the  creditor,  when  the  same  is  served  upon  him,  verbally 
agrees  that  it  sliall  apply  to  all  obligations  upon  which  the  surety  is 
bound  t3  him  for  such  principal,  it  will  be  held  sufficient,  and  the  ad- 
ministrator of  the  surety  may  plead  the  same  in  discharge  of  liability. 
Clark  V.  Osbom,  41  O.  S,  28.  Substantial  cumpliance  with  this  sec- 
tion sufficient.     Meriden  v.  Flora,  44  O.  S.  430. 

Representatives  of  sureties  rfiay  Jvave  benefit  of  last  section.  Sec.  5834.  The 
executor  or  administrator  ofasurecy  so  bound  may,  in  like  manner,  make 
such  requisition  of  the  creditor,  or  his  executor  or  administrator,  as  pro- 
vided in  the  preceding  section;  and  in  case  of  failure  of  the  cred- 
itor, or  his  executor  or  administrator,  to  proceed  as  therein  required,  the 
executor  or  administrator,  if  he  make  the  requisition,  shall  have  the 
same  relief  as  is  therein  provided  for  a  surety 

Limitation  of  the  last  two  sections.     Sec.  5835.  Nothing   in    the   last 
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two  sections  contained  shall  be  so  construed  as  to  affect  lands  required 
by  low  to  bo  given  by  gimrdiauit,  executors,  administrators,  trustees 
of  ail  express  trust,  public  officers,  or  ar»y  lx)nd  or  iindertakiug  required 
by  law  to  be  given  in  an  action  «>r  legal  proceeding  ia  any  court  of 
this  state. 

When  surety  subrogated,  aiid  may  revive  judgment  in  his  oum  name. 
Se''.  5S36.  (Sup.,  p.  3o8.)  When  the  surety  in  a  judgment,  wlio  is 
certified  therein  to  bo  such,  or  his  personal  representative,  pays  the 
ju  ignicnt,  or  any  part  thereof,  he  sijall,  to  the  extent  of  such  payment, 
have  all  the  rights  and  remedies  against  tho  principal  debtor  that  tho 
plaintiff  had  at  the  time  of  such  payment;  and  proceedings  to  revivo 
the  judgment  shall  be  as  provided  in  section  5367,  and  shall  he  in  the 
name  of  such  surety  or  representative,  but  the  plaintiff  in  the  original 
action  shall  not  be  liable  for  any  costs  therein. 

Xote. — Tho  cstHblUhbd  rtilo  in  courts  of  oqiiitjr  U  that  the  right  uf  a  soroty  to 
■ubr'>gntion,  against  h'n  principal,  to  tiio  rights  of  his  creditor,  arise*  only  on 
full  payment  uf  such  crmJitor — no  ri;;ht  of  subrogation  cxistin:;  a*  to  part  on 
payment  by  the  surety  of  such  p»rt,  nnd  thus  thu  principid  debtor  will  not 
have  tho  additional  burden  cast  upun  him  of  dealing  with  two  or  mi>ru  cred- 
itors instead  of  ono,  nnd  of  beini;  obliged  to  pay  to  each  creditor  his  portion 
of  such  entiro  indebtedness,  instead  of  paying  it  as  an  entirety  to  one,  as  be 
con  I  meted  to  do. 

And  hero  it  may  not  bo  nmifs  to  obscryo  that,  as  a  rule,  it  is  unsafe  for 
legislatures,  without  very  .mature  consideration,  to  amend  legal  rules  estab- 
lished and  acquiesced  in,  fur  n  long  time,  by  courts  of  equity,  as  tbey  bare 
been  cstablifehcd  upon  a  full  c*onsideration  of  all  the  elements  and  condilinna 
which  they  govern. 

If  the  party  seeking  subrogation  is  not  n  surety,  tho  general  rule  in  equity 
will  apply,  and  the  entire  liability  must  be  discharged  before  the  right  of 
subrogation  to  any  part  can  arise. 

(a)  In  such  case  the  right  to  bo  subrogated  is  limited  to  ten  yean. 
This  section  is  constitutional,  and  applies  to  tho  revivor  of  a  judg- 
ment paid  by  the  surety  nnd  durmuut  when  the  statute  was 
passed  and  took  effect  Its  passage  was  not  tho  exercise  of  judicial 
functions  by  the  legislature.     Peters  v.  MeWilliams,  36  O.  S.  155. 

Sureties  of  county  officers  may  apply  to  be  discharged.  Sec.  5837.  A 
surety  of  a  sheriff,  auditor,  probate  judge,  county  treasurer,  clerk  of  the 
Court  of  Common  Pleas,  recorder,  or  coroner,  may  at  any  time  notify  tho 
county  commissioners,  by  giving  at  least  five  days*  written  notice,  that 
he  is  unwilling  to  continue  aa  surety  for  such  officer,  and  will,  at  a  time 
to  be  therein  name  1.  mike  application  ti  the  commissioners  to  be  x» 
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leased  from  further  liability  upon  his  bond ;  and  he  shall  also  give  at 
least  three  days'  written  notice  to  such  officer  of  the  time  and  place  at 
which  such  application  will  be  made. 

Duty  of  commissioners  in  such  cxse.  Sec.  5838.  The  county  commis- 
sioners, upon  such  notice  being  given,  shall  hear  the  application,  and 
if,  in  their  opinion,  there  is  good  reason  therefor,  shall  require  such 
officer  to  give  a  new  bond,  conditioned  according  to  law,  to  their  satis- 
faction, within  such  reasonable  time  as  they  may  direct ;  and  if  such 
officer  fail  to  execute  such  bond,  the  office  shall  be  deemed  vacant, 
and  shall  be  immediately  filled  as  other  vacancies  therein  ;  but  such 
original  sureties  shall  not  be  released  or  discharged  until  the  filing  of 
the  new  bond,  or  the  expiration  of  the  time  allowed  therefor,  and  shall 
be  liable  only  for  the  official  acts  of  such  officer  from  the  time  of  the 
execution  of  the  original  bond  to  the  filing  of  the  second  bond,  or  the 
expiration  of  the  time  allowed  therefor;  and  the  costs  of  such  applica- 
tion shall  be  paid  by  the  surety  who  makes  t!ie  same. 

Sureties  of  constable  or  marshal  may  apply  to  he  discharrjed.  Sec.  5839. 
If  a  constable,  or  the  marshal  of  a  municipal  corporation,  neglect  or 
refuse,  on  demand  made  for  that  purpose  by  a  person  entitled  thereto, 
his  agent  or  attorney,  to  pay  all  money  by  him  received  in  his  official 
capacity  for  the  use  of  such  person,  a  surety  of  such  constable  or  mar- 
shal may  give  notice  to  the  trustees  of  the  township,  or  the  council  of 
the  corporation,  in  which  such  constable  or  marshal  resides,  of  his  re- 
fusal or  neglect  to  pay  over  money  by  him  collected  by  virtue  of  his 
office,  and  that  he  is  unwilling  to  continue  as  his  surety. 

Proceedings  by  council  or  trustees  in  such  case.  Sec.  5840.  The  trus- 
tees or  council,  as  the  case  may  be,  upon  sucli  notice  being  given,  shall 
immediately  inform  the  constable  or  marshal,  in  writing,  of  the  refusal 
of  his  surety  to  continue  as  such,  and  that  he  is  required  to  give  a  new 
undertaking,  conditioned  according  to  law  ;  if  such  constable  or  mar- 
shal give  such  undertaking,  to  the  satisfaction  of  the  trustees  or  coun- 
cil, within  ten  days  after  receiving  such  notice,  the  sureties  upon  the 
first  undertaking  shall  be  released  and  exonerated  from  all  further 
liability  thereon;  and  if  the  constable  or  marshal  fail  to  give  a  new 
undertaking  within  ten  days  after  having  received  such  written  notice, 
such  failure  shall  be  deemed  and  taken  as  a  resignation  of  his  office, 
and  the  trustees  or  council  shall  proceed  to  fill  such  vacancy  as  is  pro- 
vided in  other  cases. 

Sureties  of  treasurer  of  school  fund  may  apply  to  be  disdiarged.  Sec 
5841.  A  surety  of  the  treasurer  of  school  funds,  in  any  school  district 
organized  under  the  provisions  of  law,  may  at  any  time  notify  the 
board  of  ed  ucation  of  the  proper  district,by  giving  at  least /ve  days'  notice, 
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in  writing,  thai  he  U  uuwilliug  to  cuotlnue  aa  surety  for  such  treasurer, 
and  will,  ut  a  time  therein  nanic<I,  make  application  tu  the  buanl  of 
education  to  be  released  froni  further  liability  upon  his  bond  ;  and  he 
shall  also  give  at  least  three  days'  notice  in  writing  to  such  treasurer, 
of  the  time  and  place  nt  which  the  application  will  be  made. 

Proceedings  by  boani  of  education  in  »iirh  cwx.  Sec.  5842.  The  board 
of  education,  upon  such  notice  boiug  given,  shall  hear  the  application, 
nnd  if,  in  their  opinion,  there  is  gtHnl  reas;)n  therefor,  shall  require  the 
treasurer  to  give  a  new  bond,  conditioned  according  to  law,  and  to  the 
satisfaction  of  the  board,  within  such  time  as  they  may  direct;  and  if 
the  treasurer  fail  t)  execute  such  bend,  the  office  shall  be  decmeti 
vacant,  and  shall  be  immediately  filled  as  other  vacancies  therein ; 
but  such  original  sureties  shall  not  be  released  or  dischargetl  until  the 
filing  of  the  new  bond,  or  the  expiration  of  the  time  allowe<l  therefor; 
and  the  cost  of  such  application  slmll  be  {mid  by  the  |x>rHou  muking 
the  same. 

Sureties  of  township  officers  viay  apply  to  he  discharged.  Sec.  5843.  A 
surety  of  a  ju:<tice  of  the  ])eace,  constable,  township  treasurer,  or  any 
township  officer,  may  at  any  time  notify  the  township  trustees,  by  giv- 
ing at  le:jst  five  days'  notice,  in  writing,  that  he  is  unwilling  to  con- 
tinue as  surety  for  such  officer,  and  will,  at  a  time  therein  named, 
make  application  t)  tlic  township  trustees  t)  be  released  from  further 
liability  uptn  his  bond;  and  he  shall  also  give  at  least  three  day^ 
notice  in  writing  to  such  officer,  of  the  time  and  place  at  which  the  ap- 
plication will  be  made. 

Proceedings  by  township  truftees  in  stich  eases.  Sec.  5844.  The  town- 
ship trustees,  upon  such  notice  being  given,  shall  hear  the  application, 
and  if  they  find  that  such  officer  neglects  or  refuses,  on  demand  by  a 
person  entitled  thereto,  his  agent  or  attorney,  to  pay  over  all  money 
by  him  received  in  his  official  capacity  for  the  use  of  such  person,  or 
if,  in  their  opinion,  there  is  other  good  reason  therefor,  they  shall  re- 
quire such  officer  to  give  a  new  boml,  conditione<i  according  to  law. 
and  to  the  satisfaction  of  the  trustees,  within  such  time  as  they  may 
direct ;  nnd  if  the  officer  fail  to  execute  such  bond,  the  office  shall  be 
deemeil  vacant,  and  sliali  be  immediately  fille<I  as  other  vacancies 
therein ;  but  sucH  original  sureties  sliall  not  bo  relpascd  or  discharged 
until  the  filing  of  the  new  bond,  or  the  expiration  of  time  allowed 
thcref  >r,  but  they  sliall  be  liable  only  for  tlio  official  acts  of  such  offi- 
cer from  the  time  of  the  execution  of  the  original  bond  to  the  filing  of 
the  new  bond,  or  the  expinttion  of  the  time  allowed  therefor ;  and  tho 
costs  of  the  application  sliall  I)c  paid  by  the  person  making  the  i^ame. 

Sureties  may  by  action  compel  principal  to  diteharge  debt.    8bc.  5845.  A 
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surety  may  maintain  an  action  against  his  principal,  to  compel  him  to 
discharge  the  debt  or  liability  for  which  the  surety  is  bound,  after  the 
same  becomes  due. 

Wlien  surety  may  have  action  for  indemnity  before  debt  due.  Sec.  5846. 
A  surety  may  maintain  an  action  against  his  principal,  to  obtain  in- 
demnity against  the  debt  or  liability  for  which  he  is  bound,  before  it  is 
due,  whenever  any  of  the  grounds  exist  upon  which,  by  the  provisions 
of  tliis  title,  an  order  may  be  made  for  arrest  or  for  an  attachment. 

May  have  any  'provisional  remedy.  Sec.  5847.  In  such  action  the 
surety  may  obtain  any  of  the  provisional  remedies  mentioned  in  division 
six  of  this  title,  upon  the  grounds  and  in  the  manner  therein  provided. 

(a)  Tlie  provisions  of  section  5845  and  the  two  succeeding  sections, 
neither  abrogate  nor  effect  the  equitable  principle  which  releases  tho 
surety,  when,  without  his  consent,  the  time  of  payment  is  extended  by 
agreement  between  the  creditor  and  the  principal  debtor.  Ide  v. 
Churchill,  14  O.  S.  372. 

A  surety  may  proceed  against  his  principal  in  equity  to  have  his  estate 
subjected  to  the  payment  of  the  debt,  without  making  payment  him- 
self before  commencing  suit.     Slump  v.  Bogers,  1  O.  533. 

When  one  of  two  partners  is  deceased,  and  the  other  insolvent,  a 
surety  for  the  firm,  having  paid  the  debt,  may  proceed  in  equity  against 
the  estate  of  the  deceased  partner,  without  prosecuting  a  suit  against 
the  survivor.     Horsey  v.  Heath,  5  O.  353. 

When  judgment  has  been  rendered  against  principal  and  surety,  and 
the  principal  is  insolvent,  a  court  of  chancery  will  entertain  jurisdiction 
of  a  suit  brought  by  the  surety  for  the  purpose  of  reaching  credits  of 
the  principal,  and  appropriating  them  in  payment  of  the  judgment, 
although  the  surety  has  not  paid  the  money.  MoConnell  v.  Scott,  15 
O.  401. 

When  an  attachment  has  been  allowed  under  section  5846,  before 
the  debt  became  due,  it  is  error  for  the  judge  to  discharge  it  on  motion 
alleging  insufficiency  of  the  facts  stated  in  the  affidavit  for  the  attach- 
ment, they  being  in  the  words  of  the  statute  ;  the  remedy  in  such  caso 
is  by  petition  in  "error.     Gans  v.  Tlwmpson,  11  O.  S.  579. 

Notice  by  Surety  to  Creditor  to  Sue  Principal. 
[Form  650.    §  5S33.] 

To :  You  are  hereby  required,  forthwith,  to  commence  an  action 

against on  a  certain  [^hcre  describe  the  instrument},  and  whereon  I  am 

surety. 

[Da^e.]  (Signed.)  ,  Surety. 

Note. — "  Forthwith"  means  "  as  soon  as  by  reasonable  exertion,  confined  to 
the  object,  it  may  bo  accoinplished."     Bouv.  L.  D. 
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Answer  of  Surety  in  an  Action  by  Creditor  against  Sorett 
ON  Such  Instrument,  Setting  up  Notice  to  Sue  the  Prin- 
cipal Debtor,  etc. 

[Form  651.    2  5S33.] 
[  Venue,  court,  and  style  of  the  c<mc.j 

For  answer  to  the  petition  herein,  tho  said  defendant  says  that  upon 
the  said  [name  the  instrumeit  sued  on],  this  ilereiidunt  vrus  only  the  surety 

of  the  said ,  which  fact  was  well  known  to  the  said  plaintilF;  and  ihat 

after  the  said  obligation  sued  upon  henin  became  due,  to  wit,  on  the 

day  of .  A.  D.  18 — ,  this  defendant  served  a  notice,  in  writing,  signed 

by  this  defendant,  upon  the  said  plaintiR  [or,  if  a/lernotiee  the  fTtdiVt  as- 
signed  the  cLiim  to  the  plaintiff,  or  to  any  one  through  whom  the  plaintiff  cUdmt^ 

tay :  upon  ,  who  was  then  the  owner  of  saiil  obligation],  .•»  copy  of 

which  notice  is  hereto  attached,  marked  "A,"  an^l  made  pert  hereof. 

This  defendant  further  says  that  said  plaintifl[tf/',  owner]  did  not  forth- 
with commence  an  action  against  paid  ,  said  principal  debtor,  but 

wholly  failed  to  do  so  [until  on  or  about  the day  of ,  a.  d.  18—, 

aeenrdmg  to  the  fact"]. 

And  by  reason  of  the  premises,  this  defendant  claims  to  be  discharged 
from  any  liability  to  tho  plaintiff  herein. 

He  therefore  asks  judgment  against  the  plaintiflT,  that  he  go  hence  with- 
out day  and  recover  his  costs  in  this  behalf  expendeil. 

[  Vcnfieeaion'\  ,  Attorney  for  Defendant. 

Koie. — If,  at  tho  timo  of  tho  gcrvico  of  tho  notice,  tlio  priiu-inal  debtor  was 
solvent,  HM(I  afterwHrU  becHino  and  remains  insolvent,  it  will  bu  well  t4>  »t«to 
such  fuet  in  the  answer  to  insure  a  nioro  strict  conalruetion  of  the  wordi  "forth- 
with "  and  "  K  reasonable  lime  iboreaftor." 

If  an  action  be  commenced  by  tlio  creditor  a!;ain«t  tho  principal  debtor  in 
due  tim<%  but  is  not  diligently  prosecuted,  tho  answer  should  stale  tliattbore- 
arter  sucii  creditor  did  not  proceed  with  duo  diligence,  in  the  ordinary  course  of 
law,  and  recover  judgment  a'.;ainil  said  principal  debtor,  and  make  by  execu- 
tion tho  amount  of  said  dobt,  but  [Here  state  thejacts  in  regard  to  the  Ugal  actio* 
taken  by  such  creditor]. 

Proceedings  by  Surety,  Certified  as  Such  in  the  Judgment, 
Who  has  Paid  All  ou  a  Part  Thekeof,  to  dk  Sudhogated 
TO  THE  Rights  of  the  Judgment  Creditor  against  tu£  Prin- 
cipal Debtor— Motion  for  Subrogation. 

[Form  652.    5.0830.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,  ) 

No. — .]  vs.  \  Motion  of  K  F.  for  Subrogation. 

C.  D.  and  E.  F.,  Defendants.  ) 
And  now  comes  the  said  defendant,  E.  F.,  and  represents  to  the  ooorl 
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that  he  has  [fully]  paid  and  discharged  the  judgment  herein,  in  which 
he  is  certified  as  surety  of  said  C.  D.,  the  same  having  been  paid  by  him 
on  the day  of ,  a.  d.  IS — . 

He  therefore  moves  f  lie  court  to  subrogate  him  to  [all]  the  rights  in  the 
premises  of  said  plaintiff,  A.  B.,  against  the  said  defendant,  C.  D. 

[Verification.^ ,  Attorney  for  said  E.  F. 

Note. — It  will  be  advisable  to  serve  a  copy  of  such  motion,  with  notice  of  the 
time  and  place,  etc.,  of  hearing  the  same,  upon  both  the  plaintiff  and  principal 
debtor. 

Order  of  Subrogation. 

[Form  653.    §  5836.] 
A.  B.  ] 

No.  — .]  vs.  >  Subrogation  of  E.  F. 

C.  D.  and  E.  F.       j 

This  day  the  motion  filed  herein  of  said  defendant,  E.  F..  on  the 

day  of ,  A.  D.  18 — ,  came  on  to  be  heard  by  the  court,  and  the  court 

finding  the  facts  therein  stated  to  be  true: 

It  is  ordered  by  the  court  that  said  E.  F.  be  and  he  hereby  is  subrogated 
to,  and  shall  have  all  the  rights  and  remedies  of  said  A.  B.  against  the 
said  C.  D.  that  the  said  plaintiff  had  at  the  said  time  of  such  payment, 
to  wit,  on  the  day  of ,  18 — . 

Action  by  Surety  to  Compel  the  Principal  to  Pay  the  Debt. 

[Form  654.    §  5845.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    ] 
No.  — .]  vs.  >  Petition. 

C.  D.,  Defendant.  J 

The  plaintiff,  A.  B.,  for  a  cause  of  action  against  said  C.  D.,  the  defend- 
ant, says  that,  on  or  about  the  day  of ,  a.  d.  18 — ,  the  defendant 

and  the  plaintiff  [/or  example^  made  their  certain  promissory  note  for  the 

sum  of dollars,  payable  to  the  order  of  E.  F., after  date,*  which 

period  has  elapsed,  and  the  said  sum  of  money  is  now  due  to  said  E.  F. 

upon  said  promissory  note,  with  interest  from  the day  of ,  a.  d. 

18 — ,  from  said  defendant  and  the  plaintiff. 

And  that  upon  said  promissory  note,  for  the  payment  of  said  sum  of 
money,  according  to  the  tenor  and  effect  thereof,  the  plaintiff  is  surety 
merely  for  said  defendant,  C.  D.,  and  the  same  is  wholly  unpaid,  though 
the  plaintiff  has  requested  the  defendant  to  pay  and  discharge  said  debt, 
which  he  has  wholly  failed  to  do. 

Wherefore  the  plaintiff  prays  that  said  defendant  be  compelled  to  pay 
and  discharge  the  said  debt  and  liability  without  delay,  and  for  all  proper 
relief,  etc. 

[_Vcrification.2  ,  Attorney  for  Plaintiff. 

Note. — Such  actions  are  usually  brought  when  ground  exists  for  attachment 
or  arrest.  For  attachment,  see  sections  5521,  5522.  For  arrest,  see  section 
6492;  and  see  forms  in  attachment  and  arrest. 
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Petition  in  Such  Case  Before  Debt  is  Dub. 

[Form  655.    g  6846.] 
Common  Pleas  Court  of County,  Ohio 

A.  r...  Plaintiff.        | 
Xo  — .]  V*.  >  Petition. 

«'.  D.,   Defendant,  j 

[FoUow  preec'iing  fitrm  to  *  and  any ;]  which  is  not  yet  due,  but  which  will 

bi-como  due  and  p.iyable  to  said  E.  F.  on  the day  of ,  a.  d.  18 — , 

according  to  the  tenor  and  effect  thereof;  and  the  plaintiff  i^i  surety 
merely  for  the  said  C.  D.  on  thu  said  [promissory  note],  and  the  same  it 
wholly  unpaid  and  un.satisfied,  and  is  just.     §  55C5. 

And  the  said  C  D.  \  Here  state  one  or  more  of  the  groumlt  for  cdtaehment  Ixfor* 
deU  becomes  due.     §  •'>.5G4.      Or,  for  order  of  arrest.     §5492] 

Wherefore,  the  plaintiff  prays  that  an  order  of  attachment  may  be  al- 
lowed Against  the  said  C  D.,  and  that  said  defendant,  C.  D.,  may  be  com- 
pelled to  pay  off  and  discharge  saiil  debt  when  the  same  shall  become 
due  and  for  all  proper  relief,  etc. 

[  Verifieation  positive,  and  not  aeeording  to  belief  only]. 

,  Attorney  for  Plaintiff. 

[^The  allowance  of  the  attachment,  bond.  etc.  §§  SriG-'j-SaTO.]  [Ah  order  of 
arrest  may  also  be  had  in  a  proper  case.  §  5847.]  [/n  such  case  it  will  be  ad- 
visable to  obtiiin  the  allowance  of  the  judge,  etc.] 

A  surety,  who  pays  a  debt,  is  entitled  to  contribution  from  his  co- 
surety. And  sureties  ure  co-sureties  wliea  bound  for  theMtm«  principal, 
for  the  tame  tiling,  whether  upon  the  Kinie  or  «liffcrent  instruments  of 
writing,  executed  nt  the  same,  or  different  times,  and  whether  uiili  or 
without  the  knowledge  or  consent  of  each  other.  Deering  v.  Windid- 
tea,  1  Ck)x,  318. 

When  a  surety  has  security  of  any  kind  in  his  hands  from  the  prin- 
cipal for  his  indemnity,  he  holds  it  for  the  equal  benefit  of  all  the 
sureties,  and  is  entitled  to  contribution  for  only  mi  much  of  the  debt 
as  remains  unpaid  after  deducting  the  value  of  such  security.  Thus, 
if  the  whole  debt  is  61,000,  the  security  in  his  han<I<t  $500,  aud  ho 
pays  off  the  dfbt,  he  is  to  l)ear  only  his  share  of  $500,  and  can  have 
contribution  from  a  co  surety  of  his  part,  $250,  of  the  $500. 
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Petition    by    Surety    to    Obtain    Contribution    from    a   Co- 
Surety. 

[Form  656.] 
Common  Pleas  Court  of County,  Ohio. 

A.  B.,  PlaintifiF,    ] 
No.  — .]  vs.  >  Petition. 

C.  D.,  Defendant,  j 

A.  B.,  the  plaintiff,  for  a  cause  of  action  against  C.  D.,  the  defendant,  says 

that  on  or  about  the day  of ,  a.  d.  18 — ,  he  and  said  C.  D.  became 

sureties  for  one  E.  F.,  on  a  promissory  note  '[or  other  written  instrument,  de- 
scribing the  samel,  ^^''  ^^^  ^^"^  *"'f dollars,  dated  of  that  date,  and  pay- 
able to  the  order  of  one  G.  II., ,  after  the  date  thereof,  which  period 

has  long  since  elapsed;  that  when  said  promissory  note  became  due,  the 
said  E.  F.  was  insolvent  and  wholly  unable  to  pay  the  amount  due 
thereon,  or  any  part  thereof,  whereupon  the  plaintiff  to  avoid  the  costs 
and  expenses  of  litigation,  and  being  bound  for  the  payment  of  the  same 

equally  with  the  said  defendant,  on  the day  of ,  a.  n.  18 — ,  fully 

paid  off  to  said  G.  IT.,  the  same,  the  amount  due  and  so  paid  by  him  be- 
ing    dollars,  of  which  payment  he  gave  the  defendant  due  notice. 

[//"  the  debt  was  sued  and  judgment  rendered,  succinctly  state  tlie  facts  in  regard 
thereto.^ 

[And  the  plaintiflF  further  suys  Ihnt  for  his  indemnity,  as  such  said 
surety,  the  said  E.  F.  delivered  to  him  as  collateral  secuiity  the  following: 

Inhere  slate  what  such  security  leas'],  which  were  of  the  value  of dollars, 

and  from  which  the  plaintiff  could,  and  has  been  able,  to  realize  only 

dollars,  and  no  more,  and  which  left  a  balance  of  said  indebtedness, 

on  the  day  of ,  a.  d.  18 — ,  unpaid  from  said  securities  of 

dollars.] 

And  the  plaintiff  3ays  that,  by  reason  of  the  premises,  there  is  due  to 

him  from  the  defendant,  the  one-half  of  the  sum  of  dollars,  to  wit: 

the  sum  of dollars,  with   interest  from  the  day  of ,  a.  i>. 

18 — ,  and  for  which,  with  costs,  he  asks  judgment  against  the  defendant, 
and  for  all  proper  relief,  etc. 

[  Verification.']  ,  Attorney  for  Plaintiff, 

Note. — The  right  to  contribution  among  sureties  is  not  founded  on  the  cori' 
tract  of  suretyship,  but  is  based  upon  an  equity  arising  from  the  relation  of  co- 
sureties.    Camp  v.  Bostudck,  20  O.  S.  337;  Oldham  v.  Broom,  28  O.  S.  41. 

For  further  decisions  on  the  subject,  .see  Williamson  s  Admr.  v.  Collins,  17  O. 
354;  McCrary  v.  Parks,  18  O.  S.  1 ;  Carpenter  v.  Kelly,  9  O.  106,  whicii  decides 
that  notice  to  the  co-surety  of  such  payment  must  be  given  before  suit  is 
brought  against  him  for  contribution.  Russell  v.  Failor,  1  O.  S.  327;  Hartwell 
v.  Smith,  15  O.  S.  200;  Wilson  v.  Stewart,  24  O.  S.  504 ;  Rosenthal  v.  Sutton,  31 
O.  S.  40G. 

Accommodation  indorsers  are  not  cosureties.     Williams  v.  Boson,  11  O.  02. 

Security  held  by  one  inujes  to  all,  though  some  be  additional  sureties. 
Farmers  Bank  v.  Teeters.  31  O.  S.  36. 
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CHAPTER  LVIL 

CURE  OF  ERRORS,  OMISSION'S,  AND  DEFECTS. 

When  court  tmtst  give  effect  to  the  itdention  of  the  parties.  Sec.  5867. 
When,  in  aa  instrument  iu  ^vnting,  or  in  a  proceeding,  there  \s  an 
omission,  defect,  or  error,  by  reaison  of  the  inadvertence  of  an  officer, 
or  of  a  party,  person,  or  body  corporate,  whereby  ihc  same  is  not  in 
strict  conformity  with  the  laws  of  this  state,  the  courts  of  this  state 
may  give  full  effect  to  such  instrumcut  or  proceeding,  according  to  the 
true  and  manifest  intention  of  the  parties  thereto. 

(a)  The  provisions  of  this  section  are  permissive,  and  dot  mandatory, 
and  it  is  for  the  court  to  determine  under  what  circumstances,  and  on 
what  principles  of  equity,  it  will  give  effect  to  an  instrument  or  con- 
veyance which  b  invalid  in  law.     Hout  v.  Hout,  20  O.  S.  119. 

The  want  of  a  seal  to  a  statutory  certificate  of  parties  organizing  as 
a  railroad  corporation  is  one  of  the  defects  or  omissions  which  may  bo 
remedied  or  supplied  by  the  court,  under  this  statute,  so  as  t>  give  ef- 
fect to  the  instrument  according  to  the  intention  of  the  parties,  where 
equity  may  require  it      Warner  v.  Calender,  20  O.  S.  190. 

In  organizing  a  building  association  the  certificate  of  incorporation 
was  acknowledged  before  a  notary  public,  instead  of  before  a  justice 
of  the  peace,  as  then  required,  and  the  mistake  was  subsequently  cor- 
rected in  pnKcedings  under  this  section,  and  it  was  held  that  the  effect 
of  the  correction  was  to  make  the  association  a  corporation  dejure  from 
the  date  of  its  organization,  not  only  as  against  persons  dealing  directly 
with  the  association,  but  as  against  all  others.  Spintiuig  v.  Baildinj 
Aggocialion,  26  O.  S.  483.  ' 

When  a  mortgage,  taken  altogether,  furnishes  the  means  to  supply 
the  name  of  the  grantee,  left  blank  in  the  granting  part  of  the  deed, 
it  will  be  reformed  so  as  to  supply  the  omission,  and  it  will  be  a  valid 
lien  against  the  world,  upon  the  mortgaged  property,  from  the  time  it 
was  filed  for  record.     Hiteaman  v.  Donnd,  40  O.  8.  287. 

Certain  error$,  defedt,  and  omiegions  may  br  corrected  by  adion.  8b0. 
5868.  When  any  such  error,  omission,  or  defect  occurs  in  an  inatro- 
ment  or  proceeding  which  is  required  to  be  made  a  matter  of  reoird, 
any  party,  person,  body  corporate,  or  persons  intending  and  undertaking 
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to  become  a  body  corporate,  having  or  claiming  an  interest  in  the  cor- 
rection of  such  error,  omission,  or  defect,  may  file  a  petition  in  the  Court 
of  Common  Pleas,  setting  forth  particularly  the  error,  defect,  or  omis- 
sion complained  of,  and  asking  an  order  for  the  correction  thereof. 

In  what  comity  petition  to  be  filed.  Sec.  5869.  When  the  record  to 
be  corrected  is  in  any. way  connected  with  a  body  corporate,  the  peti- 
tion shall  be  filed  in  the  county  wherein  the  principal  oflSce  of  such 
corporation  is  located,  and  in  all  other  cases  in  the  county  wherein 
the  record  is  kept. 

How  service  to  be  made.  Sec.  5870.  When  the  application  is  made 
by  a  body  corporate,  or  by  persons  intending  and  undertaking  to  be- 
come a  body  corporate,  notice  of  the  application,  specifying  the  error, 
defect,  or  omission  complained  of,  and  the  time  and  place  of  hearing 
the  same,  shall  be  published  for  six  consecutive  weeks,  in  some  news- 
paper of  general  circulation  in  the  county  where  the  application  is 
made  ;  and  in  all  other  cases  service  shall  be  made  in  the  manner  pre- 
scribed by  law  for  making  service  in  civil  actions. 

Judgment  of  the  court,  and  its  effect  Sec.  5871.  The  court,  upon 
being  satisfied  that  such  mistake,  error,  or  omission  has  been  made, 
shall  grant  and  make  an  order  to  correct  the  same,  which  order  shall 
be  filed  in  the  office  in  which  such  record  is  required  to  be  kept ;  and 
from  and  after  such  filing,  such  record,  and  the  order  correcting  the 
same,  shall  be  received  as  evidence  in  all  cases,  in  all  courts,  the  same 
as  if  no  such  error,  omission,  or  defect  had  ever  existed. 

Errors  in  deed  by  wife  corrected.  Sec.  6872.  The  Court  of  Common 
Pleas  and  Superior  Courts  may  correct,  amend,  and  relieve  against^ 
any  errors,  defects,  or  mistakes  occurring  in  the  deed  or  other  convey- 
ance of  a  husband  and  wife,  executed  and  intended  to  convey  or  in- 
cumber the  lands  or  estate  of  the  wife,  or  her  right  of  dower  in  the 
lands  of  her  husband,  in  the  same  manner  and  to  the  same  extent  as 
such  courts  are  or  may  be  authorized  or  empowered  to  correct  errors, 
mistakes,  or  defects  in  the  deeds  or  conveyances  of  any  other  persons. 

(a)  The  enactment  of  this  section  is  authorized  by  the  proviso  of 
section  28,  article  2,  of  the  Constitution,  and  under  it  the  court  has 
the  power  to  correct  the  mistake,  whether  the  defect  is  in  the  execution 
or  in  the  body  of  the  instrument,  and  whether  the  mistake  is  that  of 
the  parties,  or  of  an  officer  in  taking  or  certifying  the  acknowledg- 
ment.    Goshom  V.  Purcell,  11  O.  S.  641. 

In  Smith  v.  Turpin,  20  O.  S.  478,  a  deed  of  husband  and  wife  was 
reformed  so  as  to  include  the  undivided  interest  of  the  wife,  which,  by 
mistake,  the  deed  did  not  convey.  But  see  Miller  v.  Hine,  13  O.  S. 
565 ;  Dejenhart  v.  Cracraft,  Koltenbrock  v.  Cracraft,  36  O.  S.  549,  584. 
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As  to  correction  of  ackoowledgment,  see  Kx&oum  v.  Fury,  26  O.  8. 
153 ;  Rilfy  v.  RUx,  40  O.  S.  441,  445. 

Prior  to  the  passage  of  this  section  of  the  statute,  the  doi-il  of  a  feme 
covert,  who  owned  the  land  in  fee,  but  who  did  not  join  with  her  husband 
in  the  granting  part  of  the  deed,  could  not  bo  correcte<l  by  a  court  of 
chancery  against  her,  though  it  was  the  iatention  of  herself  and  hus- 
band to  convey  to  the  grantee,  such  real  estate  of  hers,  in  fee  simple. 
Puredl  V.  Goshom,  17  O.  105. 

But  if  the  husband  docs  not  join  with  the  wife  in  the  execution  of 
a  deed  of  her  lands,  it  b  a  nidlity,  and  not  merely  an  "  omission,"  etc., 
under  tliis  section,  and  can  not  be  cured  by  a  court  Miller  v.  Hine, 
13  O.  S.  565. 

If  a  deed  of  conveyance  of  the  wife's  lands  is  signed,  sealed,  and 
delivered  in  the  presence  of  the  attesting  witnesses,  by  husband  and 
wife,  not  acknowledged  before  an  ofRccr  by  the  husband,  but  is  de- 
fectively acknowledged  by  the  wife  only,  it  is  a  deed  of  conveyance 
of  husband  and  wife  within  the  curative  provisions  of  this  section. 
And  if  it  appears  that  it  was  the  manifest  intention  of  the  husband 
and  wife  to  convey  the  wife's  lands,  and  they  join  in  signing,  sealing, 
and  delivering  a  deed  fur  that  purpose,  but  the  same  is  not  a  valid 
conveyance  of  her  estate  by  reason  of  the  mistake  of  the  parties  in 
acknowledging  tlie  same  bcforo  an  officer  not  authorized  by  law  to  take 
such  acknowledgment,  or  for  the  reason  that  his  certiGcate  is  defective 
in  form,  such  deed  or  conveyance  may  be  cured  under  tlie  provisions 
of  section  5872.  DegenJutrt  v.  Craerafl,  36  O.  S.  549,  550.  But,  if 
the  married  woman  did  not  sign  the  deed,  tlio  court  can  not  compel 
her  to  do  so,  in  the  specific  performance  of  hcr»contract,  as  if  she  were 
/erne  sofe.     KoUenbrock  v.  Craeraft,  36  O.  8.  58 1. 

The  oflScer's  certificate  of  acknowledgment  of  tho  wife  of  a  deed 
may  be  corrected  according  to  tho  facts.  Kilboum  v.  Fury,  26  O.  8l 
163;  RHey  v.  Rice,  40  O.  S.  441. 

CURATIVE   PROVISIONS. 

Curaiive  of  deeds,  etc.,  execxiied  prior  to  January  29,  1833,  eimtaining 
dtfeetive  aeknowUdgmenti.  Sec.  4144.  Deeds,  mortgagee,  and  other  in- 
struments of  writhig,  by  which  any  lands,  tcnenicnts.  or  hcrcJitamenIs 
were  conveyed  or  incumbered  prior  to  January  29,  183.3,  tlie  acknnwl- 
ment  whereof  does  not  contain  the  certificate  that  the  person  making 
such  acknowledgment  is  the  person  whom  he  represented  himself  to  be, 
shall  nevertheless  be  as  good  and  valid,  both  in  law  and  equity,  as  if 
sach  certificate  had  been  therein  contained. 

Curaiive  of  deeds,  etc.,  prior  to  Januarg  29,  1833,  vhere  officer  faUed  to 
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affix  seal.  Sec.  4145.  If  the  officer  before  Avhom  was  acknowledged  a 
deed,  mortgage,  or  other  instrument  of  writing  for  the  conveyance  of 
land,  made  aud  executed  prior  to  January  29,  1833,  failed  to  affix  his 
seal  to  the  acknowledgment,  such  acknowledgment  shall  be  good  and 
valid  iu  law  aud  equit}',  any  thing  in  any  law  theretofore  passed  to  the 
contrary  notwithstanding. 

Curative  oj  deeds,  etc.,  executed  prior  to  June  1,  1831.  Sec.  4146. 
All  deeds,  mortgages,  and  other  instruments  of  writing,  executed  prior 
to  June  1,  1831,  in  conformity  with  tho  provisions  of  the  laws  iu  force 
at  the  time  of  their  execution,  shall  be  as  valid  as  if  executed  ac- 
cording to  tho  provisions  of  this  chapter. 

Curativs  of  deeds,  etc.,  executed  between  June  1,  1831,  and  January  1, 
1832.  Sec.  4147.  The  acknowledgment  of  deeds,  mortgages,  and 
otherinstruraentsof  writing,  taken  and  certified  between  June  1, 1831, 
and  January  1,  1832,  in  conformity  with  the  provisions  of  the  act  en- 
tilled  "  an  act  to  provide  for  the  proof  and  acknowledgment  of  deed.s 
and  other  instruments  of  Avriting,"  passed  February  24, 1820,  is  hereby 
declared  to  be  legal  and  valid  iu  all  courts  in  this  state,  and  else- 
where, any  thing  in  the  act  **  to  provide  for  the  proof  aud  acknowl- 
edgment and  recording  of  deeds  and  other  instruments  of  writing," 
passed  February  22,  1831,  to  the  contrary  notwithstanding. 

Curative  of  deeds,  etc.,  executed  prior  to  March  9,  1835,  by  husband  and 
wife.  Sec.  4148.  Deeds,  mortgages,  and  other  instruments  of  writing 
executed  prior  to  March  9,  1835,  in  pursuance  of  law,  by  husband 
and  wife,  fur  the  purpose  of  conveying  or  iucumbering  the  estate  of 
the  wife,  or  her  right  of  dower  iu  any  lands,  tenements,  or  heredita- 
ments situate  in  this  state,  shall  be  received  ia  evidence  in  the  courts 
of  this  state  aud  elsewhere,  as  conveying  or  incumbering  the  estate 
or  interest  of  the  wife,  or  as  releasing  her  right  of  dower,  as  the  case 
may  be,  although  the  certificate  of  acknowledgment  thereof  fails  to 
state  that  its  contents  were  read  or  made  known  to  the  wife  by  the 
magistrate  before  or  at  the  time  she  acknowledged  the  execution 
thereof  before  him. 

Effects  of  judgment  or  voluntary  act  to  cure  instrument  executed  and 
acknowledged  upon  different  sheets.  Sec.  4149.  When  a  deed,  mortgage, 
lease,  or  other  instrument  of  writing  intended  to  convey  or  incumber 
real  estate,  or  an  interest  therein,  heretofore  or  hereafter  executed,  is 
not  printed  or  written  on  a  single  sheet,  or  when  the  certificate  or  ac- 
knowledgment thereof  is  not  printed  or  written  on  the  same  sheet 
with  the  instrument,  and  such  defective  conveyance  is  corrected  by 
the  judgment  of  a  court,  or  by  the  voluntary  act  of  the  parties  thereto, 
such  judgment  or  voluntary  act  fahall  relate  back  so  as  to  take  effect 
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ftt  aud  be  operative  from  the  time  of  filing  the  origtDal  couveyaoce  in 
the  recorder's  office. 

(a)  That  legislation  of  thia  character  was  constitutional  under  the 
Constitution  of  1802,  see  Chemut  v.  Shatie,  Ruffner  v.  McLetiaH,  16  O. 
599,  639  ;  so  it  is  under  the  present  constitution 

Defects  in  such  instruments  may  be  cured  by  special  proceediug, 
under  section  5867  et  seq.;  such  legislation  is  constitutional,  though 
made  applicable  to  existing  instruments,  Goshom  v.  Purcdl,  11  O.  S. 
641 ;  JM«-  V.  Hine,  13  O.  S.  565;  Sm'dk  v.  Turpin,  20  O.  S.  478; 
and  the  correction  may  be  made  against  a  married  woman,  lb.;  KU- 
bourn  v.  Fury,  26  O.  S.  153  ;  though  it  was  not  so  under  former  stat- 
utes, Cbrr  V.  WUlianu,  10  O.  305;  PurceU  v.  Go«hom,  17  O.  105; 
Davenport  v.  SovU,  6  O.  S.  459  ;  but  there  can  be  no  correction  unless 
the  instrument,  in  the  absence  of  the  error,  would  have  been  opera* 
tive,  Miller  v.  Hine,  supra;  nor  can  a  mistake  as  to  the  law  of  descent* 
be  corrected,  Thompson  v.  Thompson,  18  O.  S.  73 ;  beside,  the  consti- 
tutional provision  is  permissive  and  not  mandatory,  Hotd  v.  Hoid,  20 
O.  S.  119;  and  the  proof  must  be  clear,  PotUr  v.  Potter,  27  O.  8. 
S4 ;  BroadweU  v.  PhiUips,  30  O.  S.  255. 

Petition  to  Correct  Deed  of  Married  Woman  of  Her  Lands, 
Executed  by  Her  Husband  and  Herself. 

[Form  657.    g  5872.    II  O.  s.  641.] 
The  State  of  Ohio,  Hamilton  County.     Superior  Court  of  Cincinnati, 
.lobn  B.  PurceU,  Plaintiff.  ] 

Nicholas  Goshom  and  Lorenia  Goshorn,  j"    ®  *  '°°* 
his  Wife,  Defendant«.  j 

John  6.  PurceU,  the  above  named  plaintiff,  says  that,  on  or  about  April 
30,  1828,  the  defendants,  NicholaiiGoahorn  and  Lorenia  Goshorn,  hiti  wife, 
duly  executed  and  delivered  to  £klward  Fenwick  their  deed  in  writing, 
whereby,  in  consideration  of  $1,218.75,  they  intended  and  attempted  to 
oonvey  to  said  Edward  Fenwick,  in  fee-simple,  the  following  described 
real  estate,  to  wit:  {^Here  describe  tfu properly.'] 

That  said  deed  was  properly  acknowledged  by  the  defendants  and  duly 
recorded ;  that,  at  that  time,  the  defendants  were  in  possession  of  said 
real  estate,  which. belonged  to  said  Lorenia  Goshom  in  her  own  right,  in 
fee-siipple,  said  Nicholas  Goshorn's  interest  therein  being  only  that  of 
tenant  for  life  as  her  husband. 

That  said  deed  was  made  in  pursuance  of  a  previous  agreement  between 

the  defendants  and  said   Fenwick.  whereby  the  defendanU  agreed,  for  a 

fuU  consideration,  to  sell  and  convey  to  said  Fenwick  the  entire  eetat« 

and  interest  of  both  said  defendants  in  and  to  said  real  estate,  being  the 

fee-simple  thereof 
20 


1054  CODE  PRACTICE  AND  PRECEDENTS. 

That  in  pursuance  thereof  the  said  Fen  wick  paid  them  the  above  men- 
tioned sum,  the  full  estimated  and  agreed  value  thereof;  and  that  said 
deed  was  prepared  for  the  purpose  of  completing  and  conveying  the  said 
title;  and  was  signed,  sealed,  acknowledged,  and  delivered,  in  the  full 
belief  and  understanding,  on  the  part  of  said  defendants  and  said  Fen- 
wick,  that  the  same  fully  and  truly  expressed  the  intention,  and  effectuated 
the  agreement  as  above  stated,  by  conveying  to  the  said  Fenwick  the 
whole  fee-simple  interest  of  said  defendants  in  said  real  estate;  in  full 
faith  whereof,  the  said  Fenwick  paid  the  consideration,  accepted  the  said 
deed,  and  entered  into  possession  of  the  said  premises. 

That  said  deed,  however,  does  not,  in  fact,  have  the  legal  eflfect  intended 
and  agreed  by  the  parties  thereto;  instead  of  conveying  to  the  said  Fen- 
wick the  entire  fee-simple  estate  of  the  defendants,  only  conveying  ta 
him  the  said  real  estate  during  the  natural  life  of  said  Nicholas  Goshorn. 

That  this  resulted,  not  from  the  intention  of  the  parties,  but  contrary 
to  their  understanding  and  agreement,  by  mistake  of  the  person  wha 
wrote  the  deed,  which,  although  it  recites  that  the  said  indenture  is  made 
between  the  said  Nicholas  Goshorn  and  Lorenia,  his  wife,  of  the  first  part, 
and  the  said  Edward  Fenwick  of  the  second  part,  and  describes  the  con- 
veyance to  be  of  all  the  estate,  right,  title,  interest,  claim,  and  demand 
of  them,  the  said  Nicholas  Goshorn  and  Lorenia,  his  wife,  of,  in,  and  to 
the  said  premises,  and  every  part  thereof,  and  conveys  the  same  to  the 
said  Edward  Fenwick, his  heirs  and  assigns  forever;  yet,  by  inadvertence, 
omission,  and  mistake  of  the  scrivener  employed  to  write  said  deed,  it 
omits  to  join  the  name  of  the  said  Lorenia  Goshorn  with  that  of  her  hus- 
band in  the  granting  clause  thereof.  [A  copy  of  said  deed  is  attached 
hereto  and  filed  herewith,  marked  Exhibit  A.] 

And  that  all  the  right,  interest,  and  estate  of  said  Edward  Fenwick  in 
the  premises  have  been  duly  conveyed  to  the  plaintiff,  who  is  in  possession 
thereof;  and  after  discovering  the  mistake  which  occurred  in  drafting 
said  deed,  the  plaintiff  has  called  upon  the  defendants  to  correct  the 
same,  which  they  refused,  and  still  refuse  to  do. 

Wherefore,  the  plaintiff  prays  judgment  against  the  defendants  for  the 
correction  of  said  deed,  so  as  to  convey  the  entire  interests  and  estates  of 
the  defendants  in  and  to  said  real  estate  to  the  plaintiff,  in  fee-simple ; 
and  upon  their  failure  to  do  so,  within  a  short  day  to  be  fixed  by  the 
court,  such  judgment  stand  and  operate  as  such  conveyance ;  for  costs, 
and  all  proper  relief.  Worthington  &  Matthews. 

[Verification.l  Attorneys  for  Plaintiff. 

This  precedent  will  be  sufficient  to  serve  as  a  guide  in  all  cases  under 
this  statute  ;  the  facts,  and  the  defect,  omission,  etc.,  to  be  stated,  and 
the  prayer  of  the  petition  fully  indicates  the  judgment  to  be  given. 
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CHAPTER  LVIIT. 

DISSOLUTION  OF  CORPOUATION'S. 

When  corporation  may  "petition  for  dissoiution.  Sec.  5651.  When 
a  majority  of  tlie  directors,  trustees,  or  other  officers  having  tiie 
mauagemeut  of  the  concerns  of  any  corjMJration,  or  stockholders 
representing  not  less  than  one-third  of  the  capital  stock  of  any 
corporation,  organized  under  the  laws  of  the  state,  discover  that 
the  stock,  property,  and  effects  of  the  conjuration  have  been  so  far 
reduced,  by  losses  or  otherwii-e,  that  it  will  not  be  able  to  pay  all  just 
demands  to  which  it  may  be  liable,  or  to  afford  a  reai^ouable  security  to 
those  who  may  deal  with  it,  or  deem  it  beneficial  to  the  interests  of  the 
stockholders  that  the  corporation  be  diss<»lved,  or  when  such  directors, 
trustees,  or  other  officers  are  authorized,  by  a  majoriiy  of  the  stock- 
holders,  to  apply  for  a  judgment  as  hereinafter  provideil,  or  when  the 
objects  of  the  corporaticm  have  wholly  failed,  or  are  entinly  abandoned, 
or  it  is  impracticable  to  accomplish  such  objects,  they  may  apply  to  the 
Court  of  Common  Pleas  of  the  county,  or  the  Superior  Court  of  tlie  city 
or  county,  in  which  the  principal  place  of  conducting  the  business  of 
the  cor{X)ratiou  is  situate,  by  petition,  for  the  dissolution  of  such  cor- 
poration, pun^uant  to  the  provisioms  of  this  ciiapter. 

Mliat  tJie  petition  imust  coiitain.  Sao.  5652.  Such  application  shall 
contain  a  statement  of  the  reasons  which  induce  the  applicants  to 
desire  a  dissolution  of  the  cori)oration,  and  there  shall  l>e  annexed 
thereto — 

1.  A  full,  just,  and  true  inventor}'  of  all  the  estate,  both  real  aud 
personal,  in  law  and  equity,  of  the  corjjoration,  aud  of  all  the  Ixxikf*, 
vouchers,  and  securities  relating  thereto. 

2.  A  full,  just,  and  true  account  of  the  capital  stock,  if  any,  of  the 
cori)oration,  s])ccifying  the  names  of  the  stockholders,  their  residenoe, 
when  known,  the  number  of  shares  belonging  to  each,  the  amount  paid 
in  u{K)n  such  shares  respectively,  and  the  amount  still  due  thereon. 

3.  A  statement  of  all  the  incumbrances  on  the  property  of  the  cor- 
poration, and  of  all  engagements  entered  into  by  it  which  have  not 
been  fully  satisfied  or  canceled,  specifying  tlie  pUce  of  residence  of 
each  creditor,  and  of  every  person  to  whom  such  engagements  were 
made,  if  known,  and  if  not  known,  the  fact  to  be  so  stated,  and  the 
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sum  owing  to  each  creditor,  the  nature  of  each  debt  or  demand,  and 
the  true  cause  and  consideration  of  such  indebtedness. 

Affidavit  to  be  attached  to  petition.  Sec,  5(553.  To  every  such  petition 
there  shall  also  be  annexed  an  affidavit  of  the  applicants,  that  the 
facts  stated  in  the  application,  and  the  accounts,  inventories,  and  state- 
ments contained  therein,  or  annexed  thereto,  are  just  and  true,  so  far 
as  they  know,  or  have  the  means  of  knowing. 

Notice  of  the  pendency  oftlie  'petition.  Sec.  5654.  Upon  such  petition, 
accounts,  inventories,  and  affidavit  being  filed,  an  order  shall  be  en- 
tered requiring  all  persons  interested  in  the  corporation  to  show  cause, 
if  any  they  have,  why  it  should  not  be  dissolved,  before  some  referee 
or  master  commissioner  appointed  by  the  court,  and"  to  be  named  in  the 
order,  at  a  time  and  place  therein  to  be  specified,  not  less  than  three 
months  from  the  date  thereof;  and  a  notice  of  the  contents  of  such 
order  shall  be  published  once  in  each  week,  for  three  weeks  successively, 
in  some  newspaper  published  and  of  general  circulation  in  the 
county  wherein  the  principal  place  of  business  of  the  corporation  is 
situate. 

Hearing  before  the  master.  Sec.  5655.  On  the  day  appointed  in  the 
order,  the  referee  or  master  shall  proceed  to  hear  the  allegations  and 
proofs  of  such  parties,  take  testimony  in  relation  thereto,  and,  with  all 
convenient  speed,  report  the  same  to  the  court,  with  a  statement  of  the 
property,  effects,  debts,  credits,  and  engagements  of  the  corporation, 
and  of  all  other  matters  and  things  pertaining  to  its  affairs. 

When  ajudgmeyitfor  dissolution  to  be  rendered.  Sec.  5656.  When  the 
report  is  made,  if  it  appear  to  the  court  that  the  corporation  is  insol- 
vent, or  that  a  dissolution  thereof  will  be  beneficial  to  the  stockhold- 
ers, and  not  injurious  to  the  public  interest,  or  that  the  objects  of  the 
corporation  have  wholly  failed,  or  been  entirely  abandoned,  or  that  it 
is  impracticable  to  accomplish  such  objects,  a  judgment  shall  be  en- 
tered dissolving  the  corporation,  and  appointing  one  or  more  receivers 
of  its  estate  and  effects ;  and  the  corporation  shall  thereupon  be  dis- 
solved, and  shall  cease. 

Who  may  be  appointed  receiver.  Sec,  5657.  A  director,  trustee,  or 
other  officer  of  the  corporation,  or  any  of  its  stockholders,  may  be  ap- 
pointed a  receiver;  and  a  receiver  shall,  before  entering  upon  the  du- 
ties of  his  appointment,  give  such  security  to  the  state,  and  in  such 
penalty,  as  the  court  shall  direct,  conditioned  for  the  faithful  discharge 
of  the  duties  of  his  appointment,  and  for  the  due  accounting  for  all 
money  received  by  him. 

Powers  of  receiver.  Sec.  5658.  Such  receiver  shall  be  vested  with 
all  the  estate,  real  or  personal,  of  the  corporation,  from  the  time  of  his 
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having  filed  the  security  liereinbefore  require<i,  and  shall  bo  tru.-»u-c'  «»r 
such  estate  for  the  Ininefit  of  the  creditors  of  the  corporation  and  iu 
stockholders ;  and  he  shall  have  all  the  power  and  authority  conferral 
by  law  u{x>u  trustees  to  whom  assigDments  are  made  for  the  benefit  of 
creditors. 

UnjHtid  siibfieriptiotui  to  be  rollecteil.  iSEC.  5Go9.  If  there  be  any  sum 
remaining  due  uix>n  any  share  of  stock  subscribed  in  the  corporation, 
the  receiver  shall  immediately  proceed  and  recover  the  same,  unless 
the  persion  so  indebted  is  wholly  insolvent,  and  for  that  purpose  may 
commence  and  prosecute  an  action  for  the  recovery  of  such  !<ura.  with- 
out the  consent  of  any  creditor  of  the  corporation. 

Duties  of  trugtees.  Sec.  5660.  The  receiver  shall,  immediately  on 
his  appointment,  give  notice  thereof,  which  shall  contain  the  same  mat- 
ters required  by  law  in  notices  of  trustees  of  insjlvent  debtors,  and  in 
addition  thereto  it  shall  notify  all  persons  holding  any  open  or  subsist- 
ing contract  of  the  corporation  to  present  the  same  to  him,  in  writing 
and  in  detail,  at  the  time  and  place  in  such  notice  s|)ccified,  which 
shall  be  published  for  three  toeeks  in  some  newsjmper  printed  and  of 
general  circulation  in  the  county  wherein  the  princi|>al  place  of  busi- 
ness of  the  cor{H)ration  is  situate. 

Tranters  pending  Vie  action  void.  8ec.  5661.  All  sales,  assignments, 
transfers,  mortgages,  and  conveyances,  of  any  part  of  the  estate,  real 
or  personal,  including  things  in  acti(m,  of  every  description,  made 
after  the  petition  for  the  dissolution  of  the  corporation  is  filed,  in  pay- 
ment of  or  as  security  for  any  e.xisting  or  prior  debt,  or  for  any  other 
consideration,  and  all  judgments  confessed  by  such  corporation  after 
that  time,  shall  be  absolutely  void  as  against  the  receiver  appointed  on 
such  petititm,  and  as  against  the  creditors  of  the  corporation. 

Ihdiet  of  creditors  aiui  other  persons.  Sec.  5662.  After  the  first  pub- 
lication «)f  the  notice  of  the  apiK)iutmeut  of  a  receiver,  every  {lersou 
having  possession  of  any  property  l)elonging  to  the  corporation,  au<l 
every  i)ers<)n  indebted  thereto,  shall  account  and  answ^er  to  the  receiver 
for  tlu>  amount  of  such  debt,  and  for  the  value  of  such  property  ;  and 
all  the  provisions  of  law  in  resfiect  to  trustees  of  insolvent  debtors,  the 
collection  and  preservation  of  the  property  of  such  debtors,  tho  con- 
cealmci)t  and  discovery  thereof,  and  (he  means  of  enforcing  such  dis- 
<!«>very,  shall  Ik;  applicable  to  such  receiver,  and  to  tho  property  of  the 
corp<»ratiou,  except  as  otherwise  provided  herein.   . 

Meeting  of  erediion.  Sec.  5663.  The  receiver  shall  call  a  general 
meeting  of  the  creditors  of  the  corporation,  within  four  months  fnmi 
the  time  of  his  apix)iutment,  at  which  all  accounts  and  demands  for* 
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and  against  the  corporation,  and  all  its  open  and  subsisting  contracts, 
shall  be  ascertained  and  adjusted,  as  fully  as  may  be,  and  the  amount 
of  money  in  the  hands  of  the  receiver  declared ;  and  he  may  settle 
controversies  that  arise  between  him  and  the  debtors  or  creditors  of 
the  corporatioft  by  arbitrament  or  reference. 

How  contingent  engagements  dlscJiarged.  Sec.  5664.  If  there  be  any 
open  and  subsisting  engagements  on  contracts  of  the  corporation  which 
are  in  the  nature  of  insurance,  or  contingent  engagements  of  any 
kind,  the  receiver  may,  with  the  consent  of  the  party  holding  such  en- 
gagements, cancel  and  discharge  the  same,  by  refunding  to  such  party 
the  premium  or  consideration  paid  thereon  by  the  corporation,  or  so 
much  thereof  as  shall  be  in  the  same  proportion  to  the  time  which  re- 
mains of  any  risk  assumed  by  such  engagements,  as  the  whole  premium 
bears  to  the  whole  terra  of  such  risk;  and  upon  such  amount  being 
paid  by  the  receiver  to  the  person  holding  or  being  the  legal  owner  of 
such  engagement,  it  shall  be  deemed  canceled  and  discharged  as 
against  the  receiver. 

Receiver's  compensation.  Sec.  5665.  The  receiver  shall,  in  addition 
to  his  actual  disbursements,  be  entitled  to  such  commissions  as  the 
court  shall  allow,  not  exceeding  the  sum  allowed  to  executors  or  ad- 
ministrators, as  well  as  reasonable  counsel  fees  for  services  rendered 
him. 

Receiver  to  retain  money  for  certain  purjioses.  Sec.  5666.  The  receiver 
shall  retain  out  tif  the  money  in  his  hands  a  sufficient  amount  to  pay 
the  sums  which  he  is  hereinbefore  authorized  to  pay,  for  the  purpose  of 
canceling  and  discharging  any  open  or  subsisting  engagements ;  and 
if  any  suit  be  pending  against  the  corporation  or  the  receiver,  for  any 
demand,  he  may  retain  the  proportion  which  would  belong  to  such  de- 
mand if  established,  and  the  necessary  costs  of  the  proceedings,  to  be 
applied  according  to  the  event  of  such  suit,  or  to  be  distributed  in  a 
second  or  other  dividend. 

Mow  distribution  to  be  made.  Sec.  5667.  The  receiver  shall  dis- 
tribute the  residue  of  the  money  in  his  hands  in  the  payment  of  obli- 
gations of  the  corporation  which  have  been  exhibited  by  creditors,  and 
ascertained,  in  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States. 

2.  Mortgages,  judgments,  and  other  liens  on  the  real  estate  of  the 
corporation,  in  the  order  of  their  priority. 

3.  Debts  which  are  liens  upon  the  capital  stock  or  property  of  the 
corporation,  other  than  real  estate,  in  the  order  of  their  priority,  and 
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the  extent  of  the  value  of  the  stock  or  other  property  on  which  they 
are  liens. 

When  dividend  may  be  vuide.  Sec.  5668.  The  receiver  may,  from 
time  to  time,  make  dividends  of  the  money  in  his  hands,  among  the 
creditors  of  the  corporation,  until  they  are  paid  in  full ;  but  no  divi- 
dend shall  be  made  to  the  stockholders  of  the  corporation  until  after 
the  final  dividend  to  creditors;  and  if,  after  such  final  dividend  is 
made,  there  remain  any  surplus  in  the  hands  of  the  receiver,  he  shall 
distribute  the  same  among  the  stockholders  of  the  corporation,  in  pro- 
portion to  the  respective  amounts  paid  in  by  them  severally  on  their 
shares  of  stock. 

Reoeiver  to  ad  on  order  of  court.  Sec.  5669.  The  receiver  shall  be 
subject  to  the  direction  and  control  of  the  court  as  to  the  time  of 
making  dividends,  both  to  the  creditors  and  stockholders  of  the  cor- 
poration, and  as  to  the  time  of  closing  up  the  concerns  of  the  corpora- 
tion, and  rendering  his  final  accounts,  and  may  be  compelled  to  account 
at  any  time  ;  and  he  may  be  removed  by  the  court,  and  any  vacancy 
created  by  such  removal,  or  by  death,  or  otherwise,  may  be  filled  by 
the  court. 

Account  of  receiver  in  court.  Sec.  5670.  When  required  by  the  c<»urt, 
the  receiver  shall  render  a  full  and  accurate  account  of  all  his  proceed- 
ings to  the  court,  on  oath,  which  may  be  referred  to  a  referee  or  master 
commissioner  to  examine  and  report  thereon  ;  but  before  he  renden 
any  such  account  he  shall  insert  a  notice  of  his  intention  to  present  the 
same,  once  a  week,  for  three  consecutive  weeks,  in  some  newspaper 
printed  and  of  general  circulation  in  the  county  wherein  the  principal 
place  of  business  of  the  corporation  is  situate,  specifying  the  time  and 
place  at  which  such  account  will  be  rendered. 

Report  of  referee  on  receiver' a  account.  Sec.  567 1 .  The  referee  to  whom 
such  account  is  referred  shall  hear  and  examine  the  proofs,  vouchers, 
and  documents  offered  for  or  against  the  same,  and  shall  report  thereon 
fully  to  the  court ;  and  when  the  report  is  made,  the  court  shall  bear 
the  allegations  of  all  concerned  therein,  and  shall  allow  or  disallow  the 
account,  and  may  decree  the  same  to  be  final  and  conclusive  uprjn  all 
the  creditors  of  the  corporation,  upon  all  persons  who  have  claims 
against  it,  upon  any  open  or  subsisting  engagement,  and  U|x>n  all  the 
stockholders  of  the  corporation. 

Further  duties  of  receiver.  Sec.  5672.  The  receiver  eliall  also  account, 
from  time  to  time,  in  the  same  manner,  and  with  like  effect,  for  all 
money  which  comes  to  his  hands  after  such  account  is  rendered,  and 
for  all  money  retained  by  him  for  any  of  the  purposes  hereinbefore 
specified,  and  shall  pay  into  court  all  unclaimed  dividends. 
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When  one-fifth  of  stockholders  may  require  a  dissolution.  Sec.  5673. 
When  the  stockholders  owning  onefifth  or  more  in  amount  of  the 
paid  up  stock  of  a  corporation  organized  for  manufacturing  or  mining, 
file  in  the  office  of  the  dark  of  one  of  the  courts  mention.ed  in  section 
5651  their  petition,  containing  the  statement  that  for  t^vo  out  of  the 
three  last  preceding  years  tlie  net  earnings  of  the  corporation  have  not 
been  sufficient  to  pay,  in  good  faith,  an  annual  dividend  of  six  per 
centum  upon  the  paid  up  capital  stock  of  the  corporation,  over  and 
above  the  salaries  and  expenses  authorized  by  the  by-laws  and  regula- 
tions of  the  corporation,  and  that  they  therefore  desire  a  dissolution  of 
the  corporation,  the  court  shall  make  an  order  requiring  the  officers  of 
the  corporation,  within  a  reasonable  time,  to  file  in  court  the  inven- 
tories, accounts,  and  statements  required  by  section  5652 ;  upon  the 
filing  thereof  the  court  shall  proceed  as  provided  in  section  5654,  re- 
quiring all  persons  interested  in  the  corporation  to  show  cause,  if  any 
they,  have,  why  such  corporation  should  not  be  dissolved,  and  the  court 
may  adjudge  a  dissolution  of  the  corporation  in  conformity  with  the 
provisions  of  this  chapter,  made  upon  finding  that  the  statements  con- 
tained in  the  petition  are  true,  or  that  there  exist  any  of  the  reasons 
for  dissolving  corporations  enumerated  in  section  5656  ;  and  upon  such 
proceedings  being  had,  such  other  and  further  proceedings  shall  be  had 
for  the  final  settlement  and  adjustment  of  the  affairs  of  the  corporation 
as  are  hereinbefore  provided  to  be  had. 

How  certain  corporations  may  surrender  charter.  Sec.  5674.  When  a 
majority  of  the  directors,  trustees,  or  other  officers  having  the  manage- 
ment ofthe  concerns  of  any  corporation,  become  satisfied  that  the  objects 
of  the  corporation  can  not  be  accomplished,  and  no  installment  of  the 
capital  stock  of  the  corporation  has  been  paid,  and  no  investments  have 
been  made,  and  no  debts  incurred  which  are  unpaid,  they,  or  the  presi- 
dent of  the  board  of  directors,  trustees,  or  other  officers,  may  call  a 
meeting  of  the  stockholders  of  the  corporation,  at  such  time  and  place 
as  he  or  they  may  designate,  by  publication  in  some  newspaper  of  gen- 
eral circulation  in  the  county  wherein  the  principal  office  of  the  corpo- 
ration is  located  ;  and  if  a  majority  in  amount  of  the  stockholders 
present  at  such  meeting,  in  person  or  by  proxy,  decide  that  the  objects 
of  the  corporation  can  not  be  accomplished,  the  corporation  shall 
thereupon  be  dissolved,  and  shall  cease. 

Directors  at  time  of  dissolution  may  settle  affairs  of  corporation.  Sec, 
5675.  Upon  the  dissolution  of  a  corporation,  by  the  expiration  ofthe 
term  of  its  charter,  or  otherwise,  and  unless  other  persons  be  appointed 
by  the  legislature,  or  by  the  stockholders,  directors,  or  trustees  of  the 
corporation,  or  by  a  court  of  competent  authority,  the  directors,  trus- 
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tees,  or  managers  of  the  affairs  of  such  corporaUon,  acting  last  before 
the  time  of  its  dissolution,  by  whatever  name  they  may  he  known  in 
law,  and  their  survivors,  shall  be  the  trustees  of  the  creditors  and 
stockholders  of  the  dissolved  corporation,  and  shall  have  full  power  to 
settle  the  affairs  of  the  same,  collect  and  \)&y  the  outstanding  debts, 
and  divide  among  the  stockholders  the  money  and  other  property  re- 
maining, in  proportion  to  the  stock  of  each  stockholder  paid  up,  aAer 
the  payment  of  debts  and  necessary  expenses ;  the  persons  so  consti- 
tuted trustees  may  sue  for  and  rec«)ver  the  debts  and  property  of  the 
dissolved  corporation,  by  the  name  of  the  trustees  of  the  corporation, 
describing  it  by  its  corporate  name,  and  they  shall  be  jointly  and  sev- 
endly  responsible  to  the  creditors  and  stockholders  of  the  corporation, 
to  the  extent  of  its  property  and  effects  that  come  into  their  hands; 
such  trustees  may  be  made  or  become  parties  to  any  action  by  or 
against  the  corporation  ;  and  all  liens  of  judgments  existing  at  the  time 
of  the  dissolution,  either  in  favor  of  or  against  the  corporation,  -shall 
continue  in  force. in  the  same  manner  as  if  the  dissolution  had  not 
taken  place. 

(a)  A  warrant  of  attorney,  given  to  a  bank  for  the  entry  of  judg- 
ment, may  be  used  by  the  trustees  provided  by  this  section  after  its 
charter  has  expired  ;  but  the  trustees  must  sue  in  their  collective  name, 
and  not  in  their  individual  names.    Martin  v.  Belmont  Bank,  13  O.  250. 

When  the  last  board  is  wUhmd  a  (ptorum.  Sec.  5676.  When  the  last 
board  of  directors  or  trustees  of  an  expired  or  dissolved  corporation 
becomes  unable,  by  the  refusal  or  neglect  of  a  part  of  such  trustees  to 
act,  or  for  want  of  a  quorum,  to  act  as  trustees  fi>r  closing  the  aflSiirs 
of  the  corporation,  any  uuml)er  of  such  hist  board  of  directors  or  trus- 
tees may  apply  to  the  Court  of  Common  Pleas  of  the  proper  county  to 
declare  vacant  the  places  of  such  directors  or  trustees  as  refuse  or 
neglect  to  act,  and  such  court  may  empower  the  remaining  directors  or 
trustees,  not  less  than  two  in  numl)er,  or  upjioinl  any  other  number  of 
persons,  not  excee<ling  three,  to  perform  the  duties  of  trustees  under 
the  preceding  section. 

Petitions  under  prreeding  sMion.  Sec.  5677.  All  applications  made 
under  the  preceding  section  shall  he  by  petition,  and  the  court  hearing 
the  same  may,  on  the  same  petition,  make  nee<lful  oniers  against  any 
former  trustees,  or  against  any  assignees  of  such  corporation,  for  the 
conveyance  of  property  by  them  held,  and  for  the  assignment  of  all 
rights  in  them  vested,  and  also  for  the  delivery  of  all  books  and 
papers  touching  the  affairs  of  the  corporation,  which  order  ma/  be 
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enforced  by  process,  or  by  its  terms  operate  as  a  conveyance  and 
transfer. 

Trustees  appointed  succeed  to  rights  of  predecessors.  Sec.  5678,  The 
trustees  so  appointed,  and  all  successors  of  sucli  trustees,  shall  succeed  to 
all  the  rights  vested  in  their  predecessors,  whether  trustees  or  assignees ; 
and  all  securities  and  effects  by  them  held  or  acquired,  and  all  judgments 
recovered,  whether  in  favor  of  the  corporation  to  which  they  succeed, 
or  in  the  names  of  the  trustees  of  such  corporation,  shall  inure  to  the 
succeeding  trustees,  and  pass  by  operations  of  law  as  fully  as  if  the 
same  were  assigned. 

No  action  shall  abate  by  dissolution  of  corporation.  Sec.  5679.  No  ac- 
tion pending  in  any  court  in  favor  of  or  against  any  corporation  shall 
be  discontinued  or  abate  by  the  dissolution  of  the  corporation,  whether 
the  dissolution  occur  by  the  expiration  of  its  charter  or  otherwise  ; 
but  all  such  actions  may  be  prosecuted  to  final  judgment  by  the  credit- 
ors, assignees,  receivers,  or  trustees  having  the  legal  charge  of  the  assets 
of  the  corporation,  in  its  corporate  name. 

Note. — Sections  5679-5688.  For  decisions  under  former  statutes,  see  Miami 
Exporting  Company  v.  Gano,  13  O.  269;  Stetson  v.  Bank,  2  O.  S.  167  ;  Same  v. 
Same,  12  O.  S.  577;  Renick  v.  Ba7ik,  13  O.  298. 

And  for  change  of  name  of  corporation,  see  sections  5852-5§57. 

Judgments  by  or  against  such  corporations  may  be  enforced.  Sec.  5680. 
Upon  all  judgments  in  favor  of  or  against  any  such  corporation,  whether 
such  judgmeuts  exist  at  the  time  of  the  dissolution,  or  are  obtained  aft- 
erward in  actions  pending  at  the  time  of  the  dissolution,-  execution 
may  be  had,  and  satisfaction  or  performance  of  the  same  enforced,  by 
the  creditors,  assignees,  receivers,  or  trustees  having  the  legal  charge 
of  the  assets  of  the  dissolved  corporation,  in  the  corporate  name  of  the 
dissolved  corporation. 

Title  to  property  of  corporation  to  pass  to  trustees.  Sec.  5681.  The  title 
to  all  real  estate  belonging  to  any  such  corporation  shall,  at  the  time 
of  the  dissolution  of  the  same,  pass  to  the  trustees  of  the  corporation, 
who  may  sell  or  dispose  of  the  same  in  such  manner,  and  upon  such 
terms,  as  they  deem  best  for  the  interest  of  the  creditors  and  stock- 
holders, and,  upon  any  such  sale,  make  a  good  and  sufficient  deed 
therefor. 

Trustees  personally  liable  for  an  abuse  of  trust.  Sec.  5682.  The  trus- 
tees of  any  such  corporation  shall  be  subject  to  the  control  of  the  Court 
of  Common  Pleas,  and  be  liable  to  be  sued  on  behalf  of  any  per- 
son interested,  on  account  of  any  neglect  or  omission  of  duty,  or 
abuse  of  trust;  in  case  of  the  removal  of  any  such  trustee  by  the 
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court  for  aD  abuse  of  trust,  it  may  appoint  a  suitable  permn  to  fill 
the  vacancy  ;  and  any  such  trustee  may,  fur  reav)nablo  cau!*e,  upon 
the  application  of  any  creditor  or  stockholder,  l>e  required  by  the 
court  to  give  bond  and  security,  in  such  amount,  aad  subject  to  such 
conditions,  as  it  may  direct. 

Ditaolved  eorporatUm  may  proaecute  ariion  in  iU  oim  nanw.  Skc.  56^. 
A  corporation  may,  at  any  time  after  its  dissolution,  whether  the  disso- 
lution occur  by  the  expiration  of  its  charter  or  otherwise,  prosecute  any 
action  in  and  by  its  corporate  name,  for  the  use  of  the  party  entitleil  to 
receive  the  proceeds  of  such  action,  upon  any  and  all  cau.^es  of  action 
accrued,  or  which,  but  for  such  dissolution,  would  have  accrued,  in  favor 
of  the  corporation,  in  the  same  manner,  and  with  the  like  effect,  as  if 
it  were  not  dissolved. 

May  be  sued  by  corporate  name — Service  of  proce/m.  Sec.  5684.  Any 
such  dissolved  corporation  may  be  sued  by  its  ct>rporate  name,  for  or 
upon  any  cause  of  action  accrued,  or  which,  but  for  the  dissolution, 
would  have  accrued  against  it,  in  the  same  manner,  and  with  the  like 
effect,  as  if  it  were  not  dissolved  ;  and  all  pmcess  by  which  an  action  is 
instituted  against  such  corporation  nmy  l»e  served  by  the  sheriff,  or 
other  proper  officer,  by  delivering  to  any  one  of  the  assignees,  trustees, 
receivers,  or  persons  having  charge  of  its  asset.«,  a  copy  thereof,  or  by 
leaving  such  copy  at  the  residence  of  any  such  assignee,  trustee,  re- 
ceiver, or  person. 

Judgments  for  or  against  may  be  revived.  Hec.  56S5.  Judgments  in 
favor  of  or  against  a  dissolved  corporation,  whether  rendered  before  or 
after  its  dissolution,  and  which  become  dormant,  may  be  revived  in 
favor  of  or  against  it,  as  the  ca.<»o  may  ho,  in  anti  by  its  coqiorato  name, 
in  the  same  manner,  and  with  the  like  effect,  as  if  the  corporation  were 
not  diiisolved;  and  in  all  cases  of  such  judgments  against  any  such  cor- 
poration, the  writ  of  summons  or  other  process  shall  be  serveil  in  the 
manner  prescribed  in  section  5084. 

Errnr  may  be  prosecuted  on  judgments  for  or  against.  &KC.  5686.  Peti- 
tions in  error  upon  judgments  may  he  prosecute*!  in  favor  of  or  against 
any  such  «lissolved  corpt)ration,and  by  its  corporate  name,  in  the  same 
manner,  and  with  the  like  effect,  as  if  it  were  not  dissolve<i ;  and  pn*. 
cesM  theseon  against  it  shall  be  served  in  the  manner  prescribed  in  sec- 
tion r)C84. 

Directors  may  appoint  trudee»  to  settle  affairs  of  corporation.  Sec.  5687. 
The  board  of  directors  or  other  officers  having  the  control  and  manage- 
ment of  any  corporation  in  this  state,  may  ap|ioint  three  tmsteea  to 
adjust  and  settle  the  af&irs  of  such  corporation,  and  the  tnutaea  so  ap- 
pointed shall  be  authorized  to  use  the  corporate  name  of  the  corpora- 
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tion,  for  such  period  as  may  be  necessary  for  the  adjustment  and  settle- 
ment of  its  affairs,  by  suit  or  otherwise. 

Removal  and  duties  of  trustees.  Sec.  5688.  The  trustees  so  appointed 
shall  report  annually  to  the  stockholders  of  the  corporation  a  full 
and  succinct  statement  of  its  affairs ;  and  a  majority  in  interest 
of  the  stockholders  may  remove  a  trustee,  or  appoint  a  person  to  a 
vacancy  occasioned  by  the  death,  resignation,  or  removal  of  a  trustee. 

CORPORATIONS    CREATED   PRIOR   TO    ADOPTION    OF    THE    CONSTITUTION 

OF    1851. 

Application  of  existing  laws  to  corporations  created  prior  to  1851.  Sec 
3234  (83  V.  201 ;  tit.  2,  ch.  1).  Corporations  created  before  the  adop- 
tion of  the  present  constitution,  which  take  any  action  under  or  in  pur- 
suance of  this  title,  shall  thereby  and  thereafter  be  deemed  to  have 
consented,  and  shall  be  held  to  be  a  corporation,  and  to  have  and  exer- 
cise all  and  singular  its  franchises  under  the  present  constitution  and 
the  laws  passed  in  pursuance  thereof,  and  not  otherwise;  provided,  that 
any  fire  insurance  company  bo  created,  complying  with  the  require- 
ments of  section  3655,  shall  not  be  deemed  to  have  consented,  and  shall 
not  be  affected  by  the  provisions  of  this  section  by  reason  of  such  com- 
pliance. 

Petition  for  Dissolution  of  Corporation. 

[Form  658.    §§  5651,  5652,  5653.] 

Common  Pleas  Court  of County,  Ohio. 

No.  — .]     In  the  Matter  of  the  Application  for  the  Dissolution  ] 

of   the  ,  a  Corporation    Organized  under  the  Laws  of  >■  Petition. 

the  State  of  Ohio,  Ex  Parte.  ] 

The  petitioners, and ,  who  are  a  majority  of  the  directors  of 

the ,  which  is  a  corporation  organized  under  the  laws  of  the  Stat© 

of  Ohio,  respectively  represent  and  state  to  the  court  that  *  [they  have  dis- 
covered, and  the  fact  is,  that  the  stock,  property,  and  effects  of  said  cor- 
poration have  been  so  tar  reduced  by  losses  and  otherwise,  that  it  will 
not  be  able  to  pay  all  just  demands  to  which  it  may  be  liable,  or  to  afford 
a  reasonable  security  to  those  who  may  deal  with  it];  l_or  after  the  *, 
"they  deem  it  beneficial  to  the  interests  of  the  stockholders  that  the  said 
corporation  be  dissolved ;  "  or,  "  the  directors  of  said  corporation  have  been 
duly  authorized,  by  a  majority  of  the  stockholders  of  said  corporation, 
to  apply  for  a  judgment  dissolving  the  same,  according  to  the  statute  in 
such  case  made  and  provided;"  or,  "the  objects  of  the  said  corporation, 
for  which  it  was  incorporated,  have  (wholly  failed),  or  (been  entirely 
abandoned),  or,  it  has  become  and  is  impracticable  to  accomplish  the  ob- 
jects for  which  said  corporation  was  formed  and  created,  to  wit:  "  (here 
state  such  objects)  ] ;  that  the  principal  office  and  place  of  conducting  the 
business  of  said  corporation  is  in ,  in  said county. 
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A  certified  copy  of  the  articles  of  incorporation  of  said,  th©  .  is 

filed  herewith,  marked  "A." 

And  your  petitioners  annex  hereto  a  full.  ju«t,  and  true  inventory  of 
all  the  estate,  both  renl  nnd  personal,  in  law  aiui  e<)uity,  of  the  said  cor- 
poration, and  of  all  the  books,  vouchers,  and  securities  relating  thereto, 
marked  Exhibit  "  B." 

Also  a  full,  just,  and  true  account  of  the  capital  stock  of  the  aaid  cor- 
poration, which  account  specifies  the  names  of  the  s^tookholdeni  of  said 
corppration,  their  residences  [when  known,  and  of  which  the  residenoea 
are  unknown],  the  number  of  shares  belonging  to  each  stockholder,  the 
amounts  paid  in  upon  such  shares  respectively,  and  the  respective  amounts 
still  due  thereon,  and  from  whom,  which  account  is  hereto  annexed^ 
marked  Exhibit  "C."  Also  a  statement  of  all  the  incumbrances  on  th« 
property  of  the  said  corporation,  and  of  all  engagements  entered  into  hy 
it,  which  have  not  been  fully  satisfied  or  canceled;  and  which  statement 
specifies  the  place  of  residence  of  each  creditor  of  said  corporation,  and  of 
every  person  to  or  with  whom  such  engagements  were  made  [when  known 
and  of  which  the  residences  are  unknown],  and  the  sum  owing  to  eaoft 
creditor,  the  nature  of  each  debt  and  demand,  and  the  true  cau8«  an<l 
consideration  of  such  indebtedness,  which  statement  is  hereto  annexed 
marked  Exhibit  "  D." 

Wherefore,  the  petitioners  pray  that  after  giving  due  notice  of  the  pend 
ency,  object,  and  prayer  of  this  petition,  and  the  coming  in  of  the  rei>ort 
of  the  referee  or  master  commissioner  to  be  appointed  by  the  court  herein, 
judgment  be  entered  dissolving  said  corporation,  and  one  or  more  r^- 
ceivers  of  its  estate  and  effects  be  appointed  by  the  court,  according  to 
the  statute  in  such  case  made  and  provided,  and  for  all  proper  relief 

,  Attorney  for  Applicant*. 

The  said  petitioner*. , ,  and ,  make  solemn  oath  that  the 

Caota  Slated  in  the  foregoing  application  for  the  dissolution  of  the ,  a 

corporation  organized  under  the  laws  of  this  state,  and  the  accounts,  in- 
ventories,  and  statements  contained  therein  or  annexed  thereto,  are  just 
and  true,  so  far  as  they  know,  or  have  tlie  means  of  knowing. 

PMiomtrM. 
Sworn  to  before  me,  and  subscribed  in  my  presence,  thia day  ot 

— ,  A.  D.  la — 

PETcriojr  TS  Such  Cask  by  Stockholdkrb, 
[Form  659.    §}  5651,  2.  3] 

Common  Pleas  Court  of County,  Ohio. 

Na  —J     In  the  Matter  of  the  Apnlication  of  Stockholders  for  | 

the  Dissolution  of  the .  a  Corporation  Organised  undar  V  Petition. 

the  Laws  of  the  State  of  Ohio,  Ex  rartc.  J 

The  petitioners, , ,  and .  represent  to  the  court  and  say, 

that  they  together  own  and  represent  not  less  than  one-third  of  the  capi- 
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tal  stock  of  the  said,  the ,  a  corporation  organized  under  the  laws  of 

this  state,  to  wit :  \_here  give  the  proportion  of  stock  as  compared  to  the  whole  rep- 
resented by  the  applicants^ ;   and  that , ,  and   are  the  present 

board  of  directors  of  said  corporation. 

They  further,  say  that  Inhere  follow  Form  658, /rom  the  *]. 

As  to  when  one-fifth,  or  more  of  tlie  stockholders  in  amount,  of  a  man- 
ufacturing or  mining  corporation,  and  upon  what  grounds,  may  file  a 
petition  for  its  dissolution,  see  section  5673. 

As  to  petition  and  proceedings  when  the  last  board  of  trustees  of  an 
expired  or  dissolved  corporation  do  not  act,  see  sections  5676,  5677, 
5678. 

[Form  660.    §  5654] 
No.  — .]     {Style  of  case."] 

Upon  the  filing  of  the  petition,  accounts,  inventories,  statements,  and 
affidavit  herein,  the  court  doth  hereby  appoint  L.  M.  master  commis- 
sioner [or,  referee]  herein  to  hear  the  allegations  and  proofs  of  the  parties 
hereto,  take  testimony  in  relation  thereto,  and,  with  all  convenient  speed, 
report  the  same  to  the  court,  with  a  statement  of  the  property,  effects, 

debts,  credits,  and  engagements  of  said  corporation,  the ,  and  all  other 

matters  and  things  pertaining  to  its  affairs,  the  time  fixed  for  th«  com- 
mencement of  such  hearing  by  said  L.  M.,  master  {or,  referee],  as  aforesaid, 

is  the day  of ,  18 —  {not  less  than  three  mojiths  from  the  date  of  the 

order\,  Sit ,  in .     And  all  persons  interested  in  said  corporation 

are  hereby  required  to  show  cause,  if  any  they  have,  before  said 
master  [or,  referee],  at  said  time  and  place,  why  said  corporation  should 
not  be  dissolved.  Said  L.  M.  appeared  before  the  court  and  was  duly 
Bworn  as  such  master  commissioner  [or,  referee]. 

A  notice  of  the  contents  of  such  order  shall  be  published  once  in  each 
week,  for  Hiree  weeks  successively,  in  some  newspaper  published  and 
of  general  circulation  in  the  county  wherein  the  principal  place  of  bus- 
iness of  the  corporation  is  situate.     §  5654. 

Such  master  commissioner  will  report  his  findings  of  fact,  and  con- 
clusions, including  proof  of  publication,  with  the  testimony,  to  the 
court.     §  5655. 

Judgment  for  Dissolution  op  Corporation   and  Appointment 

OF  Receiver. 

[Form  661.     §§  5656,  5657,  5658,  5659.] 

{Style  and  number  of  the  case.^ 

This  day  this  cause  came  on  to  be  heard  upon  the  report,  testimony, 
and  exhibits  filed  herein  by  L.  M.,  the  master  commissioner  {or,  referee], 
heretofore  appointed  herein  by  the  former  order  of  this  court,  finding  that 
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three  weeks'  notice  has  been  duly  published  as  required  by  aaid  order], 
and  three  months  having  elapsed  from  the  date  of  said  order,  and 
b<>ing  fully  advised  in  the  premises,  doth  find  that  *  the  said  corpora- 
tion, the ,  which  was  organized  under  the  laws  of  this  state,  is  insolv- 
ent [^or,  a  dissolution  of  said  corporation,  the ,  organized  under  the 

laws  of  this  state,  will  be  beneficial  to  the  stockholders  thereof,  and  not 
injurious  to  the  public  interest;  or,  the  obje*>ts  of  said  corporation,  the 

,  organized  under  the  laws  of  this  state,  have  wholly  failed;  or,  been 

entirely  abandoned;  or,  it  is  impracticable  to  accomplish  the  objects  for 
which  the  same  was  formed  and  incorporated]. 

It  is  therefore  considered  and  adjudged  by  the  court  that  said  corpora- 
tion, the ,  be  and  the  same  is  hereby  dbsolved. 

And  it  is  further  ordered  by  the  court  that  X.  ().  [or,  X.  O.  and  P.  Q] 
be  and  he  [or,  they]  is  [^or,  are]  hereby  appointed  receiver[s]  of  the  estate 
and  effects  of  said  dissolved  corporation,  he  [^or,  they]  being  hereby  vested 
with  all  the  estate,  real  or  personal,  of  said  dissolved  corporation,  and  to 
be  trustee[s]  of  such  said  estate  for  the  benefit  of  the  said  diiisolred  cor- 
poration and  its  stockholders,  with  all  |>ower  and  authority  conferred  by 
law  upon  trustees  to  whom  assignments  are  made  for  the  benefit  of  cred- 
itors, upon  giving  a  bond  payable  to  the  State  of  Ohio,  in  the  penal  sum 

of dollars,  with  surety,  to  the  approval  of  this  court,  conditioned  for 

the  faithful  discharge  of  the  duties  of  his  [^or,  their]  said  appointment, 
and  for  the  due  accounting  for  all  money  received  by  him  [or,  them]. 

And   thereupon,  a  bond,  as   above  required,  with   and  ,  a» 

sureties  for  said  receiver[s]  and  trustee[s]  thereon,  was  presented  to  the 
court,  and  with  its  sureties  approved  in  all  respects  by  the  court ;  and  the 
same  is  ordered  to  be  filed  with  and  kept  in  the  custody  of  the  clerk  of 
this  court. 

Bond  of  Receiver  axd  Trustee. 

[Form  662.    §5657] 

We, ,  as  principal,  and and ,  as  his  sureties,  hereby  jointly 

and  severally  acknowledge  ourselves  to  owe  and  be  indebted  to  the  State 
of  Ohio  in  the  sum  of dollars.  ^ 

The  condition  of  the  above  obligation  is  such  that,  whereas,  in  the  oaM, 

the  matter  of  the  application  for  the  dissolution  of  the ,  a  oorporar 

tion  organized  under  the  laws  of  Ohio — ex  parte — being  case  No. ,  in 

the  Court  of  Common  Pleas  of County,  in  said  state— such  proceed* 

ings  were  had  that,  at  the term,  a.  d.  18 — ,  of  said  Court  of  Common 

Pleas  a  judgment, was  rendered  dissolving  said   corporation,  the , 

organized  as  aforesaid.  And  thereupon,  by  said  court,  at  the  same  said 
term,  — —  was  duly  appointed  by  said  court  n»ceiver  and  trustee,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  and  required  by  said 

court  to  give  a  bond,  as  provided  by  law.  in  the  sum  of dollars,  with 

surety  to  the  approval  of  the  court,  etc. 

Now,  therefore,  if  the  said ,  as  such  said  receiver  and  tnutee,  shall 

faithfully  discharge  the  duties  of  his  said  appointment,  and  duly  account 
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for  all  money  received  by  him  as  such  receiver  and  trustee,  then  this  ob- 
ligation to  be  void,  otherwise  to  be  and  remain  in  full  force. 

In  witness  whereof  [e<c.]  ,  Principal. 

,  Surety. 

[Date.']  ,  Surety 

Approved  by  the  court,  tliis day  of ,  18 — . 

,  Judge  of  the  Common  Pleas  Court  of County. 

Notei — Such  receiver  is  required,  immediately  on  his  appointment,  to  give 
notice  thereof,  as  trustees  of  insolvent  debtors  do  (section  6346),  and  in  addition 
notify  all  persons  holding  any  open  or  subsisting  contract  of  the  corporation  to 
present  the  same  to  him,  in  writing  and  in  detail,  at  the  time  and  place  specified 
in  such  notice,  which  shall  he  published  for  three  weeks  in  some  newspaper 
printed  and  of  general  circulation  in  the  county  where  the  principal  place  of 
business  of  the  corporation  is  situate,  g  5660.  The  receiver  is  to  act  under  the 
control  of  the  court,  etc.  g  5669.  He  is  to  file  accounts  in  the  court,  which  may 
be  referred  to  a  referee  (sections  5670  5671  ^  or  settled  by  the  court. 

Petition  by  Receiver  op  a  Dissolved  Corporation  to  Recover 
Unpaid  Subscription  to  the  Capital  Stock. 

[Form  663.    §  5659.] 

Common  Pleas  Court  of County,  Ohio. 

L.  M.,  as  Receiver  of  the  Dissolved 
Corporation,    the    ,     Organ- 
ized   under   the    laws    of   Ohio, 
Plaintiff, 
No.  — .]                vs. 

C.  D.,  Defendant. 
L.  M.,  the  plaintiff,  as  receiver  of  said  dissolved  corporation,  says  that, 

in  the  action  brought  in  the  Common  Pleas  Court  of County,  Ohio, 

being  No.  in  said  court,  to  dissolve  said  corporation,  the  ,  or- 
ganized under  the  laws  of  the  State  of  Ohio,  according  to  the  statute  in 
such  case  made  and  provided,  such  proceedings  were  duly  had  and  taKen, 

that  at  the  term  of  said  court,  a.  d.  18 — ,  by  the  judgment  of  said 

court,  duly  rendered,  said  corporation  was  dissolved.  And  thereupon,  by 
said  court,  the  plaintiff  was  duly  appointed  receiver  of  such  said  dissolved 
corporation,  the  laid,  the  ,  gave  bond  as  required  by  law  and  ap- 
proved by  said  court,  and  was  then  duly  qualified  as  such  receiver,  and  is 
still  authorized  to  act  as  such,  all  of  which  will  more  fully  and  at  large 
appear,  reference  being  had  to  the  complete  record  of  said  cause,  which 
is  hereby  made;  and  a  copy  of  said  judgment  and  order  appointing,  etc., 
the  plaintiff  such  receiver  is  filed  herewith,  marked  exhibit  "A." 

And  the  plaintiff  further  says  that,  on  or  about  the day  of ,  a. 

D.  18 — ,  the  said  defendant,  C.  D.,  subscribed  to  the  capital  stock  of  said 

corporation,  the , shares,  which  shares  were  dollars  each, 

the  amount  of  his  said  subscription  being dollars,  which  became  pay- 
able by  him  at  the  times  and  in  the  amounts  following,  to  wit:  ^Here  state 
each  assessment  and  the  time  it  became  due.J 
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That  tho  defendant  has  failed  and  refused  to  pay  any  part  of  said  sub- 
scription, trhich  was  in  these  words  and  figtires;  {^IJere  copy  the ndtteriptioH 
and  the  df/endant 3  signature  thereto  ] 

And  that  there  is  duo  to  the  plaintiflT,  as  such  receiver,  from  the  defend* 

ant,  the  sum  of dollan),  with  interest  [«/<r  ].     For  which,  with  costs, 

he,  as  such  receiver,  asks  judgment  against  said  defendant,  and  for  all 
proper  relief. 

[  Verification.']  ,  Attorney  for  Plaintiff. 

AcTioji  IN  Name  of  Dissolved  Corporation,  in  Its  Own  Name, 
FOR  THE  Use  of  a  Person  Entitled  to  ibb  Fruits  op  thb 
Judgment  to  be  Rendered. 

[Form  664.    §5683.] 

Common  Pleas  Court  of County,  Ohio 

The  ,  a  Corporation   Organized 

under  the  Laws  of  Oiiio,  now  Dis- 
solved, which  Sue*  for  the  Use  of     r>  .-i- 
A.  B..  Plaintiff;  \  ^^^'^'^^ 

No.—.]  v». 

C.  D.,  Defendant.  j 

The  plaintiff*,  the ,  which  8ue»for  the  use  of  A.  B.,  says  that  it  was 

a  corporation,  duly  incorporated  and  organized  in  and  by  its  said  name. 

under  the  laws  of  Ohio,  and  became  dissolveil  as  such  corporation,  by  the 

expiration  of  its  charter  [or,  by  the  judgment  of  the  Court  of  Common 

Pleas  of County,  Ohio,  on  or  about  the day  of  ,  a.  d.  18 — }. 

And  for  a  cause  of  action  against  the  said  defendant,  C.  D.,  it  further 

•ays  that  \_herc  ttaU  the  cau*c  oj  action,  and  prai^  judjmcnt,  ete."] 
21 
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CHAPTER  LIX. 

ARBITRATION. 

Arbitration  of  controversies — Submission  may  be  made  by  a  rule  of  court. 
Sec.  5601.  All  persous  wlio  have  any  controversy,  except  when  the 
possession  or  title  of  real  estate  may  come  in  question,  may  submit 
such  controversy  to  the  arbitrament  or  umpirage  of  any  person  or  per- 
sons, to  be  mutually  agreed  upon  by  the  parties,  and  they  may  make 
such  submission  a  rule  of  any  court  of  record  in  the  state. 

Parties  to  arbitration  may  enter  into  bonds —  What  to  be  set  forth  in  bonds. 
Sec.  5602.  The  parties  to  such  submission  may  enter  into  and  ex- 
change arbitration  bonds,  M'hich  shall  be  conditioned  for  the  faithful 
performance  of  the  award,  and  set  forth  the  names  of  the  arbitrators 
or  umpire,  and  the  matters  submitted  to  their  determination ;  and 
when  such  is  the  agreement,  the  submission  shall  bo  made  a  rule  of 
any  court  of  record  within  the  state,  or  a  rule  of  any  particular  court 
of  record  named  in  the  submission. 

Time  and  place  of  hearing  to  be  specified  in  bonds.  Sec.  5603,  The 
arbitration  bonds  shall  specify  a  time  and  place  for  the  hearing,  al^ 
lowing  the  arbitrators  or  umpire  the  right  to  adjourn  from  time  to  time, 
until  a  conclusion  is  reached;  and  a  time  shall  be  named  in  the  bonds 
within  which  the  award  shall  be  made. 

How  process  obtained.  Sec  5604.  The  parties  shall  have  the  benefit 
of  legal  process  to  compel  the  attendance  of  witnesses,  which  process 
shall  be  issued  by  the  clerk  of  the  Court  of  Common  Pleas  or  any 
justice  of  the  peace  for  the  county  in  which  the  arbitration  is  held, 
and  shall  be  returnable  before  the  umpire  or  arbitrators  on  a  day  and 
place  certain  therein  named. 

Disobedience  of  process,  etc. ,  a  contempt  of  court.  Sec.  5605.  When  a 
witness  who  has  been  duly  served  with  such  process  fails  to  attend  in 
obedience  thereto,  or  to  be  sworn  or  to  answer  as  a  witness,  except  in 
case  of  a  demand  and  failure  to  pay  his  fees,  he  shall  be  deemed  guilty 
of  contempt  of  the  court  from  which  the  process  issued ;  and  on  com- 
plaint made  by  the  party  injured,  to  the  Court  of  Common  Pleas  whose 
clerk  issued  the  process,  or  to  the  justice,  as  the  case  may  bg,  such 
court  or  justice  may  proceed  against  him  as  in  other  like  cases. 

Arbitrators,  witnesses,  etc.,  to  be  sworn.     Sec  5606.    The  umpire  or 
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arbitmturs,  nnd  all  witnesses  for  any  party  to  the  arbitration  examined 
by  the  umpire  or  arbitrators,  shall  be  under  oath,  to  be  administered 
to  him  or  them  respectively  by  any  judge  or  justice  of  the  peace  of 
the  county. 

Avxxnii  to  be  in  tcriting,  etc.  Sec,  5607.  The  award  shall  be  in  writ- 
ing, and  signed  by  the  umpire  or  arbitrator?,  or  a  majority  of  the  ar- 
bitrators, named  in  the  submission ;  and  a  true  copy  of  the  award 
shall,  without  delay,  be  delivered  by  the  umpire  or  arbitrators  to  each 
of  the  jmrties  in  interest. 

Aicard  to  bejUed  in  court  when  parties  negled,  etc.,  to  comply  with  same. 
8ec.  5608.  If  cither  of  the  parties  neglect  or  refuse  to  comply  with 
the  award,  the  other  party  may  file  the  awanl,  together  with  the  sub- 
miss^ion  or  arbitration  bund,  in  the  court  named  in  the  submission,  or, 
if  no  {Kirticular  court  is  named  therein,  then  in  the  Court  of  Common 
Pleas  of  tho  county  where  the  arbitration  was  held. 

How  award  for  payment  of  money  enforced.  Sec.  5609.  The  court,  at 
the  next  term  thereof  after  the  award  is  filed,  if  no  legal  exceptions 
be  made  or  taken  to  tho  awan],  or  to  other  proceedini^s,  and  the  awanl 
is  for  the  jwymcnt  of  money,  shall  enter  judjjment  thereon,  as  on  tho 
verdict  of  a  jury,  between  the  parties,  and  issue  execution  thereon  xv 
in  other  cases  immediately  after  the  amount  specified  in  the  award  is 
due  nnd  pnyable. 

IIow  aicard  other  than  for  the  payment  of  money  enforced.  Stc.  5610. 
When  the  award  directs  tho  jwrformance  of  any  act  or  thing  other 
than  the  payment  of  money,  n  party  who  disobeys  it  shall  be  liable  to 
be  punisheil  as  for  a  contempt  of  court,  either  by  attachment  or  exe- 
cution, as  tho  nature  of  the  case  requires. 

Power  of  court  titet  agide  axoard —  Proceedings  thereafter.  Sec.  561 1 .  If 
legal  defects  appear  in  the  award  or  other  procecjiings,  or  if  it  bo  mode 
to  appear,  on  oath,  at  Hie  term  o/tiio  court  at  which  the  award  nnd 
arbitration  bond  are  filed,  that  the  award  was  obtained  by  fraud,  cor- 
ruption, or  other  undue  means,  or  that  the  arbitrators  or  umpire  mit- 
belmved,  tho  court  may  set  aside  the  award,  and  tho  matters  submitted 
f*hall  bo  retained  by  the  court  for  trial  as  u|X)u  appeal ;  the  court  sliall 
direct  who  shall  be  plaintiff  nnd  who  shall  bo  defendant  in  tho  action, 
and  such  proceedings  shall  thereafter  ba  had  therein,  nnd  such  plead- 
ings filed,  as  in  a  civil  action  ;  and  the  court  may  make  such  onler  at 
to  costs  in  the  premises,  or  such  other  order  on  the  award,  as  it  deema 
just  and  right. 

Wliat  proof  required  before  court  unli  enforce  award.  Sec  5612.  In 
all  cases  the  jwrty  enforcing  an  award  sliall  prxluco  satbfactory  proof 
to  the  court  of  the  duo  execution  of  tho  submission  or  arbitration 
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bond,  and  that  the  party  neglecting  or  refusing  to  obey  the  award  was 
furnished  with  a  true  copy  thereof  at  least  ten  days  before  the  term  at 
which  the  application  to  enforce  the  award  was  made. 

Fees  of  arbitrators,  etc.,  to  be  taxed  in  tJie  award.  Sec.  5613.  Each 
person  chosen  as  and  performing  the  duties  of  an  arbitrator  or  umpire 
under  this  chapter  shall  be  entitled  to  receive  one  dollar  per  day  for 
his  services;  and  each  witness  for  his  attendance,  and  justice  or  judge 
for  administering  oaths,  shall  be  entitled  t;)  like  fees  as  in  other  cases, 
which  fees  shall  be  taxed  by  the  umpire  or  arbitrators,  and  included 
in  the  award. 

(a)  Arbitrators  are  constituted,  by  the  parties,  chancellors, 
judges,  and  jurors,  and  have  jurisdiction  of  the  law  and  fact,  and 
they  may,  after  hearing  the  parties  and  their  proofs,  meet  for  consul- 
tation and  decision,  without  giving  either  party  notice  of  such  meet- 
ing.    Ormshj  V.  Balcewell,  7  O.  99. 

A  party  to  an  arbitration  under  the  statute  has  no  right  to  revoke 
the  submission  after  tlic  arbitrators  are  sworn.  Carry  v.  Montgomery 
Co.,  19  O.  245  ;  Montgomery  Co.  v.  Carey,  1  O.  S.  463.  But  the  rule 
seems  to  be  otherwise  when  the  submission  is  not  under  the  statute. 
Hunt\.  Guilford,  4  O.  311. 

An  executor  or  administrator  has  the  power,  at  common  law,  to  sub- 
mit to  arbitration  a  disputed  claim  against  the  estate  which  he  repre- 
sents, and  this  power  is  not  affected  by  the  provisions  of  section  6093. 
Childs  V.  Updyke,  9  O.  S.  333. 

A  court  will  not  decree  the  specific  performance  of  an  agreement  to 
arbitrate,  nor  will  it  require  arbitrators  to  make  an  award.  Conwr  v. 
Drake,  1  O.  S.  166. 

An  agreement  to  submit  a  question  of  boundary  to  arbitration  defeats 
the  operation  of  the  statute  of  limitations.  Hunt  v.  Guilford,  4  O. 
310. 

And  an  agreement  fixing  a  boundary  between  adjoining  land  pro- 
prietors need  not  be  in  writing,  as  it  is  not  witiiin  tlie  statute  of  frauds. 

No  estate  is  thereby  created;  but  where  such  boundary  line  is  fixed 
by  the  parties,  they  hold  up  to  it,  by  virtue  of  their  title  deeds,  and 
not  by  virtue  of  the  parol  transfer.  Boho  v.  Richmond,  25  O.  S. 
122. 

The  liability  on  an  award  originates  in  the  contract  of  submission, 
and  in  an  action  thereon  both  the  submission  and  award  must  be 
averred.     Tullis  v.  Stwell,  3  O.  510. 

The  word  "persons,"  as  used  i:i  this  section,  includes  municipal  cor- 
porations. Sprinfffield  v.  Walker,  42  O.  S.  543.  Sections  5601  to 
5613  do  not  provide  for  taking  exceptions  before  the  board  of  arbitra- 


ARBITRATION.  1078 

tion:  and  if  such  exceptions  be  taken,  the  case  is  not  reviewable 
thereou,  but  the  award  may  bo  set  aside  only  as  provided  in  section 
5611.     76. 

(6)  A  notary  public  can  not  administer  this  oath,  as  section  6006 
govern:}  the  special  subject  matter,  and  is  to  Ih)  construed  as  an  ex- 
ception to  the  general  statute  conferring  power  on  such  officer  to  ad- 
minister oaths.     State  v.  Jackson,  3G  O.  S.  281. 

(e)  An  award  must  show  that  the  arbitrators  met  at  the  time  and 
place  s|)ecified  in  the  subtuissiou,  or  it  is  had.  ^rum  v.  Cunningham, 
3  0.  2-6. 

Where  the  submission  is  at  common  law,  an  awanl  by  two  of  the 
three  arbitrators  can  not  bo  sustiiincd,  when  t!io  submission  con- 
tained no  provision  for  a  majority  to  award.  Jihodes  v.  Baird,  16  O. 
8.  573. 

The  decision  of  a  court  can  not  bo  treated  as  an  award,  in  the  ab- 
sence of  any  thing  in  die  record  indicating  a  purpose  of  the  {tarties  to 
submit  any  matter  of  diff^'reiicc  between  them  to  the  arbitrament  of 
the  court     CuHis  v.  Ltipxch,  19  O.  S.  392. 

The  defendant  in  an  action  on  an  award  may  set  up  as  a  defense 
thereto  any  matter  which  constitutes  go<Kl  ground  in  equity  for  setting 
aside  or  canceling  the  award.     Bnjmcr  v.  Clark,  20  O.  S.  231. 

Au  award  in  a  common-law  arbitration  has  no  judicial  force,  and 
operates  neither  as  a  judgment  nor  the  verdict  of  a  jur}',  and  the 
failure  to  perform  it  n>ay  constitute  a  cause  of  action,  for  au  award  in 
a  eommonrlaw  arbitration  has  no  judicial  force,  and  operates  neither  as 
a  judgment  nor  the  vertlict  of  a  jury,  and  the  failure  to  perform  it 
may  constitute  a  cause  of  action,  or  its  performance  may  furnish  A 
good  defense  in  a  subsequent  suit  between  the  iwrties  on  the 
same  subject-matter,  but  no  judicial  action  can  1h)  had  upon  it 
without  pleadings  as  in  other  cases.  Childs  v.  Updtjke,  9  O.  8.  333; 
Male*  V.  LovDcnde'm,  10  O.  S.  512. 

{d)  A  judgment  entered  ujwn  an  awanl  at  the  tame  trrm  at  which 
the  submission  and  award  arc  filed,  can  not  be  regarded  as  coram 
lion  jiidice,  and  is  valid  until  reversed  or  set  aside.  Oibbon  v. 
DougheHy,  10  O.  S.  365. 

(e)An  awanV  to  deliver  books,  papers,  and  accounts,  a  small 
chest,' and  wearing  apparel,  b  too  indefinite  to  be  enforced.  Thamn 
V.  Molier,  3  O.  266. 

(/)  After  a  party  has  interiwsed  his  objections  under  this  section 
and  the  litigation  thereon  has  been  carried  to  the  court  of, 
last  resort  and  decided,  it  is  too  late  to  oSer  new  causes  why  judgment 
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should  not  be  entered  on  the  award.  Montgomery  Co.  v.  Carey,  1  O. 
S.  463. 

Where  a  court  of  equity  allowed  the  submission  of  a  claim  for  dam- 
ages to  arbitration,  and  afterward  carried  the  award  into  its  decree, 
the  affidavit  of  one  of  the  arbitrators,  that  he  signed  the  award  under 
mistake  will  not  justify  the  court,  on  bill  of  review,  in  setting  tiie  de- 
cree aside.     Connel  v.  Drake,  1  O.  S.  166. 

(g)  It  is  not  necessary  in  all  cases  to  prove  the  execution 
of  the  submission  or  arbitration  bond,  but  such  proof  may  be  waived 
by  the  opposite  party.     Montgomery  Co.  v.  Carey,  1  O.  S.  463. 

(/i)  For  arbitration  of  disputed  claims  of  a  subcontractor  under 
mechanic's  lieu  law,  see  section  3200;  rights  of  stockholders  on  one 
railroad  aiding  anotlier,  sections  8202-3204 ;  on  consolidation  of  rail- 
roads, sections  3388-3390 ;  by  administrator,  etc.,  of  claim  against  the 
estate,  section  6093. 

Arbitration  Bond. 

[Form  665.    g§  5G01,  5602,  5603.] 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of  [c?<?.],  am  held  and 

bound  to  C.  D.,  of  [e^c],  in  the  sum  of dollars,  for  the  payment  of 

which  I  do  hereby  bind  myself. 

The  condition  of  this  obligation  is  such  that  if  the  above  bound  A.  B., 
his  heirs,  executors,  and  administrators,  shall  in  all  things  faithfully  per- 
form, fulfill,  and  keep  the  award  and  determination  of  E.  F.,  of  [etc.'],  and 

[e<c.],  arbitrators  chosen  by  said  A.  B.  and  C.  T).  to  arbitrate,  award, 

and  determine,  concerning  as  well  [^here  specially  state  t/ie  matter  or  matters 
to  be  arbitrated},  so  as  that  the  said  award  be  made  in  writing,  on  or  before 

the  day  of ,  next  ensuing;  but  if  the  said  arbitrators  do  not 

make  such  their  awai-d,  of  and  concerning  the  premises,  by  the  time 
aforesaid,  then  if  the  said  A,  B.,  his  executors  and  administrators,  shall  in 
all  things  faithfully  perform,  fulfill,  and  keep  the  award,  umpirage,  and 
determination  of  J.  K.,  of  [cic],  chosen  as  an  umpire  between  said  par- 
ties, concerning  the  premises,  so  as  the  said  umpire  do  make  his  award 
and  umpirage  in  writing,  of  and   concerning  the  premise.<5,  on  or  before 

the day  of now  next  ensuing;  and  so  as  the  said  arbitration  be 

held  on  the day  of now  next  ensuing,  at ,  in [_etc.'],  with 

liberty  as  well  to  the  said  arbitrators,  as  also  to  said  umpire,  to  adjourn 
from  time  to  time,  until  their  award  or  umpirage  be  made  up  within  the 
time  aforesaid;  then  this  obligation  to  be  void — otherwise  to  be  and  re- 
main in  full  force. 

And  the  said  A.  B.  doth  consent  and  agree  that  his  submission  to  the 
award  and  umpirage  above  mentioned  shall  be  made  a  rule  of  the  court 
of ,  pursuant  to  the  statute  in  such  case  made  and  provided. 

In  witness,  etc.  (Signed,)  

IDate.'] 
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KoU. — Eitfh  purty  will  execute  tu  the  other  »  bond  containing  the  •amo  pro- 
viaion*.  The  Hbiivit  form  can  b4»  chnnged  according  to  th«»  n-^recreentof  the  par. 
tic»,  who  may  cbooM  three  arbitrators,  or  authoriao  the  Iwo  choMn  to  cbooM  the 
third,  and  provide  that  the  award  of  any  two,  or  a  majority,  of  tbem  (ball  be 
binding. 

Award. 

[Form  666.    §5607.") 

To  all  to  whom  these  presents  shall  come,  we,  E.  F.  [etc.'],  send  greet- 
ing: 

Whereas  A.  B.,  of  [rt<r.],  and  C.  D.  of  [fte.].  by  their  soTeral  writings  ob- 
ligatory, executed  by  them  respectively,  and  dated  on  the  day  of 

,  A.  ».  18—,  l>ecame  and  were  respectively  iraund  to  each  other,  in  the 

sum  of dollars,  with  conditions  thereunder  written,  that  they,  their 

executors  and  administrators,  should,  in  all  things,  perform,  fulfill,  and 
keep  the  award  and  determination  of  E.  F.  [^.],  arbitrators  chosen  by 
said  A.  1>.  and  C.  D.  {^according  to  the/art  of  the  manner  of"  cliootingy.  to  nrbi- 
trate,  award,  and  determine  concerning  [a«  atated  in  the  bond*]  *  Now 
know  ye  that  we,  the  said  E.  F.  [«'<;.],  the  arbitrators  aforesaid,  having 
taken  upon  us  the  burden  of  the  said  reference,  did  hold  said  arbitration, 
between  the  said  parties,  on  the day  of ,  a.  d.  18 —  [and  by  ad- 
journment from  time  to  time  thereafter,  a«:«)r<i<ii7  to  the  fact],  v^i ,  in 

,  being  the  time  and  place  specified  in  the  said  bonds  for  holding  the 

said  arbitration,  and  having  heard,  examined,  and  considered  the  allega- 
tions, witnesses,  and  evidences  of  both  the  said  parties,  do  hereby  find 
and  award,  of  and  concerning  tho  premises,  in  manner  and  form  follow- 
ing :  [  Here  state  elearfy  and  fully  the  term*  of  the  award.] 

And  03  to  the  payment  of  the  costs  of  this  arbitration,  we  award  and 
determine  as  follows:  IHere  state  the  same,  and  attach  >■  /«//  if  eo*U  to  tK$ 
award.] 

Signed  and  published  by  the  above  named  E.  F..  etc.  . 

(Signed.)  . 

IDale.]  . 

[^If  the  award  be  by  an  umpire,  after  reciting  at  abovt,  say,  after  tkt  •:] 

And  whereas,  the  said  arbitrators  did  not  make  an  award  in  the  prem- 
ises, within  the  time  for  that  purpose  limited  as  aforesaid ;  and  by  wrilr 
ing  under  their  hands,  dated  [etc.],  now  last  past,  did  give  notice  thereof 
to  me, .  umpire  as  aforesaid :  Now.  therefore,  etc. 

A  copy  of  suoli  award  U  to  be  delivered  without  delaj  to  each  of 
the  parties.     §5607. 
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Notice  op  the  Filing  of  the  Award,  etc.,  in  Court  at  the 
Next  Term  for  JuDcaiENT,  etc. 

[Form  667.] 
To  C.  D. 

Sir:  On  [_eie.'],  I  shall  file  in  the  Court  of  Common  Pleas  of County, 

Ohio,  the  arbitration  bond  entered  into  between  us  on  [«/c.],  and  the 

award  made  under  said  submission  by ,  for  the  purpose  of  enforcing 

the  performance  by  you  of  said  award,  etc. 

[Date.]  A.  B. 

Note. — At  the  next  term  of  the  court  after  such  fllin^,  on  proof  of  service  of 
such  notice,  the  court  will  render  jud^^ent  upon  the  award,  unless  exceptions 
thereto  are  filed;  in  which  case,  the  court  will  hear  then)  on  affidavits,  or  depoi 
sitions,  or  oral  testimony,  if  they  involve  questions  of  fact.    ^  5608,  5609. 

Judgment  on  Award  for  Money. 

[Form  663.    §  0000.] 
A.  B.  ] 

No.  — .]    vs.  V  Arbitration — Judgment  for  A.  B.,  $ . 

C.  J>.  ) 

This  day  came  the  said  A.  B.,  by  L.  M.,  his  attorney  and  it  appearing 
to  the  satisfaction  of  the  court  that  the  arbitration  bond   between  the 

above  named  parties,  filed  in  this  court  on last,  was  duly  executed  by 

the  said  C.  D.,  and  that  a  true  copy  of  the  award  between  the  above  named 
parlies,  also  filed  in  this  court  on ,  was  delivered  to  the  said  C.  D.  be- 
fore the  same  was  filed  in  this  court;  *  and  it  further  appearing  to  the 
satisfaction  of  the  court  that  the  said  C.  D.  has  not  paid  the  said  sum  of 

dollars  (or  any  part  thereof)  awarded  io  the  said  A.  B.,  in  and  by 

said  award,  though  due  demand  thereof  has  been  made  : 

Therefore,  it  is  considered  and  adjudged  by  the  court  that  the  said  A. 

B.  recover  against  the  said  C.  D.  the  said  sum  of dollars,  so  awarded 

to  him  as  aforesaid;  and  also  his  costs  made  in  this  behalf,  taxed  to 

dollars,  for  which  execution  is  hereby  awarded. 

Judgment  to  Enforce  Pepj-ormance  of  An  Act. 

[Form  669.    §  oC09.] 

[^Follow  Farm  GG8  to  *,  and  add .]  And  that,  by  the  terms  of  said  submis- 
sion, the  said  award  was  to  be  made  a  rule  of  court ;  and  it  further  ap- 
pearing to  the  court  that,  by  said  award,  it  was  awarded  and  determined 
that  Inhere  ttate  what  kcu  aicardcJ  to  be  done]. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  said  C. 
D.  perform  all  and  singular  said  matters,  on  his  part  to  be  done,  performed, 
and  follfiUed.     [Gwto,  eto] 
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Attachment  for  CoTrrEMrr  for  Failure  to  Perform  the  Award 
after  judgms^'t  upox  it,  whex  the  jcuoment  w  mot  for  thb 
Payment  ok  Money. 

[Form  670.    2  5610.] 
A.  B.  I 

No.  — .1   vt.  >  In  Arbitration. 

C.  D.  I 

It  appearing  to  the  satisfaction  of  the  court,  and  affidAvits  lierewith 

fiI»Kl,  that  the  order  nnd  judgment  enteral  herein  on ,  ordering  tb« 

said  C.  D.  to  perform  and  fulfill  ihe  award  file»I  herein,  has  not  bt^.i  com* 
plied  with,  but  the  same  h.is  been  <lis4>b»-y«>4l  liy  MiJ  C.  P.;  it  i-«,  on 
motion  of  A.  B.,  ordered  that  an  attachment  i«8ne  airainst  the  saiil  C.  D., 
returnable  {^fure  staJe  the  Ciue  tJic  altaeJimcnt  it  made  rctM'naUi^  to  answer  (or 
his  contempt  in  the  premises. 

The  firm  of  attachment  can  be  made  from  such  order,  and  as  in 
other  cases  of  attachment  for  contempt 

Complaint. 

[Form  67L] 

The  State  of  Ohio, County,  ss. 

Court  of  Common  Fleas  of  —  Coantr,  Ohi& 

The  following  is  a  statement  of  a  charge  against  C.  D.  for  contempt  in 

disobeying  aa  order  of  the  Common  P.eas  Court  of County:     The 

said  court  heretofore,  to  wit,  vX  their term,  a.  d.  IS — ,  made  the  fol- 
lowing order,  in  substance,  in  a  certain  proceeding  in  arbitration,  the 

same  being  cause  No. ,  therein  pending,  therein  one  A.  B.  was  party 

plaintifiT.  and  the  said  C.  D.  party  defendant:  [Here  eopjtha  ordvt/  tJkt 
court  J 

And  the  raid  C.  D.,  in  contempt  of  said  court,  and  cf  the  State  ofObio^ 
hath  disolteyed  and  tvholly  neglected  [and  refused]  to  perform  said  order 

of  said  court;  wherefore,  the  State  of  Ohio,  by .  proseenting  attorney 

of  said  county  [or  tome  attorney  s/'erialfy  a/^/>oiHlfd  ly  tke  e»«»r'].  prays  thai 
the  following  interrogatonei*  maybe  cdministered  to  the  (aid  C.  D.  toae]l> 
ing  the  charge  of  contempt  aforesaid;  and  that  the  said  C  D.  may  ba 
further  dealt  with,  etc. 

Fi (9t  i n lerrogatory.  [  Tkt*e  thovLl  Mtk  the  admiuion  of  tkt  rrswrfisa  tf  tha 
arhitrotton  btmd,  ike  vf^pt  of  a  ro/y  «/  tke  awanl,  notice  '/  ike  mppSeafmm  tm  the 
eo¥Tt  upon  tke  tame,  and  wkctkcr  ke  ka»  jxrfarmcd  tke  trrm*  ef  tke  amnd  {etrntii^ 
tkem),  aMdi/not,wkjfete.^  C^#"«^3  > 
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Judgment  on  Attachment  for  Contempt. 

[Form  672.    §5010.] 
The  State  of  Ohio  ] 

No.  — .]  vf.  >  lu  Attachment  for  Contempt. 

C.  D.  j 

This  cause  came  on  to  bo  heard  upon  the  complaint,  in  writing,  the  in- 
terrogatories attached  thereto,  the  answers  of  said  C.  D.  and  the  evidence 
adduced  by  the  parties.  On  consideration  whereof,  the  court  doth  fmd 
that  the  said  C.  D.  did  not,  and  has  not  '[state  what  he  has  not  done,' as  com- 
■ma»dcd  in  the  order'},  and  that  said  C.  D,  has  disobeyed  the  order  of  this 

court  made  heretofore  at  the term,  a.  d.  18 — ,  thereof,  in  that  behalf, 

and  is  guilty  of  contempt. 

It  is  therefore  ordered  by  the  court  that  he  stand  committed  to  the 
jail  of  this  county,  there  to  remain  in  close  custody  until  he  shall  comply 
with  said  order  of  court,  and  perform  said  award  in  the  premises  above 
mentioned;  and  it  is  further  ordered  that  he  pay  the  costs,  etc. 

Motion  to  Set  Aside  Award. 
[Form  673.    §5611.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,      ] 
No.  — .]  vs.  >  Motion  to  Set  Aside  Award. 

C.  D.,  Defendant.    ) 
And  now  comes  the  said  C.  D.,  and  moves  the  court,  at  this  the  term 
at  which  the  same  is  filed,  to  set  aside  the  award  herein,  for  the  follow- 
ing reasons : 

1.  The  following  legal  defects  appear  in  said  award  and  proceedings, 
to  wit:  [Here  specify  them.'] 

2.  That  said  award  was  obtained  by  fraud,  corruption,  and  other  undue 
means,  as  follows :  [Here  spccfiy  such  acts  JuU;/.'] 

3.  For  the  misbehavior  of  Faid  arbitrators  [or,  umpire],  as  follows : 
[Here  spec'fy  the  acts  of  misbehavior.']  ,  Attorney  for  C.  D. 

The  motion  as  to  the  facts  stated  in  the  second  and  third  grounds 
should  be  sworn  to  positively;  and  the  court,  on  the  hearing  of  such 
motion,  may  hear  other  evidence  ns  lo  such  facts. 

If  the  motion  is  granted,  the  case  is  retained  by  the  court  for  trial, 
as  in  cases  reversed  on  error  from  a  justice  of  the  peace. 

Reference  to  Arbitrators  of  a  Pending  Suit. 

[Form  674.] 
A.  R  ] 

No.  — ]     vs.  \  Reference  to  Arbitrators. 

C.  D.  ] 

This  day  came  the   parties,  and  by  consent  in   open  court,  submit  all 
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inattera  in  difference  between  them  [in  tliis  suit]  to  the  final  detertninft- 
tion  of  O.  S.  and  T.  S.,  and  in  case  (hey  disagree,  to  the  determination  of 
Kuch  otlier  person  as  they  may  choose  for  umpire,  no  as  said  award  be 
ready  to  be  delivered  to  either  of  said  parties,  in  writing,  on  or  b<>fore  the 
first  day  of  the  next  term  of  this  court,  and  whicli  avrartl  or  umpirage  the 
parties  agree  shall  be  entered  up  at  [the  next  term]  as  a  judgment  of 
this  court,  and  to  such  award  or  umpirngo,  or  the  judgment  thereon,  no 
exceptions  on  account  of  form,  substance,  or  otherwise  shall  at  any  time 
be  taken;  and  the  same  is  ordered  accordingly. 

Award  on  tue  Abo^e. 

[Form  675.]       \ 

We,  the  undersigned  [a  major  part  of  the  arbitrators],  arbitrators  ap> 
pointed  by  the  within  rule  of  court,  having  notified  and  met  the  parties, 
and  heard  their  several  allegations,  proofs,  and  arguments,  and  duly  con* 
sidered  the  same,  do  award  and  determine  that:  [^Here  state  the  award  elearfy 
and  fully,  embracing  (he  matter  of  costs.'] 

[Date.]  (Signatures.)  — ,  |  Arbitrator.. 

Judgment  Upon  Award. 

[Form  676.] 
A.  B.  I 

No.  — .1  V*.  V  Judgment — On  Reference  to  Arbitrators. 

C.  D.  J 

It  appearing  to  the  satisfaction  of  the  court  that  the  award  of  , 

■,  and ,  file<l  herein,  was  duly  made  and  published,  in  pursuance 

of  the  order  of  reference,  heretofore  entered  herein. 

It  is  therefore  ordered  and  adjudged  by  the  court  that:  {^Dere  embody 
the  terms  of  the  award.] 

Action  in  tde  Case  of  a  Common-law  Submission  akd  Award, 
THE  Same  not  being  Made  a  Rule  of  Court — Petition. 

fForm  677.     Tullis  v.  Sewell,  3  O.  610.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B..  Plaintiff;    | 
No,  — .]  vs.  >  Petition. 

C.  D.,  Defendant.  J 

A.  B.,  the  plaintiff,  for  a  cause  of  action  against  the  defendant,  C.  D.,  Wf% 

that  heretofore,on  the day  of .  a.  n.  IS—,  the  said  defendunt  en- 

tere<l  into  a  submission  with  him  to  arbitration,*  tvhich  was  in  writing, 
and  in  the  words  and  figures  following,  to  wit:  [Here  copy  Ike  bond  of  tub- 
mission;  or,  instead  thereof,  after  the  *,  state  the  suUtance  and  legal  f/fort  thtror/, 
and  file  a  copy  with  the  petition.  no(  making  it  a  part  thereof.] 

That  in  pursuance  of  s.iid  submission,  the  said  ,  said  arbitrators 

duly  met,  heard  the  sUtemenis  of  the  parties,  and  the  proofs  and  argu- 
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ments  adduced  by  them,  in  accordance  with  the  terms  of  such  said  sub- 
mission, and  in  pursuance  thereof  and  compliance  therewith,  on  the 

day  of ,  A.  D.  18 — ,  did  make  and  publish  their  award,  and  furnish  the 

defendant  and  the  plaintiff  each  with  a  copy  thereof,  which  award  is  in 
these  words  and  figures:  [/7ere  give  copy  of  same,  or  substance,  and  file  copy 
as  in  the  case  of  the  submission.^ 

The  plaintiff  has  fully  performed  all  the  terms  and  conditions  of  said 
award  on  his  part  to  be  done  and  performed,  yet  the  defendant  has  wholly 
failed  and  refused  to  comply  with  or  perform  the  same,  and  has  not  \^hcre 
enumerate  what  he  wai  to  do  by  the  terms  of  the  au-ard]. 

To  the  great  damage  and  injury  of  the  plaintifiT,  to  wit,  in  the  sum  of 
• dollars. 

[^Prayer  for  jitdgment,  ctc.^ 
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CHAPTER  LX. 

MECHANICS'    LIEN'S.    AND    LIENS    OF    RAILROAD   SUBCON- 
TRACTORS, ETC. 

Mechanics'  nnd  laborers'  liens  are  not  an  outgrowth  of  the  cummoD 
law,  or  equitable  law,  as  administered  by  the  court  of  chancery.  They 
are  athwart  the  priuciplesof  both — the  creations,  purely,  of  legislation. 
Chief  Justice  Gibson,  in  (/Conner  v.  Warner,  4  Watts  &  Serg.  226, 
said  of  such  legislation,  that  it  "  breathed  one  uniform  spirit  of  kind* 
ness  to  the  operative."  And  again:  "It  was  the  fretpiency  of  loss 
sustained  by  mechanics  and  laborers,  which  first  induced  the  legislature 
to  give  them  a  lien  on  the  building." 

The  first  known  statute  on  the  subject  was  the  act  of  Pennsylvania, 
passeil  March  17,  1806,  which  was  limited  to  the  city  and  county  of 
Philadelphia;  and  similar  acts  were  afterwanl  passed  giving  such  liens 
in  other  counties  of  that  state,  the  provisions  of  which  laws  were  not 
uniform.  An  art  somewhat  similar  had  been  poj^sed  by  the  colony  or 
state  in  1784,  relating  to  j)ersons  employc<l  in  building  and  repairing 
ves.'iels,  which  differed  from  the  act  of  180()  in  some  obvious  points. 
Sec  Sergeant's  Mechanics'  Lien  Laws,  by  Miller,  2d  ed.,  p.  33,  etc.; 
Appendix,  317,  etc. 

Three  rules  may  be  stated  as  controlling  the  subject: 

1.  If  the  owner,  viho  eontmcts  witii  a  contractor  for  the  work  of  erection 
of  the  buUditig,  or  condruction  of  the  ivork,  adhere*  to  hi*  contrael,  dealing 
in  no  way  with  any  eubcontraclor,  nvUrrial  man,  or  laborer,  and  cbmrvtB 
the  acquired  rights  of  these  in  his  -payments  upon  his  eontraet,  he  eon  wd  be 
made  liable  by  any  one  to  pay  more  than  he  agreed  to  pay  such  origintU  eon- 
tractor. 

For  such  excess  the  parties  must  look  alone  to  those  with  whom 
they  have  contracted.  "  No  state  shall  pass  any  .  .  .  law  im- 
pairing the  obligatitm  of  contracts."  Gmst  U.  8.,  article  1,  section 
10.  And  a  legislature  can  not  enact  that  the  obligation  of  any  classes 
of  legal  contracts,  which  parties  may  make  thereafter,  may  be  im- 
paired, for  that  would  equally  violate  the  federal  Cmstitution. 

2.  The  lien  can  not  operate  on  any  other  or  greater  edale  than  that  pot- 
aeued  by  Vte  party  for  whom  the  tcork,  etc.,  in  done. 

Thus,  if  the  owner  of  a  building  has  coutractetl  for  its  erection  with  a 


1082  CODE  PRACTICE  AND  PRECEDENTS. 

mechanic,  and  owns  but  a  life  estate  in  the  land,  the  lien  will  be  lim- 
ited to  that  estate,  and  will  not  attach  to  the  fee  in  remainder,  or  re- 
version, otherwise  the  remainder-man  or  reversioner  could  be  deprived 
of  his  property  without  his  knowledge  or  consent,  and  none  can  be 
deprived  of  property  without  due  process  of  law, 

3.  Without  they  are  expressly  named  in  the  statute,  such  lien^  and  rights 
can  not  be  asserted  against  the  public,  as  state,  county,  etc.,  buildings,  or 
railroad,  etc.,  bridges,  etc. 

Though  mechanics'  liens  are  in  derogation  of  the  common  Jaw,  they 
are  liberally  construed,  in  order  to  carry  out  the  purpose  of  the  legis- 
lature in  their  enactment.     Bulloch  v.  Horn,  44  O.  S.  421, 

Owner  can  not,  under  sections  3193,  3195,  3201,  3202,  set  oiF  against 
subcontractor  a  claim  against  the  contractor,  not  growing  out  of  the 
contract  for  such  work  with  the  original  contractor.     lb. 

mechanics'  lien. 

Lien  upon  boats,  buildings,  bridges,  wells,  etc.  Sec  3184  (84  v.  6; 
January  26,  1887),  A  person  who  performs  labor  or  furnishes  machin- 
ery or  material  for  constructing,  altering,  or  repairing  a  boat,  vessel, 
or  other  water-craft,  or  for  erecting,  altering,  repairing,  or  removing  a 
house,  mill,  manufactory,  or  other  building,  appurtenance,  fixture,, 
bridge,  or  other  structure,  or  for  the  digging,  drilling  or  boring  of  any 
gas  well,  oil  well,  or  any  other  well,  by  virtue  of  a  contract  with  the 
owner  or  his  authorized  agent,  shall  have  a  lien,  to  secure  the  payment 
of  the  same  upon  such  boat,  vessel,  or  other  water-craft,  or  upon  such 
house,  mill,  manufactory,  or  other  building,  or  appurtenance,  fixture, 
bridge,  or  other  structure,  or  upon  such  gas  well,  oil  well  or  any  other 
well,  and  the  interest  of  the  owner  in  the  lot  of  land  on  which  the 
same  may  stand,  or  be  located,  or  to.  which  it  may  be  removed, 

(a)  The  owner  need  not  be  the  owner  in  fee;  the  term  includes  also 
the  owner  of  a  leasehold  ;  and  the  lien  will  be  on  his  estate,  whatever 
that  is.  The  "lot  of  land"  to  which  the  lien  extends  may  include 
more  ttian  one  lot,  if  the  structure  extends  over  more  than  one.  Ma- 
terials, to  become  the  basis  of  a  lien,  must  be  furnished  for  the  pur- 
pose of  the  particular  structure.  The  lien  given  by  the  statute  does 
not  override  or  interfere  with  prior  bona  fide  liens.  Ghoteau  v.  Thomp- 
son, 2  O.  S.  114;  Dutro  v.  Wilson,  4  O.  S.  101.  (Unless  the  statute 
so  provides.  See  section  3203.)  The  lien,  will  extend  to  all  materials 
furnished,  in  good  faith,  for  the  purpose  of  erecting  or  repairing  a 
house  in  pursuance  of  an  agreement  with  the  owner,  notwithstanding 
a  portion  of  such  materials  may  have  been  appropriated  otherwise, 
witliout  the  consent  of  the  party  furnishing  them.     Beckel  v.  Pettigrew, 
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6  O.  S.  247.  A  lien  can  not  be  created  on  the  sepamte  estate  of  a 
married  woman,  under  a  contract  with  her  husbaml,  and  the  petition 
to  enforce  the  alleged  lien  must  aver  that  the  contract  was  made  with 
her.  Spinning  v.  Bladdtum,  13  O.  S.  131.  (But  see  section  3192.) 
A  married  woman  may,  unless  restrained  by  the  terms  of  the  iustru- 
raent  creating  her  separate  estate,  and  without  the  consent  of  tniateet 
in  whom  the  legal  title  is,  charge  her  separate  <>8tate,  at  least  to  the 
•  stent  of  the  rents,  issues,  and  profits  thereof,  with  the  cost  of  reason- 
able  repairs  and  improvements  for  the  l)enefit  of  the  estate.  Madiir  v. 
Burroughs,  14  O.  S.  619;  Edwards  v.  Edwards,  24  O.  8.  402. 

This  section  does  not  autliorizc  a  lien  upon  a  railroad.  Rutherford 
V.  Railroad  Co.,  35  O.  S.  559.     (But  see  section  3207.) 

A  lien  may  be  taken  upon  property  held  by  lease  for  years,  which 
will  embrace  machinery  furni8he('  such  lessee  to  carry  on  the  business 
on  the  leased  premises,  and  such  lieu  may  he  taken  after  the  lessee  has 
made  an  assignment  for  the  benefit  of  bis  creditors.  Hari  v.  Okbe 
Iron   Works,  37  O.  S.  75. 

A  mechanic  may,  by  his  agreements  as  to  payments  with  the  owner, 
estop  himself  as  against  other  cre^litors  of  the  owner,  from  asserting  ii 
mechanic's  lien.  ITest  v.  Klotz,  37  O.  S.  420.  And  such  lien  may  bo 
waived  by  an  agreement  expressed  or  implied.  Iron  Co.  v.  Murray, 
38  O.  P.  323.  A  prf»mis8ory  note  of  the  owner,  given  to  the  mechanic 
in  payment  of  the  claim,  is  a  waiver  of  lien.  Crooks  v.  Fiiiney,  39  O. 
8.  57.     (But  see  section  3185,  etc.,  act  of  March  5,  1887.) 

A  railroad  bridge  is  subject  to  such  lien  umler  this  section.  Smiih 
Bridge  Co.  v.  Bowman,  41  O.  S.  37. 

This  section  d(>cs  not  apply  to  public  buildings,  or  to  commiasiooen 
of  counties.     Ijumber  Co.  v.  Purdum,  41  O.  8.  374. 

Mode  of  obtaininj  such  liens  upon  xDoter-erxtfl,  Iwldings,  bridgei,  «mBi, 
etc. — Promissory  notes — Record,  extent,  and  duration  of  such  lien — Ex- 
emption I  iws.  Sec.  3185  (84  v.  4G;  Martli  5,  1887).  Such  person,  in 
order  to  obtain  such  lien,  shall,  within  Jour  months  from  the  time  of 
jHirforming  such  labor  or  furnishing  such  machinery  or  material,  file 
with  the  recorder  of  the  county  where  the  labor  was  performed  or  the 
machinery  or  material  furnished,  an  affid.ivit  containing  an  itemized 
statenlcnt  of  the  amount  and  value  of  such  labor,  machinery  or  ma 
terial,  and  a  description  of  any  promissory  note  or  notes  given  for  such 
labor,  machinery  or  material,  or  any  part  thereof,  with  all  credits  and 
offsets  thereon,  a  copy  of  the  contract,  if  it  is  in  writing,  and  if  it  is 
not  in  writing,  a  statement  of  the  amount  and  times  of  payment  to  l>e 
made  thereunder,  and  a  description  of  the  land  on  which  the  house. 
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mill,  mitnufactory  or  otiier  buildings  or  appurtenance,  fixture,  bridge, 
or  other  structure,  (;r  gas  well,  oil  well  or  other  well,  may  stand,  or  be 
located,  or  to  which  it  may  be  removed ;  and  the  same  chall  be  recorded 
in  a  separate  book  to  be  kept  therefor,  and  shall  operate  as  a  lien  from 
the  date  of  the  first  item  of  tlie  labor  performed,  or  the  machinery  or 
material  furnished  upon  or  t;)ward  the  property  designated  in  the  pre- 
ceding section,  and  the  interest  of  t!ie  owner  in  the  lot  or  land  on 
which  the  same  may  stand,  or  to  which  it  may  be  removed,  f^n-tico  years 
from  and  after  the  date  of  the  filing  of  sucli  attested  statement ;  if  an 
action  is  brought  to  enforce  siic'.i  lien  within  that  time,  the  same  s'aall 
continue  in  force  until  the  final  adjudication  thereof;  and  there  shall 
be  no  homestead  or  other  exemption  against  any  lien  under  the  pro- 
visions of  this  chapter  (tit.  1,  div.  2,  ch.  4). 

(a)  Where  the  contract  is  for  an  entire  job,  at  an  entire  price,  no 
detailed  or  itemized  account  of  iho  lab;)r  and  materials  is  necessary. 
Davis  V.  Sines,  6  O.  S.  473  And  an  account  in  a  single  item,  and 
incorrect  in  amount,  was  held  sufficiently  explicit,  and  that  the  error 
did  not  defeat  the  lien.  Thomas  \.  Huesman,  10  O.S.  152.  On  a  joint 
contract,  by  proprietors  in  severalty  of  adjoining  lots,  for  a  building 
partly  on  the  ends  of  the  lots,  a  lien  pn)per]y  made  out  and  filed,  at- 
tached to  each  lot  to  secure  the  payment  of  such  portion  of  the  labor 
and  materials  expended  in  the  improvement  thereof,  and  each  lot 
might  be  sold  to  pay  the  proportion  found  against  ii.  Edwards  v.  Ed- 
wards, 24  O.  S.  402. 

lAen  for  labor,  etc.,  on  streets,  etc.  Sec.  3186.  A  person  who  per- 
forms labor  or  furnishes  material  for  constructing,  altering,  or  repair- 
ing any  street,  turnpike,  road,  sidewalk,  way,  drain,  ditch,  or  sewer, 
by  virtue  of  a  private  contract  between  him  and  the  owner  of  lands 
abutting  thereon,  or  his  authorized  agent,  shall  have  a  lien  for  the 
payment  of  the  same  against  the  lands  of  such  owner. 

Mode  of  obtaining  lien  for  labor  on  and  materials  for  roads,  ditches,  etc. 
— Promissory  notes — Record,  extent,  and  duration  of  such  lien.  Sec.  3187 
(84  V.  46;  March  5,  1887).  In  order  to  obtain  such  lien,  such  person 
sliall,  within  four  m/)ntlis  from  the  time  of  performing  the  labor  or 
furnishing  the  material  or  machinery,  file  with  the  recorder  of  the 
county  where  such  labor  was  performed  or  material  or  machinery  fur- 
nished, an  affidavit  containing  an  itemized  statement  of  t!ic  amount 
and  value  thereof,  and  the  description  of  any  promissory  note  or  notes 
given  for  the  same,  or  any  part  thereof,  an  estimate  of  the  amount 
chargeable  to  each  foot  front  along  the  line  of  the  improvement,  and 
if  the  contract  is  made  with  several  owners,  a  description  of  the  land 


mechanics'  liens,  etc.  1085 

of  inch,  with  the  number  of  feet  belongiog  to  each  abutting  ou  such 
line,  a  copy  of  the  contract,  if  it  h  in  writing,  and  if  not  in  writing, 
a  statement  of  the  amount  and  time  of  payments  to  bo  made  there- 
under, which  shall  be  recorded  in  a  separate  IkxjIc  to  be  provided  there- 
for, and  shall  operate  as  a  lien  on  the  interest  of  such  delinquent  in  the 
abutting  laud,  from  the  day  of  the  fird  item  of  labor  done  or  material 
furnished  for  one  year  from  and  aAer  the  filing  of  such  statement,  and 
if  an  action  is  brought  to  enforce  the  lien  within  that  time,  it  shall 
continue  in  force  until  finally  adjudicated. 

Equality  of  liens  on  same  job — lAen  of  notej<—  Paymetdn.  Sec.  3188 
(84  V.  46 ;  March  5,  1887).  If  several  liens  l>e  obtained  by  several 
persons  on  the  same  job,  in  the  manner  prescribed  by  the  foregoing 
sections,  they  shall  have  no  priority  among  themselves,  and  the  lien 
of  a  promissory  note  described  in  any  statement  filed  as  provided  in 
said  sections,  shall  take  efilect  from  the  date  of  the  first  of  the  items 
included  in  it ;  all  payments  ou  said  liens  shall  be  made  fro  rata. 

Proceedings  when  defective  title  defeats  sale  of  property  on  executUm  to 
satisfy  lien  Sec.  3189.  If  in  an  action  for  the  enforcement  of  such 
lien,  the  property  subject  thereto  will  not  sell  on  execution,  by  reason 
of  a  defective  title,  the  court  shall  order  the  officer  returning  the  execu- 
tion to  reutor  lease  such  property,  but  subject  to  all  prior  6o/ia/uie  liens, 
until  the  rents  and  profits  thereof  pay  such  lien  ;  and  the  rents  shall  bo 
made  payable  to  such  officer,  or  his  successor  in  office,  and  when  paid 
shall  be  forthwith  returned  by  him  into  court,  for  distribution  to  the 
party  or  parties  thereto  entitled. 

How  lienkolder  may  forfeit  his  lien,  and  beioovie  liable  for  damage*. 
Sec  3190.  If  any  lien-holder,  after  the  amount  of  his  lieu  or 
judgment  thereon,  with  legal  costs,  has  been  paid  or  tendered  him, 
nevertheless  prf)ceeds  to  sell,  lease,  or  rent  such  pn)perty  as  above 
provideil.  he  shall  forfeit  his  lien,  and  pay  the  owner  all  damages  aris- 
ing to  him  therefrom,  not  exceeding  the  amount  of  the  lien  and  his 
costs;  and  if  the  lien-holder,  after  the  amount  of  his  lien  has  been 
satisfied,  or  adjudged  against  him  in  an  action  thereon,  n^lect  or 
refuse,  on  the  written  request  of  the  owner  within  ten  days  thereafter, 
to  file  a  certificate  of  such  satisfaction  or  adjudication,  with  the  county 
recorder,  which  shall  be  entered  by  him  on  the  margin  of  the  rec- 
ord of  the  lien,  such  lien-holder  shall  be  liable  to  the  owner  for  all 
ilamagcs  arising  therefrom,  not  exceeding  the  amount  of  the  lien  and 
costs. 

Proceedings  when  property  otimer  beyond  reach  of  process.     Sbc.  3191. 
If  the   holder  of   a    mechanic's   lien    pmciH-ds    under    thia    chapter 
against  property   whose  owner   resides  without   the  state,   or   is   be- 
22 
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yond  the  reach  of  process,  uotice  may  be  giveu  by  publicatiou  as  in 
other  civil  actions. 

Mights  and  liahilities  of  executors  and  administrators — lAen  on  prop- 
erty of  married  woman  for  labor,  etc. ,  under  contract  with  the  husband. 
Sec.  3192  (84  v.  46;  March  5,  1887).  Executors  and  administrators 
of  deceased  owners  shall  have  the  same  rights  and  be  subject  to  the  same 
liabilities  under  this  chapter  as  such  owners  would  enjoy  and  be  sub- 
ject to  if  alive  ;  and  when  a  married  woman  is  owner  of  any  such  boat, 
vessel  or  other  water-craft,  or  the  owner  of  the  land  on  which  any  such 
house,  mill,  manufactory,  or  other  building,  appurtenances,  fixtures, 
bridge  or  other  structure,  or  any  gas  well,  oil  well  or  other  well  is  situ- 
ated or  erected,  or  to  which  the  same  is  removed,  as  is  mentioned  in 
section  3184,  or  is  the  owner  of  the  lands  abutting  on  any  such  street, 
turnpike,  road,  sidewalk,  way,  drain,  ditch  or  sewer,  as  is  mentioned 
in  section  3186,  and  has  knowledge  of  any  such  construction,  erection, 
alteration,  repair,  or  removal,  as  is  mentioned  in  sections  3184  and  3186, 
the  same  being  done  under  a  contract  with  the  husband  of  such  mar- 
ried woman,  and  without  her  express  objection,  such  husband  shall  be 
deemed  and  held  to  be  the  duly  and  legally  anthorized  agent  of  said 
married  woman  therein. 

Lien  of  subcontractor  upon  payments  due  liead  contractor,  how  obtained — 
Filing  of  statement  of  account — Promissory  note.  Sec  3193  (84  v.  46  ; 
March  5,  1887).  Any  subcontractor,  material-man,  laborer,  or  me- 
chanic who  has  performed  labor,  or  furnished  material  or  machinery, 
who  is  performing  labor,  or  furnishing  material  or  machinery,  or 
who  is  about  to  perform  labor,  or  furnish  material  or  machinery,  for 
the  construction,  alteration,  removal  or  repair  of  any  property,  appurte- 
nance or  structure,  as  described  in  sections  3184  and  3186,  or  for  the 
construction,  improvement  or  repair  of  any  turnpike,  road  improve- 
ment or  other  public  improvement,  provided  for  in  a  contract  between 
the  owner  or  any  board  or  officer  and  a  principal  contractor,  and  under 
a  contract  between  such  subcontractor,  material-man,  laborer  or 
mechanic  and  a  principal  contractor  or  subcontractor,  may  at  the 
time  of  beginning  to  perform  such  labor  or  furnish  such  material  or 
machinery,  or  at  any  time  thereafter,  not  to  exceed  sixty  days  from  the 
performance  of  such  labor  or  delivery  of  such  machinery  or  material, 
file  with  the  owner,  board  or  officer,  or  the  authorized  clerk  or  agent 
thereof,  a  sworn  and  itemized  statement  of  the  amount  and  value  of 
such  labor  performed  and  to  be  performed,  material  or  machinery  fur- 
nished, containing  a  description  of  any  promissory  note  or  notes  that 
may  have  been  given  by  the  principal  contractor  or  subcontractor  on 
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account  of  said  labor,  machinery  or  material,  or  anj  part  thereof, 
witli  all  credits  and  set-offs  thereon. 

(o)  The  lien  law,  jn  aineuded  March  30,  1875  (72  v.  166),  did  not 
pr«>vide  a  remedr  in  favor  of  the  creditor  of  a  subcontractor  against 
funds  in  the  hands  of  the  owner,  due  or  to  become  due  to  the  origi- 
nal contractor.  Stephens  v.  United  Jiailroads  Stock  Yards  Cb.,  29  O. 
8.  227.  • 

Sttch  jtayments  to  be  detained  vpon  receipt  of  notice.  Sec.  3194  (84 
V.  46  ;  March  5,  1887).  Upon  receiving  the  notice,  such  owner,  hoard 
<»r  officer,  or  authorized  clerk,  agent  or  attorney  thereof,  shall  detain 
in  his  hands  all  subsequent  payments  from  the  principal  or  subcoD« 
tractor  to  secure  such  claims  and  the  claims  and  estimates  of  other 
subcontractors,  materialmen,  laborers,  mechanics,  or  persons  furnish- 
ing materials  to  or  performing  labor  fur  any  contractor  or  subcontractor 
who  may  intervene  before  the  next  subsequent  payment  under  the 
contract,  or  within  Um  days  thereafter. 

Filing  of  statement  with  recorder  to  notify  fellow-laborere,  etc. — Effect  of 
failure  to  do  so — Recorder's  fees.  Sec.  3195  (84  v.  40 ;  March  5, 1887). 
Such  subcontractor,  material-man,  mechanic,  laborer  or  person  so 
filing  his  satcment  with  the  owner,  board,  officer,  or  authorized 
clerk,  agent,  or  attorney  thereof,  shall,  in  order  to  notify  his  fellow 
subcontractors,  material-men,  mechanics,  laborers,  and  persons  fur- 
nishing material,  at  the  same  time  lile  a  copy  thereof  with  the  recorder  of 
the  county  where  such  property  is  situate,  which,  if  ho  fail  to  do,  the  fil- 
ing of  the  notice  with  the  owner,  boanl,  officer,  or  authorized  clerk, 
agent  or  attorney  thereof  shall  give  him  no  preference  over  other 
ch&imants ;  and  for  filing  or  making  any  copy  of  such  statement,  or  cer> 
tificate  of  the  date  of  such  filing,  the  recorder  shall  be  entitled  to  the 
same  fees  as  are  provided  by  law  for  like  services  in  regard  to  chattel 
mortgagee*. 

Lien  to  eeeure  disputed  claim,  and  koio  forfeited.  Sec.  3196.  If  a  lien 
has  been  taken  to  secure  a  claim  about  which  there  is  a  dispute,  the 
party  taking  such  lien  shall,  within  thirty  day*  thereafter,  notify  the 
owner  of  the  property,  his  agent  or  attorney,  that  such  a  lien  is  in  ex- 
istence, and  if  he  fails  so  to  do  the  lien  so  taken  shall  bo  null  and 
void. 

Oumer  may  notify  lien-holder  to  commence  suit.  Sec.  3197.  The  owner 
of  property  upon  which  a  lien  has  been  taken  to  secure  any  mechanic, 
laborer,  or  material-num,  may  notify,  in  writing,  the  owner  of  the 
lien,  or  his  agent  or  attorney,  to  commence  suit  thereon,  and  if  he  fails 
to  commence  the  suit  within  sixty  davs  after  receiving  .such  written 
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notice  the  lien  shall  be  null  and  void,  but  nothing  herein  contained 
shall  prevent  the  claim  from  being  collected  as  other  claims  are  col- 
lected by  law. 

Pro  rata  'payment  of  subcontractor  out  of  subsequent  paymenU  due  head 
contractor — Promissory  notes.  Sec.  3198  (84  v.  46;  March  5,  1887). 
All  subcontractors,  material-men,  laborers,  mechanics,  or  persons  fur- 
nishing material  or  machinery,  who,  before  the  first  subsequent  payment 
falls  due  after  the  deposit  of  a  copy  of  such  statement  with  the  county  re- 
corder by  any  subcontractor,  material  or  machinery-man,  laborer,  or  per- 
son furnishing  material,  or  within  fen  (Za?/s  thereafter,  file  withsuch  owner, 
board,  officer  or  authorized  clerk,  agent  or  attorney  thereof,  a  sworn 
and  itemized  statement  or  estimate  of  the  labor,  machinery  or  material 
furnished  or  to  be  furnished  by  them  under  a  contract  with  a  prin- 
cipal or  a  subcontractor,  containing  a  description  of  any  promissory 
note  or  notes  given  for  the  same,  or  any  part  thereof,  shall  be  paid  pro 
rata  with  the  person  first  so  filing  such  statement  and  with  each  other, 
out  of  subsequent  payments ;  but  upon  failure  so  to  do,  they  shall 
have  no  recourse  against  the  owner,  board,  officer,  or  the  clerk  or 
agent  thereof  for  any  prior  payments  made  under  his  contract  with  his 
head  contractor  or  subcontractor. 

(a)  Under  the  prior  lien  law,  the  subcontractors  obtained  their  liens 
on  delivery  to  the  owner  of  an  attested  account,  and  as  among  the 
several  subcontractors  they  were  entitled  to  priority  in  the  order  of 
such  deliveries ;  and  by  such  service  they  were  subrogated  only  to  the 
rights  of  the  contractor,  and  when  the  amount  due  to  the  contractor 
had  been  in  good  faith  previously  assigned  by  him  to  another  subcon- 
tractor, in  payment  of  an  amount  due  to  him  for  work  and  labor, 
under  the  same  contract,  the  assignment  was  not  defeated  by  the  serv- 
ice. Copeland  v.  Mauton,  22  O.  S.  398.  (Changed,  see  section 
3203.) 

Copy  of  statement  to  be  furnisfied  to  head  contractor;  his  duty — Failure  of 
head  contractor  to  dispute  claim  or  to  arbitrate  it,  effect  of — Priority  of  claims. 
Sec.  3199  (84  v.  46 ;  March  5,  1887).  The  owner,  board,  officer,  or 
clei'k,  agent  or  attorney  thereof,  upon  the  receipt  of  such  statement 
shall  furnish  the  principal  contractor,  or  subcontractor,  with  a  copy 
thereof,  within  five  days  after  receiving  the  same,  and  if  such  principal 
or  subcontractor  fail,  within  five  days  after  such  receipt  by  him,  to 
notify,  in  writing,  such  owner,  board,  officer,  or  clerk,  agent  or  at- 
torney thereof,  of  his  intention  to  dispute  such  ciaim,  or  neglect  or  re- 
fuse within  five  days  after  giving  such  last  named  notice  to  begin 
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the  arbitration  provided  for  in  the  next  following  section,  for  a  settle- 
ment  of  such  dispute,  or  commence  an  action  to  adjust  such  claim, 
he  shall  be  considered  as  assenting  to  the  correctness  thereof,  and 
thereupon  such  subsequent  payments  shall  be  applied  by  such  ovmer, 
his  agent  or  attorney,  pro  rata,  upon  such  claim,  and  the  amounts, 
uhen  due,  of  such  claims  or  estimates  as  have  been  meanwhile  filed 
by  other  subcontractors,  material-men,  laborers,  mechanics  or  persons 
furnishing  materials,  and  assented  to  or  adjusted,  as  provided  for  in  thb 
chapter,  before  the  first  of  such  subsequent  payments  or  withia  tm 
<iay«  thereafter ;  but  claims  in  favor  of  laborers,  mechanics,  and  persons 
furnishing  material  to  a  contractor,  sliall  be  paitl  before  the  claims  of 
ii  1 1  bcon  tractors,  and  those  of  subcontractors  before  the  principal  con- 
I  ractor. 

Disputed  daim  to  be  arbitrated.  Sec.  3200  (84  v,  46;  March  5, 
1887).  If  the  head  contractor  dispute  any  such  statement  or  estimate 
of  his  said  subcontractors  or  material-men,  or  a  subcontractor  dispute 
the  statement  of  any  laborer,  mechanic,  or  person  furnisliing  him  m»* 
torial,  so  filed,  and  it  can  not  be  adjusted  between  themselves,  <:  shall 
be  submitted  to  the  arbitration  of  three  disinterested  persons,  ono  to 
be  chosen  by  each  of  the  patties,  and  one  by  the  two  thus  chosen,  and 
their  decision  or  that  of  any  two  of  them,  shall,  in  the  absence  of 
fmud  or  collusion,  be  final  and  conclusive  on  tlie  parties. 

Remedy  of  subconirador  when  his  contractor  or  tJie  otctter,  boards  eie. ,  or 
both,  refuse  to  pay.  Sec.  3201  (84  v.  46;  March  5,  1887).  If  a  head 
contractor  or  subcontractor  neglect  or  refuse  to  pay,  within  five  dtoft 
after  his  assent  to  or  adjustment  of  any  claim,  the  amount  thereof,  and 
costs  incurred,  to  the  subcontractor  or  material-man,  laltorer,  mechanic, 
or  person  furnishing  materials,  the  owner,  board,  officer  or  clerk  or 
agent  thereof,  shall  pay,  when  due,  the  whole,  or  a  pro  rata  amoant 
thereof,  as  the  ca«e  may  be,  as  above  provided  out  of  subsequent  pay- 
ments, and  on  his  failure  so  to  do,  within  ten  days  then^after,  the  sub- 
contractor or  material-man,  laborer,  mechanic,  or  person  furnishing 
material,  may  recover  against  the  owner,  in  an  Actum  for  money  had 
and  received,  when  due,  the  whole  or  a  pro  rata  amount,  as  the  case 
may  lie,  of  his  claim  or  estimate,  not  exceeding  in  any  case  the  bal- 
auce  due  to  the  principal  contractor. 

(a^  -In  an  action  by  a  subcontractor  against  the  owner,  being  an  ao- 
tion  for  money  had  and  reccivc<l,  the  issues  of  fact  must  be  tried  by  a 
jury,  and  from  the  judgment  there  is  no  appeal.  Diutn  v.  Keuimaeherf 
26  O.  S.  497.  (But  errnr  will  lie.)  Such  action  being  commenced 
within  the  two  years  for  which  the  lien  remains  operative,  the  lien  b 
continaed  until  the  action  is  determined,  and  until  the  judgment  ob> 
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tained  by  the  plaintiff  is  satisfied ;  and  the  premises  charged  with  the 
lien  may  be  subjected  to  the  satisfaction  of  the  same  as  against  a  pur- 
chaser in  good  faith,  who  bought  without  actual  notice  of  plaintiff's 
claim,  pending  the  action  thereon,  and  after  the  expiration  of  the  two 
years.     Ambrose  y.  Woodmansee,  21  O.  S.  147.     (§3185.) 

IMien  and  how  subcontractor  may  obtain  lien  on  the  property  of  the 
owner— Date  of  Urn.  Sec.  3202  (84  v.  46 ;  March  5,  1877).  If 
out  of  subsequent  payments,  as  they  severally  fall  due  under  the 
contract,  and  for  ten  days  thereafter,  the  owner  or  his  authorized 
agent  neglect  or  refuse  to  pay,  when  due,  the  whole  or  a  pro 
rata  amount,  as  the  case  may  be,  of  the  sworn  statement  or  esti- 
mate of  any  subcontractor,  material-man,  laborer,  mechanic,  or  person 
furnishing  material,  he  shall,  upon  filing  with  the  recorder  of  tlie 
county  wherein  the  property  is  situate,  an  affidavit  containing  an  item- 
ized statement  and  description  of  any  note,  with  the  amount  and  value 
of  such  labor,  machinery,  or  material,  with  all  credits  and  set-offs 
thereon,  together  with  the  statements  required  by  sections  3185  and 
3187,  as  the  case  may  be,  from  principal  contractors,  have  a  lien  to  se- 
cure the  payment  of  such  claim  upon  the  boat,  vessel,  or  other  water- 
craft,  or  upon  the  house,  mill,  manufactory,  building,  appurtenance, 
fixture,  bridge,  or  other  structure,  or  gas  well,  oil  well  or  other  well  upon 
which  the  labor  was  done,  or  machinery  or  material  were  furnished,  and 
upon  the  interest  of  the  owner  in  the  lot  of  land  on  which  the  same 
stands,  or  to  which  it  may  be  removed,  which  lien  shall  date  back  from 
the  date  of  furnishing  the  first  item  of  such  labor,  machinery  or  ma- 
terial and  have  the  same  operation,  effect  and  duration,  and  be  sub- 
ject to  the  same  obligation  with  respect  to  the  owner,  or  his  authorized 
agent,  as  the  lien  of  a  head  contractor  in  similar  cases. 

Such  lien  entitled  to  priority  over  lien  of  head  contractor,  assignments,  at- 
tachments, etc. — Promissory  notes.  Sec  3203  (84  v.  46;  March  5, 
1887).  Such  lien  shall  be  superior  to  any  already  taken  or  to 
be  taken  by  the  head  contractor  in  respect  of  the  same  labor, 
machinery  or  material,  and  the  liens  of  laborers,  mechanics,  or 
persons  furnishing  machinery  or  material  to  a  contractor  or  sub- 
contractor, shall  be  superior  to  any  lien  taken  or  to  be  taken  by 
such  contractor  or  subcontractor  indebted  to  them  in  respect  of 
such  labor,  machinery  or  material.  The  lien  of  a  promissory  note 
described  in  any  such  statement  shall  take  effect  from  the  date 
of  the  first  item  included  in  such  notes;  [and  an  assignment  or] 
transfer  by  such  head  contractor,  of  his  contract  with  the  owner,  as 
well  as  all  proceedings  in  attachment,  or  otherwise,  against  such  head 
contractor  to  subject  or  incumber  his  interest  in  such  contract,  shall  save 
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and  be  subject  to  the  claims  of  every  laborer,  mechanic,  subcontractor, 
or  material-man,  who  has  furnished  any  labor,  machinery,  <.r  material 
toward  the  construction,  alteration,  removal,  or  repair  (»f  any  proper^ 
desiornated  in  this  chapter. 

Effect  (if  cdhmon  or  fraud  in  payment  to  principal  roniraetor.  8bc. 
3204  (84  V.  46 ;  March  4, 1887).  If  by  c^tUuiion  nr fraud,  the  owner, 
board,  officer,  or  the  authorize<l  clerk  or  agent  thereof,  pay  in  advatiee 
of  the  payments  due  under  the  contract,  and  thereby  diminish  the 
amount  of  funds  for  such  laborer,  mechanic,  subcontractor  or  mate- 
rial-man, he  shall  be  liable  to  the  amount  that  would  have  been  due 
at  the  filing  of  an  account,  iu  the  t>ame  manner  as  if  no  such  payment 
had  been  made. 

Ifote. — Such  prepayments  must  be  collusive  or  fraudulent.  a«  defined  by  tbia 
section.  Often  contractors  are  to  be  pHid  on  estiinatta  hs  the  work  pmgrenea; 
and  in  view  of  expenditures  of  the  contractor  in  preparations  for  the  work, 
which  will  make  subsequent  estimates  large,  while  the  present  work  done  gives 
but  asnuill  estimate,  what  is  called  a  '-liberal  estimate"  is  allowed  in  such  acaai*, 
the  excess  to  be  deducted  in  future  estimates.  Tbi#,  in  proper  cases,  is  not  col- 
lusivu  or  fraudulent.  This  section  applies  to  public  buildinj^,  except  those  of 
the  state,  which  can  not  be  sued.  The  public  is  liable  for  such  fraud  of  its  ofli- 
cers  and  agents,  and  must  make  gcod  the  loss  resulting  therefrom,  though  no 
lien  can  be  taken  on  the  building  or  work  itself. 

Such  officer  or  agent  will  be  personally  liable  to  the  public,  or  party  austaio- 
ing  loM  by  bis  fraud. 

(a)  A  contractor,  after  entering  on  the  performance  of  his  contract, 
being  unable  for  want  of  means  to  go  on  with  the  work,  the  owner, 
to  enable  him  to  do  so,  in  consideration  that  he  would  not  abandon 
the  contract,  in  good  faith  made  payments  to  the  contractor  faster 
than  he  was  required  to  do  by  the  original  contract,  for  which  be  was 
to  be  allowed  interest;  and  also,  with  the  assent  of  the  contractor, 
bound  himself  to  other  parties,  in  consideration  that  if  they  would  con- 
tribute labor  or  materials  toward  the  completion  of  the  work,  he  would 
[>ay  them  therefor;  it  was  held,  that  the  money  thus  paid,  and  the 
liabilities  thus  incurred,  were  not  payments  in  advance  of  sums  due, 
within  the  mearnng  of  the  mechanics'  lien  law.  Oehnddhord  v.  Lmck 
ing,  26  O.  S.  47., 

Remedy  token  oumer  nupends  toork  without  content  of  cotUraetor,  He. 
8bc.  3205.  If  the  progress  orcompleii.>n  of  the  work  on  any  property 
designated  iu  this  chapter,  be  suspemled  by  the  default  or  deceaae  of 
its  owner,  without  consent  of  such  head  or  subcontractor,  or  material- 
man, he  or  they,  or  any  of  them,  may  proceed  with  the  work,  in  ac- 
cordance, however,  with  the  term<>  of  the  original  plan  or  contract,  and 
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on  completioD  thereof,  have  either  or  all  the  remedies  provided  by  thia 
chapter. 

Note. — A  lien  taken  after  the  owner's  death,  under  section  3205,  is  superior  to 
that  of  a  levy  of  execution  against  the  heir  or  devisee  of  the  owner.  Holbrook 
V.  Ives,  44  O.  S. . 

Remedy  of  holder  of  mechanics'  lien  by  action.  Sec.  3206.  (Sup. ,  p. 
208.)  Any  person  holding  a  mechanics'  lien  may,  in  addition  to  the 
remedies  herein  provided  for,  proceed  by  petition,  as  in  other  cases  of 
Hens,  against  the  owner  and  all  other  persons  interested,  either  as  lien- 
holders  or  otherwise,  in  any  such  boat,  vessel,  or  other  water-craft,  or 
house,  mill,  manufactory,  or  other  building,  or  appurtenance,  mentioned 
in  section  3184,  and  the  lot  of  laud  on  which  the  same  may  stand,  or  to 
which  it  may  be  removed,  and  obtain  such  judgment  therein  for  the 
rent  or  sale  thereof,  as  justice  and  equity  may  require. 

(a)  The  petition  must  show  that  the  action  was  brought  on  the  claim 
within  two  years  after  the  lien  was  taken.  Davis  v.  IRnes,  6  O.  S. 
473. 

Laborers  shall  have  lien  upon  real  property  of  employer — Precedence  of 
lien —  When  deemed  waived —  What  liens  shall  have  priority.  Sec.  3206a. 
(Sup.,  p.  209.)  Laborers  and  employes  of  any  persons,  association 
of  persons  or  corporation,  whether  such  employment  be  at  agriculture, 
raining,  manufacture  or  other  manual  labor,  shall  have  a  lien  upon  the 
real  property  of  their  employers  for  their  wages,  which  is  hereby  de- 
clared to  be  superior  to  the  following  liens  taken  or  attaching  during 
the  existence  of  such  unpaid  labor  claims,  to  wit :  liens  of  attachment, 
liens  of  mortgage  given  or  taken  at  a  time  of  actual  insolvency  of  the 
debtor,  or  with  a  view  of  preferring  creditors  or  to  secure  a  pre- 
existing debt,  and  superior  to  all  claims  for  homestead,  or  other  ex- 
emptions, except  under  section  5430 ;  and  in  all  cases  where  property 
of  an  employer  is  placed  in  the  hands  of  an  assignee,  receiver  or 
trustee,  claims  due  for  labor  performed  within  the  period  of  three 
months  prior  to  the  time  such  assignee,  receiver  or  trustee  is  appointed, 
shall  be  first  paid  out  of  the  trust  fund,  in  preference  to  all  other 
claims  against  such  employer,  except  claims  for  taxes  and  the  costs  of 
administering  the  trust.  The  lien  herein  provided  shall  be  deemed  to 
be  waived  by  the  laborer  or  employe,  as  to  any  portion  of  such  labor, 
unless  within  thirty  days  from  the  expiration  of  three  months  from 
the  performance  of  such  portion,  he  shall  file  with  the  recorder  of  the 
county  where  the  labor  was  performed,  an  itemized  statement  verified 
by  affidavit,  of  the  amount,  kind  and  value  of  labor  performed  within 
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said  iMjriod,  with  all  credits  and  offsets,  and  the  amount  then  due  him 
iherefor,  which  verified  statetueut,  when  »o  fileil,  shall  bo  rucurded  in 
a  book  kept  for  the  purpose,  and  shall  become  and  operate  as  a  lien 
upon  the  real  property  of  the  employer  witliout  any  8|>ecific  description 
thereof,  for  the  period  of  oiie  ymr  from  and  after  the  filing  thereof, 
and  if  an  action  ia  brought  to  enforce  the  lien  within  that  time,  it  shall 
continue  in  force  until  finally  adjudicated  ;  and  the  proceedings  to  en- 
force such  lien  shall  be  the  same  as  in  other  cases  of  lien,  against  the 
owner  of  the  property  and  all  other  persons  interested  ;  provided,  ihr- 
if  several  jMirsona  have  or  obtained  liens  under  the  provisions  of  thi» 
section,  against  the  property  of  tiie  same  employer,  tiiey  shall  have  n«» 
priority  among  themselves,  but  all  shall  be  paid  pro  rato,  nor  shall 
they  have  priority  over  those  obtaining  liens  under  sections  3184,  3185, 
3186  and  3187  of  this  chapter,  but  the  persons  obtaining  liens  under 
said  sections  3184, 3185.  3186,  and  3187  shall  have  priority  as  provided 
therein. 

To  whom  foregoing  section  applies.  Sec.  32066.  (Sup.,  p.  209.)  The 
provisions  of  the  foregoing  section  shall  apply  to  and  include  any  U> 
borer  who  indirectly  jKirforms  labor  for  a  general  employer,  or  the  re- 
sults of  whose  labor  is  immediately  enjoyed  by  a  general  employer, 
whenever  such  general  employer  assumes  payment  of  such  laborer^s 
wages  by  passing  a  credit  therefor  u[)on  his  books  of  account  or  other- 
wise,  and  whenever  the  provisions  of  this  section  apply,  all  proceed- 
ings hereunder  shall  be  the  same  as  provided  in  the  preceding  section. 
But  nothing  in  the  foregoing  section  shall  be  so  construed  as  to  aflect 
or  impair  any  valid  and  sulisisting  lien  existing  at  the  time  of  th« 
passage  of  this  act. 

KAILROAD   BUBCONTRACrOItf. 

WluU  coniraeU  for  railroad  icork  ehall  fiipulaie — ilaimt — Order  (if  pri- 
ority. Sec,  3207.  (Sup.,  p.  210.)  Any  person,  a.««j»ociation  of  persona, 
or  corporation  contracting  for  the  construction  of  a  railroad,  depot 
buildings,  water-tanks,  or  any  part  thereof,  shall  l>o  liable  to  and  shall 
pay  to  each  person  performing  labor  or  furnishing  materials  stipulated 
for  in  the  contract  with  the  owner  of  the  road,  under  a  contnKt  express 
or  implied  with  the  original  contractor,  or  with  any  subcontractor,  for 
the  wholo  or  any  part  of  the  work  stipulated  in  the  original  contract 
with  the  owner  of  the  railroa<l ;  and  the  railroad  company  shall  provide, 
in  its  contract  with  any  jMjrson,  jwsociation  of  persons,  or  corporation 
for  the  construction  of  its  road,  or  any  part  thereof,  that  payments 
under  its  said  contract  shall  bo  made  in  the  following  order  of  priority : 
First,  to  the  persons  performing  labor  or  furnishing  materials,  or  fur- 
nishing boarding  on  the  ordi-r  of  any  contnictir  or  subcontractor  to 
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persons  employed  by  them,  or  either  of  them,  in  furnishing  materials 
or  labor  for  or  in  the  construction  of  such  railroad,  without  preference. 
Second,  to  any  subcontractor,  any  balance  due  under  his  contract  after 
payment  of  his  or  their  liabilities  to  persons  performing  labor  or  fur- 
nishing materials  or  boarding,  under  his  or  their  contract.  Third,  to 
any  contractor,  or  construction  company  intervening  between  a  sub- 
contractor and  the  railroad  company,  in  the  order  of  such  intervention 
irom  such  subcontractor  upward  to  the  owner  of  the  railroad,  any  bal- 
ance due  after  payment  by  the  company,  of  amounts  found  due  in  the 
order  of  priority  above  stipulated. 

What  lien  shall  have  precedence — Sow  siich  lien  perfected — Proceedings 
under.  Sec.  3208.  (Sup.,  p.  210.)  A  person  who  performs  labor  or  fur- 
nishes materials  for  or  in  construction  of  any  railroad,  depot  buildings, 
water-tanks,  or  any  part  thereof,  and  a  person  who  furnishes  boarding  on 
the  order  of  any  contractor  or  subcontractor,  to  persons  employed  by  them 
or  either  of  them,  in  furnishing  materials,  or  performing  labor  for  or  in 
construction  of  such  railroad,  depot  buildings,  water-tanks,  or  any  part 
thereof,  in  addition  to  his  rights  under  the  preceding  section,  shall  have 
a  lien  for  the  payment  of  the  same  upon  such  railroad,  and  such  lien 
shall  haveand  maintain  precedence  overanylien  taken,  or  to  betaken, 
and  shall  subsist  for  one  year  from  the  date  of  filing  the  attested  account 
hereafter  provided  for ;  and  if  an  action  is  brought  to  enforce  the  lien 
within  that  time,  it  shall  continue  in  force  until  finally  adjudicated. 
In  order  to  perfect  such  lien,  a  person  performing  labor,  or  furnishing 
materials,  or  boarding,  as  herein  specified,  shall,  within  forty  days 
from  the  date  tliat  such  person  ceased  performing  labor,  or  furnishing 
materials,  or  boarding,  on  or  for  the  railroad,  file  with  the  recorder  of 
the  county  where  the  labor  was  performed,  or  materials,  or  boarding 
furnished,  an  affidavit  containing  an  itemized  statement  of  the  kind 
and  amount  of  materials  furnished,  or  labor  performed,  the  time  when, 
the  contractor  or  subcontractor  for  whom,  and  the  section  and  place 
where,  on  the  line  of  the  road  the  labor  was  performed  or  materials 
furnished,  and  the  amount  due  therefor,  after  crediting  all  payments 
and  set-offs;  and,  in  case  of  boarding  furnished,  such  affidavit  shall 
have  attached  thereto  an  itemized  account  of  such  board,  showing  the 
name  of  the  contractor  or  subcontractor  on  whose  order  it  was  fur- 
nished, the  several  persons  to  whom  the  same  was  furnished,  the  weekly 
rate  of  boarding,  and  the  several  amounts  unpaid  by  each  respectively. 
On  filing  the  affidavit  here  provided  for,  it  shall  be  recorded  in  a  sepa- 
rate book  to  be  provided  therefor,  and  shall  then  operate  as  a  lien  on 
said  railroad,  in  the  manner  and  subject  only  to  the  limitations  here 
provided.     The  claimant  shall,  within  ten  days  after  filing  his  affidavit 
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with  the  recorder,  serve  a  notice  in  writing  upon  the  aecretar}',  or  other 
»»fficer  or  autborized  representative  of  ihe  railroad  comjmuy,  by  deliver- 
ing or  leaving  a  copy  thereof  at  his  usual  place  of  residence,  or  place 
of  doing  business,  which  notice  shall  contain  a  statement  of  the  facts 
of  his  filing  such  affidavit,  the  county  wherein  filfd,  ilu*  amount  of  his 
clnira.  and  whether  for  labor,  materials  or  boarding  furnished,  and  the 
contractor  or  subcontractor  for  whom  rendered.  Pn>vide<I.  that  when 
iho  notice  in  writing  required  to  be  s«»rved  upon  the  secretary,  or  other 
officer  or  authorized  representative  of  the  railroad  cornfiauy,  can  not  be 
servetl  in  the  county  wliere  said  affidavit  is  filed,  such  notice  shall  be 
served  by  the  recorder  upon  the  representative  of  the  railn*ad  aforesaid 
by  depositing  in  the  post-office  a  letter  containing  such  notice  directed 
to  his  place  of  residence,  or  place  of  doing  business,  if  known  to  such 
re(*order.  Any  person  failing  to  file  his  affidavit  aforesaid,  and  serving 
the  notice  aforesaid,  within  the  time  herein  prescribed,  shall  l>e  deemed 
and  held  to  have  waived  all  claim  under  this  section,  against  the  rail- 
road company. 

Hoiv  actian  may  be  broughi.  Sec.  3*209.  (Sup.,  p.  211.)  Any  person 
obtaining  and  holding  a  lion  provided  for  in  tiie  foregoing  section,  may, 
in  addition  to  his  remedies  under  section  3207,  procee<l  by  petition  as 
in  other  cases  of  lien,  against  the  owner  of,  and  all  other  persons  inter- 
ested, as  lien-holders  or  otherwise,  in  any  sucii  railroad,  and  obtain 
such  judgment,  as  justice  and  equity  may  require;  and  for  the  pur- 
poses of  such  suit,  any  number  of  lien-holders  provided  in  the  prece«i- 
ing  section,  may  join  as  parties  plaintiffi<,  by  K'purately  stating  and 
numbering  their  respective  claims;  provide<l.  that  if  several  liens  be 
obtained  by  several  persons  on  the  same  railroad  under  the  pn>visions 
of  section  3208,  they  shall  have  no  priority  among  themselves,  hot 
payment  thereon  shall  be  made  pro  rata. 

Contractor  to  be  notified  of  time  of  jxiymeni — Di*p\ded  daimt  and  how 
adfueted.  Sec.  3210.  (Sup.,  p.  211.;  Each  contractor  or  subcontractor 
shall  have  at  least  five  days'  notice  in  writing  of  the  time  when  the  lien 
for  labor,  IxMirdingor  materials  furnished  under  a  contract  with  him,  will 
be  paid,  which  may  be  serve<l  upon  him  {wrsonally,  or ufwn  hisauthorixed 
ageiit  or  foreman,  by  the  owner  of  the  railroad,  or  any  officer  or  agent 
thereof,  stating  therein  the  time  when  such  liens  will  Ikj  i«id ;  and  on 
nHjuest  of  such  ctmtractor  or  subcontnictor,  he  shall  b««  |>ermitted  to 
examine  such  lien  claims  bef«)re  they  are  paid,  at  any  time  after  the 
notice  has  been  given ;  provided,  that  if  such  notice  can  not  be  served 
in  the  county  where  the  lien  is  filed,  the  same  may  l»e  given  by  publi- 
cation in  some  newspaper  of  general  circulation  in  such  county  f.»r  the 
period  of  two  uwJbj;  if  he  dispute  any  of  the  claims,  the  company  or 
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owner  of  the  road  shall  withhold  payment  of  the  disputed  claims  until 
they  are  adjusted  ;  aud  if  the  matter  can  not  be  adjusted  between  the 
parties  interested,  it  may  be  submitted  to  the  arbitration  of  three  dis- 
interested persons,  one  to  be  chosen  by  each  of  the  parties,  and  one  by 
the  two  thus  chosen  ;  and  their  decision,  or  that  of  any  two  of  them, 
shall,  in  the  absence  of  fraud  or  collusion,  be  final  and  conclusive  on 
the  parties.  If  any  claim  be  disputed  and  is  not  settled  or  submitted 
to  arbitration,  the  claimant  shall,  in  such  case,  be  required  to  com- 
mence an  action  on  his  claim  before  the  proper  tribunal,  wiihin  forty 
days  after  notice  that  his  claim  has  been  disputed,  and  prosecute  the 
same  to  final  judgment  without  delay.  And  the  amount  of  any  dis- 
puted claim  thus  ascertained  or  adjudicated  shall  then  be  paid  by  the 
railroad  owner.  Provided,  that  after  notice  given  as  above  provided, 
if  no  objection  is  filed  against  such  claim  within  ten  days  after  the 
expiration  of  the  term  of  service  of  notice  as  above  specified,  then  the 
contractor  or  sub-contractor  shall  be  held  to  have  waived  all  objection 
to  such  claim,  and  the  same  shall  be  taken  to  be  correct  as  against  such 
contractor  or  subcontractor. 

To  whom  preceding  sections  apply.  Sec.  3211.  (Sup.,  p.  212.) 
The  provisions  of  the  four  preceding  sections  shall  apply  to  and  include 
any  person  who  furnishes  grain,  hay,  merchandise,  tools  or  imple- 
ments, or  who  repairs  any  tools  or  implements,  on  the  order  of  any 
contractor  or  subcontractor,  for  their  own  use,  or  the  use  of  persons 
employed  by  them  or  either  of  them,  while  furnishing  materials  or  labor 
for  or  in  construction  of  such  railroad ;  provided,  that  the  amount  of  such 
claim  shall  not  exceed  the  wages  of  the  person  performing  labor  or  fur- 
nishing materials,  to  whom  furnished,  or  the  amount  found  due  such 
contractor  or  subcontractor,  under  the  provisions  of  section  3207;  and 
in  every  such  case,  the  requirements  of  section  3208,  as  to  filing  affi- 
davits and  giving  notices,  shall  be  strictly  complied  with ;  and,  pro- 
vided further,  that  the  aggregate  of  all  liens  taken  and  perfected  under 
sections  3207,  3208,  3210,  and  3211,  shall  not  be  in  excess  of  the  actual 
construction  contract  price  of  the  railroad  company. 

The  word  "owner"  defined.  The  word  "owner"  in  these  sections 
shall  be  held  and  considered  as  including  any  lessee,  receiver,  corpora- 
tion, company,  or  persons  owning,  operating  or  managing  any  railroad 
with  whom  or  in  whose  behalf  the  contracts  herein  have  been  made. 

Meaning  of  sectims  3207,  3208,  3209,  3210,  3211.  Sec.  3211a. 
{Sup.,  p.  212.)  That  the  true  intent  and  meaning  of  sections  3207, 
3208,  3209,  3210,  and  3211,  of  the  Revised  Statutes  of  Ohio,  as 
amended  April  6, 1883,  is  hereby  declared  to  be  as  follows  :  Any  person 
or  persons  who  perform  labor,  or  furnish  material  or  boarding,  under 
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contract,  express  or  implied,  with  such  railroad  company,  or  any  of  iu 
authorized  agents,  for  the  construction  of  such  railroad,  or  any  part 
there'if,  ia  eutitled  to  a  lien  for  the  payment  of  the  same  upon  such 
ruiJroad,  as  provided  in  section  3208  (of  this  chapter,  ch.  4,  tit.  1, 
div.  2)      ''April  3,  1884,  81  v.  126.) 

(a;  A.  substantial  compliance  with  the  conditions  of  the  statute 
provi«liQg  fur  the  service  of  written  notice  upon  the  owner  of  the 
niad  is  essential  to  create  any  obligation  on  the  part  of  such  owner 
toward  the  person  performing  labor  or  furnishing  materials,  under  a 
contractor  or  subcontractor,  or  to  give  such  person  any  right  of  action 
against  such  owner.     Railway  Co.  v.  Cronin,  38  O.  S.  122. 

The  limitation  of  time  within  which  suits  under  this  statute  must 
be  brought  applies  to  controversies  arising  between  the  contractor  or 
subcontractor  and  the  person  furnishing  materials  or  work,  and  not  to 
rights  of  action  on  the  part  of  the  latter  against  the  owner  t»f  the  road. 
lb.     (That  being  for  fraud  is  governed  hy  the  four  years'  limitation.) 

The  service  of  such  notice  upon  a  director  of  the  railway  company  is 
sufficient.     Railway  Co.  v.  McCoy,  42  O.  S.  251. 

Note. — For  treatises  on  this  subject,  see  Sergeant's  work  on  Mechanics'  Liens, 
before  mentioned  ;  Houck  on  Liens;  and  Phillips  on  Mechanics'  Liens.  Uut 
the  law  is  wholly  statutory,  and  no  work  can  be  relied  on  apart  from  the  pro- 
visions of  the  statutes  of  the  state.  Section  3211a  will  apply  to  cases  arising 
after  its  passage.  The  legislature  can  not  affect  the  construction  of  a  prior 
statute  by  an  act  declaratory  of  its  true  intent  and  meaning.  That  is  purely 
a  judicial  function  which  the  legislature  does  not  possess  under  our  state  con- 
stitution. 

I.    LIE.V  TAKEN  BY  PRINCIPAJ.  CONTRACTOR  AGAINST  OWNER. 

1.  To  obtain  iind  perfect  the  lien  given  by  section  3184,  the  con- 
tractor, within /our  mouths  after  completing  the  work  under  his  con- 
tract with  the  owner,  will  make  out  an  itemized  account  or  statement 
and  attach  it  to  a  copy  of  the  contract,  if  it  was  in  writing,  and  if 
not,  a  statement  of  the  amounts  and  times  of  payment,  with  a  descrip- 
tion  of  the  land  or  thing  the  lien  is  to  be  taken  upon,  and  verify  the 
same  by  affidavit. 

2.  Have  the  same  recorded  in  the  recorder's  office  of  the  county, 
there  l)eing  in  such  office  a  separate  book  for  the  recording  of  mechan- 
ics' liens. 

3.  The  lien  dates  from  the  date  of  the  first  item  of  the  account,  and 
will  continue  for  tioo  years  from  and  after  filing  such  account ;  and  if 
sued  upon  during  that  time,  will  coutinuo  during  the  litigation,  part  of 
the  judgment  taken  bein^  to  enforce  it  against  the  property,  as  in  the 
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foreclosure  of  a  mortgage.  Such  lien  may  thus  override  a  conveyauo" 
made  after  the  date  of  the  first  item  of  the  account,  and  before  such 
lien  is  taken. 

4.  All  contractors  with  the  owner  for  various  parts  of  the  work  or 
material,  who  perfect  liens,  stand  equally,  no  preference  being  given 
to  one  over  another  (m  account  of  priority.  The  plasterer  and  painter 
are  equally  entitled  with  the  stone  and  brick  mason,  the  carpenter, 
etc. 

5.  No  homestead  or  exemption  from  execution  can  be  asserted  by 
the  owner  against  such  lien. 

6.  A  contractor  with  the  abutting  land-owner  or  owners,  under  sec- 
tion 3186,  will  pursue  the  same  course  as  one  under  section  3184,  and 
in  addition  estimate  the  amount  chargeable  on  each  front  foot  of  the 
property  abutting  thereon  of  the  owner  or  owners  with  whom  he  con- 
tracted, with  a  description  of  the  land  of  each  owner. 

7.  Such  lien  is  the  same  as  that  given  by  section  3184,  except  that 
it  continues  for  only  one  year  from  and  after  such  filing  with  the 
recorder. 

8.  There  is  no  priority  in  such  case  as  between  several  lien-holders. 

9.  Such  liens  do  not  affect  prior  bona  fide  liens  to  others  upo.j  the 
property. 

10.  When  such  lien  is  paid  off,  or  the  amount  thereof,  with  costs, 
are  tendered,  on  the  written  request  of  the  owner,  the  lien-holder  must 
file  with  the  recorder  a  certificate  of  satisfaction,  etc.;  and  if  he  fails 
to  do  so  for  ten  days  after  such  notice,  he  becomes  liable  for  damages, 
etc.,  to  the  owner,  as  provided  in  section  3190. 

II.    LIEN  OF   SUBCONTRACTORS  AND  OTHERS  UPON   PAYMENTS   DUE   THE 
PRINCIPAL  CONTRACTOR. 

1.  When  any  creditor  of  the  principal  contractor  or  subcontractor 
of  the  class  mentioned  in  section  3193,  whose  demands  are  not  paid 
by  such  debtor  to  him  when  due,  desires  to  secure  his  claim  in  the 
hands  of  the  owner,  he  files  a  sworn  and  itemized  account  or  statement 
of  the  amount  and  value  thereof  with  such  owner,  board,  or  officer,  or 
the  authorized  clerk  or  agent  thereof. 

2.  Upon  receiving  such  notice,  the  owner,  etc.,  shall  detain  iu  his 
hands,  from  subsequent  payments  to  such  principal  or  subcontractor, 
the  debtor  of  such  creditor  giving  such  notice,  sufficient  to  secure  such 
account. 

3.  He  must  also  retain,  from  subsequent  payments,  enough  to  pay 
other  creditors  of  such  principal  contractor,  who  may  intervene,  by 
filing  with  him  like  svvorn  accounts  before  the  next  subsequent  pay- 
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ment  under  the  contract  with  the  principal  contractor,  or  within  ten 
day*  thereafter. 

4.  The  party  who  takes  these  steps  to  cliarge  such  money  in  the 
owner's  hands,  to  notify  other  creditors  who  have  a  like  right  to  acquire 
liens,  must,  at  the  same  time,  file  a  copy  of  what  he  has  furnished  such 
owner  with,  in  the  office  of  the  recorder  of  the  county,  which  will  be 
recorded  in  the  mechanic's  lien  book,  and  if  he  fails  to  do  so  he  can 
acquire  no  preference  over  others  of  his  class.  As  against  him,  they 
will  be  entitled  to  their  pro  rata  shares. 

5.  All  such  as  are  entitled  to  become  beneficiaries  of  this  statute 
who  give  such  notices,  and  file  copies  thereof  with  the  recorder,  before 
the  subsequent  payment  becomes  due,  or  within  ten  days  thereafter,  are 
entitled  to  payment  pro  rata. 

6.  When  the  owner,  etc.,  receives  such  claim  within /w  days  there- 
after, he  must  furnish  the  alleged  debtor,  contractor,  or  subcontracUjr, 
with  a  copy  thereof;  and  such  alleged  debtor  must,  within  five  days 
after  he  receives  such  copy,  notify  such  owner,  etc.,  in  writing,  if  he 
disputes  the  correctness  of  the  account,  and  take  steps  to  arbitrate  it, 
otherwise  its  correctness  will  be  taken  as  admitted. 

7.  If  the  parties  thereto  can  not  adjust  such  account,  it  is  to  be  sub- 
mitted to  the  arbitration  of  (/tree  arbitrators,  one  arbitrator  to  be  chosen 
by  each  party,  and  a  third  by  the  two  thus  chosen.  Their  award,  in 
the  absence  of  fraud  or  collusion,  will  be  final. 

8.  If  such  debtor,  after  such  account  is  adjusted,  refuse  or  neglect 
to  pay  the  same  and  the  costs  within ^ive  days,  the  owner,  etc.,  must 
pay  the  same,  orits  proroto  proportion,  when  due,  out  of  subsequent  pay« 
ments ;  and  if  he  do  not,  the  party  entitled  to  the  same  may  recover 
it  against  him  in  an  action /or  money  had  and  received.  (^For  the  form 
of  t/iit  action,  see  post,  Money  Had  and  Received.) 

9.  Further,  in  such  case,  such  party  may  take  a  lien,  the  same  as  a 
principal  contractor  (section  3202);  and  such  lien  will  take  precedence 
over  any  lien  taken  by  a  head  contractor  or  subcontractor  (section  3203), 
or  of  any  assignment  or  transfer  by  him.     Id. 

10.  If  a  contractor  takes  a  lien  about  which  there  is  a  dispute  with 
the  owner,  etc.,  he  shall,  within  thirty  dnys  after  taking  such  lien,  notify 
such  owner,  etc.,  that  the  lien  is  in  existence ;  and  if  he  does  nv>t,  the 
lien  taken  will  be  null  and  void. 

1 1.  The  owner  of  the  property  may  notify  the  owner  of  a  lien,  Wii 
agent  or  attorney,  to  commence  suit  thereon,  and  if  he  fails  to  com* 
mence  the  suit  within  sijcty  days  after  receiving  such  written  notice,  the 
lien  shall  be  null  and  void,  and  he  left  to  the  ordinary  remedy  by 
action. 
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12.  When  the  owner  suspends  the  work,  without  the  consent  of  the 
contractor  or  subcontractor,  or  material-man,  he  may  proceed  with 
it  according  to  the  original  plan  or  contract,  and  take  his  lien,  as  in 
other  cases. 

13.  The  holder  of  a  mechanic's  lieu  may,  in  addition,  as  in  other 
cases  of  marshaling  liens,  proceed  by  action  against  the  owner  and  all 
other  lien-holders.     §  3206,  Sup.,  p.  208. 

14.  Laborers  and  employes  of  any  persons,  association  of  persons, 
or  corporation,  whether  employed  at  agriculture,  mining,  manufactur- 
ing, or  other  manual  labor,  may  proceed  as  enumerated  and  provided 
in  sections  3206a,  32066,  /Sup.,  p.  209. 

III.    RAILROAD   SUBCONTRACTORS,  ETC. 

1.  A  railroad  company  must  provide  in  its  contracts  with  its  prin- 
cipal contractors  that  payments  under  such  contract  shall  be  made  in 
the  following  order  of  priority :  First.  To  the  persons  performing  labor 
or  furnishing  materials,  or  furnishing  boarding  on  the  order  of  any 
contractor  or  subcontractor,  to  persons  employed  by  them,  or  either 
of  them.  Second.  To  any  subcontractor,  any  balance  due  under  his 
contract,  after  payment  of  his  or  the  principal  contractor's  liabilities 
to  persons  performing  labor,  etc.,  under  his  or  such  head  contractor's 
contract.  Third.  To  any  contractor,  or  construction  company  inter- 
vening between  a  subcontractor  and  such  railroad  company,  in  the 
order  of  such  intervention  in  the  work,  from  such  subcontractor  upward 
to  the  owner  of  the  railroad.     §  3207,  Sup.,  p.  210. 

But  such  liens  and  preferences  can  not  be  in  excess  of  the  actual 
construction  contract  price  agreed  to  be  paid  by  the  railroad  company. 
§3211,>Suj5.,p.  212. 

(Railroad  works,  such  as  are  contemplated  by  section  3207',  are  for  a 
public  purpose,  such  companies  having  the  right  of  eminent  domain; 
and  public  policy  requires  that  they  should  protect  the  classes  of  per- 
sons specified  in  this  section,  by  contract  with  those  constructing  the 
work  to  the  extent  of  the  contract  price.  Such  work  is  usually  sublet 
by  the  head  contractor  to  subcontractors,  who,  in  turn,  sublet  portions 
of  their  contracts.  If  the  head  contractor  observes  the  requirements 
of  the  law,  he  can  not  be  made  liable  to  the  employes  of  his  subcon- 
tractor for  a  greater  sum  than  he  has  contracted  to  pay  his  subcon- 
tractor, nor  a  subcontractor  for  more  than  the  claims  of  his  subcon- 
tracter  against  him.  It  would  be  well,  in  entering  into  all  such 
contracts,  for  the  head  contractor  to  avoid  subletting  at  rates  whici  he 
knows  will  entail  a  loss  upm  the  subcontractor,  as  in  such  case  his 
loss  is  likely  to  be  greater  than  his  gain,  by  reason  of  the  failure  of 
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the  subcontractor,  and  the  difficulties  arising  therefrom  with  the  sub* 
contractor's  employes.  This  will  apply  to  subletting  of  ever}'  class  of 
work.) 

2.  In  addition  to  their  rights  under  section  3207  {Sup.,  p.  210), 
8ucb  persons  may  take  a  lien  for  the  payment  of  their  claims  upon 
«uch  railroad,  which  lien  shall  have  precedence  over  any  lien  taken, 
or  to  be  taken,  and  shall  subsist  f)r  oiie  year  from  the  date  of  filing 
the  attested  account  in  the  recorder's  office  of  the  county  where  the 
labor  was  performed,  and  if  an  action  be  brought  within  that  time, 
until  the  final  adjudication  of  such  action.     §  3208,  Siq).,  p.  212. 

(As  to  prior  mortgages  upon  such  railroad,  covering  after  acquired 
property,  being  postponed  to  such  lien,  there  has  as  yet  been  no  de- 
cision by  the  Supreme  Court  of  this  state.  It  might  be  claimed  that 
the  subject-matter  of  such  liens  directly  enhanced  the  value  of  the 
mortgaged  property,  or  that  the  mortgage  was  taken  since  the  passage 
of  the  statute  and  subject  to  it,  and  replied  that  such  parties  could  not 
defeat  the  terms  of  such  mortgage  without  the  mortgagee's  knowledge 
or  consent.  And  liens  are  merely  statutory,  and  of  such  force  and  ef> 
feet  as  the  law  provides.  It  would  seem  clear  that  no  laborer,  etc., 
can  acquire  a  lien  for  more  than  what  is  due  to  his  immediate  em* 
ployer.) 

3.  To  perfect  such  lien,  the  person  entitled  thereto  must,  within 
forty  days  from  the  date  he  cea^d  hhor,  etc.,  file  with  the  recorder 
of  the  county  where  the  same  was  performed,  etc.,  an  affidavit  con- 
taining an  itemized  statement,  etc.,  the  time  when,  the  contractor  or 
subcontractor  for  whom,  and  the  section  and  place  where  on  the  line 
of  the  road,  the  same  was  performed,  etc.,  and  the  amount  due  there- 
fi)r,  etc.;  and,  in  case  of  boarding,  an  itemized  account  of  such  boarding, 
showing  the  name  of  the  contractor  or  subcontractor  on  whose  order 
it  was  furnished,  the  several  persons  to  whom  furnished,  the  weekly 
rate  of  boarding,  and  the  several  amounts  unpaid  by  each  respectively. 
This  will  be  recorded  in  a  book  provided  by  the  recorder  for  the  pur* 
pose.     §  3208. 

4.  The  claimant  shall,  within  ten  days  after  such  filing,  serve  a  no* 
tice  in  writing  upon  the  secretary  or  other  officer  or  authorized  repre- 
sentative of  the  railroad  company,  as  provided  in  section  3208 ;  and, 
failing  to  do  so,  he  shall  be  held  to  waive  all  claim  against  the  com* 
pauy  under  section  3208. 

5.  Each  contractor  or  subcontractor  shall  have  at  least  jive  days*  no- 
tice of  the  time  of  paying  the  lien  claim,  and,  at  his  request,  he  shall 
be  permitted  to  examine  such  claims  before  they  are  paid ;  and  dis- 
puted claims  are  to  be  arbitrated,  as  in  other  such  cases.     If  not  set- 
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tied  or  arbitrated,  suit  must  be  brought  upon  such  claim  ■within  forty 
days  after  notice  that  it  is  disputed,  and  prosecuted  without  delay,  and 
when  such  five  days'  notice  has  been  given  the  contractor  or  subcon- 
tractor,  and  no  objection  is  filed  by  him  against  the  claim  within  ten- 
days  after  the  expiration  of  such  period  of  five  days,  then  objectifm  to 
the  claim  is  deemed  waived  by  the  contractor,  etc.,  and  it  sliall  be 
deemed  as  correct.     §  3210,  Sup.,  p.  211. 

,  6.  In  actions  by  lien-holders  to  enforce  the  same,  and  to  collect  the 
claims  secured  thereby,  any  number  of  lien-holders  may  join  as  plaint- 
iffs, by  separately  stating  and  numbering  their  claims;  and  all  liens 
obtained  upon  the  same  railroad  under  section  3208  are  equal,  and 
the  claims  secured  by  them  entitled  to  share  pro  rata.     §  3209. 

The  making  out  of  accounts,  attaching  copies  of  contracts,  drawing 
and  swearing  to  affidavits  thereto,  and  drawing  notices,  etc.,  any  intel- 
ligent clerk  can  perform.  Proceedings  in  arbitration  are  sufficiently 
given  under  that  head. 

Petition  by  Holder  of  Mechanic's  Lien  against  Owner  and 
Other  Lien-holders. 

[Form  678.    §  320G.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,  | 

No.  — .]  vs.  >  Petition. 

C.  D.,  E.  F.,  and  G.  H.,  Defendants.  ] 

1.  For  a  first  cause  of  action,  the  plaintiff  says  there  is  due  to  him  from 
the  defendant,  C.  D.,  on  the  account  hereto  attached,  marked  "A,"  and 

made  part  hereof,  the  sum  of dollars,  with  interest  from  the day 

of ,  A.  D.  ]8— . 

2.  And  for  a  second  cause  of  action,  the  plaintiff  says  that  the  items 
charged  in  said  account  against  said  defendant,  C.  D.,  were  *  for  work  and 
labor,  materials  furnished,  etc.,  as  therein  stated  and  shown  by  the 
plaintiff  at  the  request  of  said  C.  D.,  in  the  building  and  construction  of 
a  certain  house  and  building  for  said  C.  D.,  commencing  at  the  date  of 

said  first  item,  to  wit,  on  the  day  of ,  a.  d.  18 — ,  and  completed 

at  the  date  of  said  last  item,  to  wit,  on  the  day  of  ,  a.  d.  18 — , 

upon  the  following  described  lot  and  parcel  of  ground  owned  by  said  C. 
D.,  to  wit:  [^Ilere  describe  the  premises.'}  * 

And  the  plaintiflFsays  that  within  four  months  after  said  completion  of 

said  labor,  etc.,  to  wit,  on  the  day  of ,  a.  d.  18 — ,  he  duly  filed 

with  the  recorder  of  said  county  of an  affidavit  containing  an  item- 
ized statement  of  the  amount  and  value  of  such  labor,  etc.,  with  all  credits 
and  offsets  thereon,*  and  a  description  of  the  said  land  on  which  the  said 
house  and  building  stands,  according  to  the  requirements  of  the  statute 
in  such  case  made  and  provided,  and  which  was  recorded  in  mechanic's 
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lien  book  No. ,  whereby  his  said  claim  became  a  lien  upon  said  houite 

and  building,  and  said  above  described  premises  frrm  the  said day 

of ,  IS — ,  (or  two  years  after  the  said day  of ,  18 — . 

He  further  says  that  said  E.  F.  and  G.  H.  each  claim  to  have  and  hold 
a  lien  upon  said  premises,  and  to  have  certain  property  rights  and  inter- 
est*  therein. 

Wherefore,  the  plaintiff  prays  for  a  judgment  against  said  C  D.  for 

dollar*.  %vith  interest  from  the  day  of ,  a.  d.  18 — ,  and  for  hia 

COSlH 

Also,  that  »ud  E.  F.  and  G.  11.  be  made  parties  defendant  to  this  action, 
and  set  up  by  their  respective  answers  and  cross-petitions,  their  claims, 
etc  ,  in  the  premises,  and  that  unless  the  said  C.  D.  pay  to  the  plaintiff, 
within  a  short  day  to  be  named  by  the  court,  the  amount  of  such  the 
plaintiff's  judgment,  and  the  costs,  said  premises  be  ordere<i  to  be  sold, 
as  upon  execution,  and  the  proceeds  of  such  sale  applied  to  the  payment 
of  the  plaintiff's  said  judgment  and  costs,  and  for  all  proper  relief. 

{^Verification.']  ,  Attorney  for  Plaintiff. 

yote, — In  such  cases  service  may  be  made  by  publication  as  in  other  actions. 
}8191. 

When  Work,  etc.,  was  Done  under  Contract. 

fFonn  679.     g  3206 ;  5«p.,  p.  208.] 
{StifU,  etc.,  of  ease  as  in  Form  678]. 

1.  For  a  first  cause  of  action,  the  plaintiff  says  that  on  or  about  the 

day  of  .  A.  D.  18—,  he  and  the  said  defendant,  C.  D.,  entered  into  a 

[written]  contract,  in  the  words  and  figures  following,  to  wit:  {Here  set 
out  the  eoHttaet.]  \_I/it*  ligal  effect  only  is  stated,  say,  if  it  was  in  writinff,  a  copy 
of  which  is  filed  herewith,  marked  "A."] 

And  the  plaintiff  further  says  that  he  has  fully  performe<l  all  the  terms 
and  conditions  of  said  contract  on  his  part  to  be  done  and  performed,  but 
that  said  C.  D.  has  failed  to  perform  his  part  thereof,  in  this,  to  wit: 
[Here  state  in  what  the  df fault  consists.] 

And  the  plaintiff  says  there  is  due  to  him  from  the  said  C.  D.,  by  rea- 
son of  the  premises,  the  sum  of dollars,  with  interest  from  the 

day  of ,  A.  u.  18 — . 

2.  And  for  a  second  cause  of  action,  the  plaintiff  says  that  the  items 
charge<l  in  the  account  of  the  plaintiff  against  said  C.  D.,  under  and  in 
pursuance  of  said  contract,  a  copy  of  which  account  is  filed  herewith 
marked  "  B."  were  [^here /ollow  Form  678  between  the**.] 

[Antl  at  the  third-*,  in  such  form,  between  the  words  "  thereon"  and  "«iw^*'  add: 
a  copy,  of  said  contract  {If  it  was  in  writing,  ij  no(),  a  statement  of  the 
amounts  and  times  of  payment  to  be  made  under  said  contract.  Andin 
other  retpeels  follow  Form  678.] 
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Judgment  and  Order  of  Sale. 

[Form  680.] 
A.  B.  ] 

No. — .]  vs.  >  Judgment  and  Order  of  Sale. 

C.  D.  et  als.         I 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  of  the 
plaintiff,  the  answer  of  the  defendant,  C.  D.,  thereto,  and  the  answers  and 
cross-petitions  of  said  E.  F.  and  G.  H.,  and  the  replies  of  the  said  C.  D. 
thereto,  and  the  parties  in  open  court  waived  a  trial  by  jury,  and  sub- 
mitted this  case  to  the  court  for  trial  and  judgment,  and  the  court  having 
heard  the  evidence  and  proofs  adduced  by  the  parties  respectively,  and 
being  fully  advised  in  the  premises,  doth  find  : 

First.  That  there  is  due  to  the  plaintiff  from  the  said  C.  D.  the  sum  of 

dollars,  with  interest  from  the day  of ,  18 — ,  and  that  the 

plaintiff,  for  said  sum,  has  a  valid  and  subsisting  lien,  as  stated  in  his  pe- 
tition, upon  the  land  and  premises  described  in  the  petition,  to  wit:  [^Here 
describe  the  land  upon  ivhich  the  lien  is  found  hy  the  court  to  subsist.^ 

Second.  The  court  further  finds  that  \_herejind  such  other  liens  of  other  lien- 
holders  who  have  set  up  the  same,  as  the  plaintiff  ^ s  is  found  and  stated.l^ 

And  the  court  further  finds  that  said  liens  upon  said  premises  of  the 
plaintiff  and  the  said  E.  F.  and  G.  H.  are  equal,  neither  being  entitled  in 
law  to  priority  over  the  otber. 

Wherefore,  it  is  adjudged  by  the  court  that  the  said  A.  B.  recover 

against  the  said  C.  D.  the  said  sum  of dollars,  together  with  his  costs 

made  in  this  behalf,  taxed  to dollars. 

C.  D's.  costs  taxed  at dollars. 

[Render  similar  judgments  for  other  lien-holders.'] 

And  it  is  further  ordered  and  adjudged  by  the  court  that,  in  case  said 
C.  D.  shall  fail  to  pay  each  and  all  of  the  above  named  sums,  with  the  in- 
terest thereon,  and  the  costs,  within  days  from  the  entry  hereof,  an 

order  for  the  sale  of  said  premises  issue  to  the  sheriff  of  this  county, 
commanding  him  to  appraise,  advertise,  and  sell  said  premises  as  upon  ex- 
ecution, and  to  bring  the  proceeds  of  such  sale  into  court  for  distribution 
according  to  law. 

J^ote. — On  the  first  cause  of  action  stated  in  the  foregoing  petitions,  the 
parties  have  the  right  of  trial  by  jury,  but  not  on  the  second.  The  two  causes 
of  action  may  be  joined  by  force  of  section  5021.  If,  in  such  petitions,  a  per- 
sonal judgment  is  not  prayed  for,  but  only  for  the  finding  of  the  amount  due, 
and  the  sale  of  the  property  subject  to  the  lien,  the  case  will  not  be  one  in 
which  the  parties  have  the  right  of  trial  by  jury. 
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Action  fx>r  Money  Had  and  Received,  when  Owner  does  not 
Pay  Subcontractor,  etc.,  as  Provided  in  Section  3202. 

[Form  681.    §  3202.] 

The  State  of  Ohio, County  Ck)urt  of  Common  Pleas. 

A.  B..   Plaintiff,    | 
No.  — .1  V*.  >  Petition. 

C.  D..  Defendant,  j 

A.  B.,  the  plaintiff,  says  that  there  is  due  to  him  from  C.  D.,  the  defend- 
ant, the  sum  of dollars,  with  interest  from  the day  of .  a.  d. 

18 — ,  for  money  had  and  received  by  the  defendant,  for  the  use  of  the 

plaintiff,  on  or  about  the day  of ,  a.  d.  18 — ,  for  which,  with  his 

eosts,  the  plaintiff  asks  judgment  against  the  defendant. 

[F(5ri/f<ra/«on.]  ,  .Attorney  for  Plaintiff". 

NoU. — Accurding  to  the  general  provisions  of  the  Civil  Code,  this  petition 
would  notsufficiently  advise  the  defendant  of  the  nature  of  the  claim  made  against 
him,  but  it  is  made  sufScient  by  statute;  and  the  defendant  can  avail  himself 
of  sections  5288-5292,  and  obtain  inspection  of  the  plaintiff's  books,  and  copies 
of  all  writings  on  which  the  action  is  founded,  or  that  the  plaintiff  intends  to 
introduce  in  evidence. 

As  the  petitions  under  this  statute  will  vary  according  to  tbe  facts  of  each 
case,  tbe  foregoing  forms  are  deemed  sufficient  as  n  guide.  In  railroad  cases 
several  or  all  the  lien-holders  may  join  as  plaintiffs,  by  separately  stating  and 
numbering  their  respective  claims,  as  provided  in  section  3209,  Sup^  p.  211. 

CHANGES  OF  STATUTE   IN    1887. 

1.  The  amendments  of  January  2G,  and  of  March  5,  1887,  extend 
the  law  to  the  boring  of  gas,  oil,  and  other  wells. 

2.  The  taking  of  a  promissory  note,  etc.,  is  no  longer  a  waiver  of 
tbe  right  to  such  lien,  but  the  same  may  be  perfected  for  the  considera- 
tion thereof  as  though  such  note,  etc.,  had  not  been  taken,  changing 
the  rule  in  Crooh  v.  Finney,  39  O.  8.  57. 

3.  A  husband  is  made  the  agent  of  his  wife,  unless  she  expressly 
object,  thus  changing  the  rule  in  Spinning  v.  Bladcbum,  13  O.  S.  131. 

4.  The  other  changes  are  chiefly  verbal,  aa  "statement"  for  "ac- 
count," etc. 
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CHAPTER  LXI. 

WATER-CRAFT. 

What  liabilities  shall  constitute  a  lien.  Sec.  5880.  (Sup.,  p.  360.) 
Any  steamboat,  or  other  water-craft,  navigating  the  waters  within  or 
bordering  upon  this  state,  shall  be  liable,  and  such  liability  shall  be  a 
lien  thereon,  for  all  debts  contracted  on  account  thereof  by  the  master, 
owner,  steward,  consignee,  or  other  agent,  for  materials,  supplies,  or 
labor  in  the  building,  repairing,  furnishing,  or  equipping  of  the  same, 
or  for  insurance,  or  due  for  wharfage,  and  also  for  damages  arising  out 
of  any  contract  for  the  transportation  of  goods  or  persons,  or  for  in- 
juries done  to  persons  or  property  by  such  craft,  or  for  any  damage  or 
injury  done  by  the  captain,  mate,  or  other  officer  thereof,  or  by  any 
person  under  the  order  or  sanction  of  either  of  them,  to  any  person 
who  is  a  passenger  or  hand  on  such  steamboat  or  other  water-craft,  at 
the  time  of  the  infliction  of  such  damage  or  injury.  (April  19,  1881 ; 
78  V.  228.)  (This  section  omits  the  words  "  twenty  tons  burden  and 
upward,"  which  were  in  the  former  section.) 

(a)  Article  3,  section  2,  of  the  Constitution  of  the  United  States, 
provides  that  **  the  judicial  power  shall  extend  ...  to  all  cases 
of  admiralty  and  maritime  jurisdiction."  Section  9  of  the  federal  ju- 
diciary act  of  September  24,  1789,  which  is  now  section  563  of  the  Re- 
vised Statutes  of  the  United  States,  provides  that  "  the  District  Courts 
shall  have  jurisdiction  as  follows :     .     .     . 

"  Eighth.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction ; 
saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy,  where 
the  common  law  is  competent  to  give  it.  .  .  .  And  by  the  act  of 
congress  of  February  26,  1845,  which  is  now  section  566  of  the  Re- 
vised Statutes,  it  is  provided  that  ...  In  causes  of  admiralty  and 
maritime  jurisdiction  relating  to  any  matter  of  contract  or  tort  arising 
upon  or  concerning  any  vessel  of  twenty  tons  burden  or  upward,  en- 
rolled and  licensed  for  the  coasting  trade,  and  at  the  time  employed  in 
the  business  of  commerce  and  navigation  between  places  in  different 
states  and  territories  upon  the  lakes,  and  navigable  waters  connecting 
the  lakes,  the  trial  of  issues  of  fact  shall  be  by  jury,  when  either  party 
requires  it." 
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In  October,  1874,  the  Supreme  Court  of  the  United  States,  in  the 
case  of  The  Lottawana,  21  Wall.  558,  made  the  following  holdings : 

6.  It  is  settled  by  repeated  adjudications  of  this  court  that  material- 
men, furnishing  repairs  and  supplies  to  a  vessel  in  her  home  port,  do 
not  acquire  thereby  any  lien  upon  the  vessel  by  the  general  maritime 
law  as  received  in  the  United  States. 

8.  It  seems  that  congress,  under  the  power  to  regulate  commerce, 
has  authority  to  establish  a  lieu  on  vessels  of  the  United  States  in 
favor  of  material-men,  uniform  throughout  the  w^hole  country. 

9.  In  particular  cases  in  which  congress  has  not  exercised  the  power 
of  regulating  commerce,  with  which  it  is  vested  by  the  Constitution, 
and  where  the  subject  does  not  in  its  nature  require  the  exclusive  ex- 
ercise of  that  power,  the  states,  until  congress  acts,  may  continue  to 
legislate. 

10.  Hence,  liens  granted  by  the  laws  of  a  state  in  favor  of  material- 
men for  fumisliing  necessaries  to  a  vessel  in  her  home  pod  in  such 
state  are  valid,  though  the  contract  to  furnish  the  same  is  a  maritime 
contract,  and  can  only  be  enforced  by  proceedings  in  rem  in  the  Dis- 
trict Court  of  the  United  States. 

The  decision  in  The  Lottawana  overrules  the  holding  in  the  Ohio 
cases  of  Tliompson  v.  Steamboat  J.  I).  Morton,  2  O.  S.  26 ;  Steamboat 
Owen  v.  JohfUfon,  2  O.  S.  142;  Keating  v.  Spink,  3  O.  S.  105,  that 
this  statute  is  not  repugnant  to  the  Constitution  of  the  United  States 
as  to  niaritime  contracts,  as  well  as  the  holding  in  TJiomp«on  v.  The 
J.  D.  Morton,  that  the  jurisdiction  of  the  District  Courts  of  the  United 
States,  in  admiralty  cases  given  under  its  Constitution  and  laws,  is  not 
ftcrfujjiw,  but  concurrent  with  the  statutory  and  common-law  jurisdic- 
tion of  the  courts  of  the  state;  and  it  is  certain,  that  as  to  contracts 
which  are  strictly  maritime,  this  ca.se,  and  the  holding  in  The  Ediih, 
94  U.  S.  518,  modify,  if  they  do  not  overrule,  other  of  the  decisions 
of  the  Supreme  Court  of  Ohio,  noted  below. 

Contracts  for  building  ships  and  vessels,  or  for  labor  done  or  ma- 
terial furnishe<l  in  their  construction,  are  not  maritime  contracts,  and* 
one  who  furnishes  material  for  the  construction  of  a  vessel  has  a  lien 
on  the  vessel,  and  such  lien  may  1x5  enforce<l  in  the  courts  of  this  state 
in  the  mode  prescribed  in  this  chapter.  Scow  M.  Tuttle  v.  liiick,  23 
O.  S,  565. 

A  lien  exists  under  the  maritime  law  for  supplies  furnished  to  a 
vessel  in  the  port  of  a  state  in  which  her  owner  does  not  reside ;  and 
the  home  port  of  the  vessel  is  to  be  determined  by  the  residence  of  the 
owner,  and  not  by  the  place  of  her  enrollment.  DovxU  v.  Ooode,  25 
O.  S.  390. 
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A  suit  in  rem  agaiust  the  vessel  to  enforce  such  a  lien  can  not  be 
maintained  in  a  state  court,  the  exclusive  jurisdiction  in  such  case 
being  vested  in  the  courts  of  the  United  States.     lb. 

The  Ohio  river  being  a  navigable  water  of  the  United  States,  not 
connected  with  the  lakes,  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction  arising  thereon  is,  under 
the  judiciary  act  of  1789,  vested  in  the  District  Courts  of  the  United 
States,  saving  to  suitors,  however,  in  all  cases,  a  common-law  remedy, 
where  the  common  law  is  competent  to  give  it.  Steamer  Petrel  v.  Du- 
mont,  28  O.  S.  602.  See  also  Steamboat  General  Buell  v.  Long,  18  O. 
S.  521 ;  Hamilton  v.  Merrill,  37  O.  S.  682. 

Contracts  for  repairs  or  supplies  furnished  to  a  boat  or  vessel  at  her 
home  port  are  maritime  contracts,  and,  therefore,  come  within  the  ad- 
miralty jurisdiction  of  the  United  States  District  Courts ;  but  contract* 
for  boat  or  ship  building  are  not  n:aritime  contracts,  and,  therefore,  dO' 
not  fall  within  that  jurisdiction.     Steamer  Petrel  v.  Dumont,  supra. 

The  test  of  admiralty  jurisdiction,  under  the  act  of  1789,  is  the  na- 
ture of  the  claim  on  which  the  suit  is  founded,  and  is  not  the  form  of 
remedy  resorted  to ;  and  when  the  claim  is  maritime,  it  comes  within 
that  jurisdiction  exclusively,  excepting  only  the  right  of  suitors  ta 
pursue  common-law  remedies,  or  what  is  equivalent  thereto,  in  other 
courts.     lb. 

A  suit  in  rem  against  a  boat  or  water-craft,  under  this  chapter,  for 
the  breach  of  a  maritime  contract,  is  not  a  common-law  remedy,  within 
the  meaning  of  the  saving  to  suitors  of  such  remedies  by  the  act  of 
1789.  lb.;  Steamboat  General  Buell  v.  Long,  supra.  Nor  is  such  suit 
on  a  claim  for  repairs  or  supplies  to  a  boat  or  craft  navigating  the  Ohio- 
river  a  mere  proceeding  to  enforce  a  lien,  but  it  is  also  a  civil  action 
founded  on  a  contract ;  and  when  the  claim  is  a  maritime  contract,  the 
proceeding  in  rem  can  not  be  resorted  to  in  the  state  court,  for  upon  such 
contract  that  remedy  is,  by  the  Constitution  and  laws  of  the  United 
States,  vested  exclusively  in  the  United  States  District  Court.  Steamer 
Petrel  v.  Duinont,  supra. 

No  maritime  lien  arises  on  a  contract  for  repairs  or  supplies  furnished 
to  a  boat  or  vessel  in  her  home  port ;  therefore  it  is  competent  for  the 
states,  in  such  cases,  to  create  liens  therefor,  and  to  provide  remedies 
for  their  enforcement,  not  inconsistent  with  the  exclusive  jurisdiction 
of  the  admiralty  courts.     lb. 

The  lien  given  by  this  section  on  contracts  for  repairs  or  supplies  to 
a  domestic  boat  or  craft,  engaged  in  inter-state  commerce  on  the  Ohio 
river,  can  not  be  enforced  by  a  proceeding  in  rem  against  the  boat  or 
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craft  in  the  state  court ;  for  that  proceeding,  in  such  cases,  is  within  the 
exclusive  jurisdiction  of  the  United  States  District  Court.     lb. 

A  contract  to  transport  a  passenger  from  Louisville  to  Cincinnati  by 
steamboat  navigating  the  Ohio  river  b  a  maritime  contract,  and  for  its 
breach  a  remedy  can  not  be  had  by  suit  against  the  boat  under  this 
chapter;  the  remedy  against  the  boat  alone  is  by  proceedings  in  rem 
in  admiralty.     Steamboat  General  BudL  v.  Long,  18  O.  S.  521. 

The  limitation  of  liability  to  twenty  tons  burden  and  upward  does 
not  apply  to  steamboats,  but  only  to  "  other  water-craft."  Hamiltonr. 
Steamboat  R.  B.  Hamilton,  16  O.  S.  428. 

Where  the  remedy  is  pursued  against  the  craft  by  name,  the  pro* 
ceeding  is  in  rem,  and  no  other  notice  need  be  given  than  that  arising 
firom  its  seizure.  Keating  v.  Spink,  3  O.  S.  105 ;  Thompson  v.  Steam- 
boat J.  D.  Morton,  2  O.  S.  26. 

A  judgment  rendered  by  a  court  of  this  state  in  a  proceeding  under 
this  chapter,  will  not,  in  a  collateral  suit,  be  held  void  for  want  of  ju- 
risdiction, when  it  does  not  clearly  appear  that  the  judgment  was 
rendered  on  a  maritime  cause  of  action.  Hamilton  v.  Merril,  25  O. 
S.  11. 

The  statute  gives  no  lien ;  it  is  created  by  a  seizure.  And  if  the 
craft  is  successively  seized  on  several  claims,  the  claims  are  to  be  satis- 
fied successively  accortling  to  priority  of  seizure;  and  a  private 
sale  transfers  to  the  purchaser  the  property  in  the  same  state  in  which 
it  was  held  by  the  vender,  and  subject  to  the  same  liabilities.  Jones  v. 
akamboat  Ccmmeree,  14  O.  408. 

Under  the  act  of  February  26,  1840,  one  who  has  built  and  deliv- 
ered a  boat  for  a  specified  price,  can  not  proceed  against  it  in  the  pos- 
session of  a  third  person  for  materials,  supplies,  and  labor  expended 
in  building  the  same.  Canal  Boat  Etna  v.  Treat,  15  O.  585 ;  Treat  v. 
Canal  Boat  Etna,  16  O.  270.  But  under  that  act  subcontractors  and 
day  laborers,  employed  to  perform  work  on  the  craft,  have  a  lien 
which  they  may  assert  against  it  in  whosesoever  hands  it  may  be 
found  ;  and  it  is  immaterial  at  whose  instance  the  work  is  done,  if  the 
person  employing  the  labor  had  control  of  the  craft,  or  some  part  of  it, 
as  contractor  or  subcontractor  for  building  it.  Webster  v.  Brig  Andes, 
18  O.  187. 

The  statute  extends  the  right  of  recovery  to  provisions  and  other 
necessary  articles  furnished  for  the  use  of  the  boat.  Canal  Boat  Huron 
V.  Simmons,  110.  458.  But  not  for  supplies  furnished  the  craft  out- 
side of  the  state.  GoodsiU  v.  Brig  St,  Ixnus,  16  O.  178.  Nor  for  sup- 
plies, material,  labor,  etc,  furnished  by  a  partnership,  a  member  of 
which  owne<l  the  craft.      Thompson  v.  Steamboat  J.  D.  Morton,  2  O.  S. 
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26.  Nor  for  materials  for  the  equipment  and  use*  of  the  craft,  whicti 
the  master,  who  had  contracted  for  the  same,  had  refused  to  receive 
when  ready  for  delivery.     Schooner  Muskegan  v.  Moss,  7.  O.  S.  377. 

A  claim  for  a  seaman's  wages  may  be  enforced  under  this  chapter. 
•Lewis  V.  Schooner  Cleveland,  12  O.  341.  And  so  of  a  contract  by  the 
captain  to  carry  goods  and  collect  the  price  from  the  consignecv  The 
Argyle  v.  Worthington,  17  O.  460.  And  for  the  hire  of  a  har<r(\  al- 
though the  craft,  after  the  hiring  and  before  suit  brought,  was  s  il  i  and 
transferred  to  new  owner.  TJie  Monarch  v.  Railway  Co.,  7  O.  S.  478. 
And  for  stationery  and  printing  for  the  boat,  but  not  for  advertising 
in  a  newspaper.  The  Monarch  v.  Railway  Co.,  supra.  But  the  craft 
is  not  liable  upon  the  breach  of  a  contract  for  the  future  carriage  of 
goods,  between  the  owner  of  the  goods  and  the  owner  of  the  craft. 
Canal  Boat  Montgomery  v.  Kent,  20  O.  54.  Nor  for  a  breach  of  an  ex- 
ecutory contract  for  the  transportation  of  goods,  where  the  goods  have 
not  been  delivered  to  the  vessel.  Dewitt  v.  The  St.  Lawrence,  3  O.  S. 
325. 

Money  loaned  to  the  owner  or  master  of  the  craft,  for  paying  for 
materials,  supplies,  or  labor  in  the  building  or  repairing  of  the  craft, 
can  not  be  recovered  under  this  chapter.  McGkiire  v.  Canal  Boat  Ken- 
tucky, 20  O.  62 ;  Dewitt  v.  The  St.  Lawrence,  3  O.  S.  325. 

This  statute  applies  to  special  contracts  for  transportation  of  goods, 
in  part  on  board  a  steamboat  and  in  part  by  other  means,  to  a  place 
beyond  its  line  of  navigation,  as  well  as  to  contracts  for  transportation 
wholly  on  board  the  steamboat  to  places  on  its  line  of  navigation. 
The  Powell  v.  Thompson,  16  O.  S.  98. 

A  mortgagee  of  a  craft  has  not  a  lien  preferable  to  the  claims  of 
creditors,  especially  if  the  craft  is  running  for  the  joint  interest  of 
owners  and  mortgagee.  Kellogg  v.  Brennan,  14  O.  72.  And  a  mort- 
gage does  not  withdraw  a  craft  from  the  operation  of  the  provisions  of 
this  chapter,  and  in  the  distribution  of  the  proceeds  of  a  judicial  sale 
of  the  craft,  the  mortgage  must  be  postponed  to  the  judgments  against 
the  craft.     Provost  v.  WUwz,  17  0.  359. 

A  purchaser  of  a  craft  at  private  sale,  with  notice  of  a  debt  created 
en  account  of  the  craft  by  the  original  owners,  takes  it  subject  to  such 
debt.  The  Waverly  v.  Clements,  14  0.  28.  But  a  judicial  sale  of  the 
craft  under  this  chapter  vests  in  the  purchaser  the  title,  divested  of  the 
liability  to  be  again  procee<led  against  for  a  claim  existing  at  the  date 
of  the  sale.     Jones  v.  Tlie  Commerce,  14  O.  408. 

For  cases  against  the  craft  by  name,  for  damages  for  acts  of  violence 
committed  by  officers  of  the  craft,  see  The  CJiampian  v.  Jantzen,  16  0. 
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91 ;   The  Ohio  v.  Stunt,  10  O.  S.  582 ;  The  Ocean  v.  Marshall,  11  O.  S. 
379;  The  Messenger  v.  Frestler,  13  O.  S.  255. 

Neither  the  owner  of  a  water-craft,  nor  his  wife,  is  entitled  to  select 
and  hohl  the  craft,  its  apparel  or  furniture,  exempt  from  executions 
against  it.     Johnson  v.  Ward,  27  O.  S.  517. 

]VIien  the  Ud>ilUy  arises  out  of  the  state.  Sec.  6881.  If  a  liability,  as 
providetl  in  the  last  section,  arise  beyoQ<l  the  jurisdiction  of  this  state, 
a  lien  tlierefor  .shall  attach,  and  may  be  eiitbrced  as  provided  in  this 
chapter,  except  against  purchasers  without  notice. 

The  craft  oumer,  or  master,  may  be  proceeded  againxt.  Sec.  5882.  A 
person  having  a  demand,  as  provided  in  section  5880,  may  proceed 
against  the  owner  of  the  craft,  or  the  master  who  contracted  the  debt, 
or  against  the  craft  itself. 

Petition  agaiiist  Uie  crafl  by  name.  Sec.  5883.  Such  person  may  file 
a  petition  as  in  a  civil  action,  in  the  Court  of  Common  Pleas  of  the 
pn:per  county,  against  the  craft  by  name,  or,  if  it  does  not  have  a 
name,  by  a  pertinent  and  substantial  description  of  the  same. 

Summons  aiul  uarrant  for  seizure  to  issue.  Sec.  5884.  On  the  filing 
of  the  petition  the  clerk  shall  issue  a  summons,  as  in  other  cases,  with 
a  warrant  returnable  as  other  writs,  directing  the  sheriff  to  seize  the 
craft,  or  such  part  of  her  apparel  or  furniture  as  may  be  necessary  to 
satisfy  the  demand,  and  to  detain  the  same  until  discharged  by  due 
course  of  law  ;  and  the  officer  who  executes  the  writ  shall  return  it, 
with  an  inventory  of  the  effects  seized  and  held  under  it. 

Expenseji  to  be  advanced  before  seizure.  Sec.  5885.  The  officer  hold- 
ing the  warrant  may  require  the  plaintiff  to  deposit  with  him  such  sum 
of  money  as  he  deems  reasonable  and  necessary  to  defray  all  necessary 
expenses  in  taking  charge  of,  detaining,  and  securing  the  property ; 
but  in  no  case  shall  the  officer  pay  to  any  i>erson  employed  by  him  for 
such  puriK>sc  more  than  two  dollars  per  day  for  the  time  actually  em- 
ployed. 

JCxrei'.i  of  money  advanced  to  be  repaid.  Sec.  5886.  The  officer  shall 
return  an  account  of  the  expenses  incurreil  by  nim  under  the  last  sec- 
tion; and  if  the  amount  deposited  with  him  be  greater  than  the  sum 
by  him  expended,  he  shall  pay  the  balance  in  his  hands  to  the  plaint- 
iff, and  if  it  be  less  than  that  sum,  the  plaintiff  shall  forthwith  pay 
him  the  balance. 

How  Vie  property  seized  may  be  discharged.  Sec.  5887.  The  owner, 
master,' -steward,  consignee,  or  other  agent  of  such  craft,  may  discharge 
the  property  seized  by  delivering  to  the  officer  who  made  the  seizure 
an  undertaking,  with  two  sufficient  sureties,  resident  of  the  county. 
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payable  to  the  plaintiff,  in  double  the  amount  of  his  demands  as  stated 
in  the  petition,  conditioned  that  the  property  shall  be  forthcoming  to 
answer  the  judgment  under  the  seizure. 

(a)  This  undertaking  takes  the  place  of  the  craft,  and  a  subse- 
quently acquired  title  or  lien  is  superior  to  the  lien  of  the  judgment  in 
the  action  in  which  the  craft  was  seized.  Evans  v.  IngersoU,  15  O.  S. 
292.  But  as  against  subsequent  seizures  upon  claims  existing  at  the 
time  of  the  first  seizure,  the  ofiicer  retains  a  lien  for  the  benefit  of  the 
plaintiff  and  sureties  in  the  undertaking,  and  a  right  to  reclaim  the 
craft  that  it  may  be  forthcoming  to  answer  the  judgment  in  the  action 
in  whicli  the  first  seizure  was  made.  Raymond  v.  WJiitney,  5  O.  S. 
201. 

A  seizure  and  discharge  under  this  section  does  not  impair  the  capac- 
ity of  the  craft  to  incur  liabilities  in  this  section  described,  or  those 
arising  under  the  admiralty  la\vs  of  the  United  States,  in  the  course 
of  her  employment  by  the  owner  after  such  discharge  ;  and  upon  such 
liabilities,  while  so  at  large,  she  may  be  seized  and  sold  by  any  other 
court  of  competent  jurisdiction,  and  a  seizure  and  sale  in  a  court  of  ad- 
miralty upon  a  liability  afterward  incurred  vests  in  the  purchaser  a 
title  superior  to  that  acquired  by  the  subsequent  levy  of  process  upon 
a  judgment  in  the  action  in  which  she  was  first  seized.  Vanvalkenburg 
V.  Kingsbury,  14  O.  S.  353. 

And  see  Hamilton  v.  Merrill,  37  O.  S.  682. 

If  action  he  commenced  without  cause,  defendant  may  Jiave  dmnages. 
Sec.  5888.  If  an  action  be  commenced  under  this  chapter  without 
reasonable  or  probable  cause,  the  person  commencing  such  action  shall 
be  liable  to  make  compensation  to  the  defendant  for  all  damage  by 
him  sustained  by  reason  of  the  same ;  the  defendant,  if  appearing  and 
defending,  and  damaged  as  aforesaid,  shall  set  forth  in  his  answer,  or 
in  a  written  statement,  if  the  cause  be  pending  before  a  justice  of  the 
peace,  that  such  action  was  commenced  without  reasonable  or  probable 
cause,  to  the  damage  of  the  defendant ;  and  if,  on  the  trial,  it  be 
found  that  such  action  was  commenced  without  reasonable  or  probable 
cause,  the  damage  sustained  by  the  defendant  shall  be  assessed,  and 
for  the  amount  so  assessed  judgment  shall  be  rendered  and  execution 
issued  as  in  other  cases. 

Service  and  judgment.  Sec.  5889.  The  return  of  the  warrant  show- 
ing a  seizure  of  property  shall  be  equivalent  to  service;  if  the  judg- 
ment be  for  the  plaintiff,  the  property  held  may  be  sold  on  the  order 
of  the  court,  and  the  surplus  money  shall  be  returned  to  the  owner, 
master,  or  agent  on  demand;  and  if  the  judgment  be  against  the 
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plaintifiT,  the  property  seized  shall  be  re^stored,  and  judgment  for  costa 
eutereil  against  him,  u|)on  which  execution  may  Issue  as  in  otiier  cases. 

Notice  of  gale  byojficer.  Sec.  5890.  The  otiicer  holding  a  writ  for  the 
sale  of  any  craft,  her  apparel  or  furniture,  shall,  before  he  proceeds  to 
sell  the  same,  cause  public  notice  to  be  given  of  the  time  and  place  of 
sale,  for  at  least  ten  liayi*  previous  thereto,  by  advertisement  in  a  news- 
paper published  in  the  county,  or  if  no  newspaper  is  published  therein, 
then  in  a  newspaper  of  general  circulation  in  the  county,  and  by  ad- 
vertisements |)osted  in  at  least  five  public  places  in  the  county ;  and 
fiuch  sale  shall  be  conducted  in  all  other  respects,  and  the  court  shall 
have  the  same  power  thereover,  as  sales  upon  execution. 

Oumer  or  master  liable  for  balance  unpaid  by  sale.  Sec.  5891.  If  the 
proceeds  of  the  sale  do  not  satisfy  the  judgment,  the  owner  of  the 
craft,  or  master  who  contracU'd  the  debt,  or  incurred  the  liability,  shall 
be  liable  in  a  civil  action  for  the  balance. 

Jwstices  have  jurisdiction  in  certain  cases.  Sec.  5892.  Justices  of  the 
peace  within  their  respective  counties  shall  have  jurisdiction  under  this 
chapter  when  the  amount  claimed  does  not  exeee<l  three  hundred  dol- 
lars, and  shall  proceed  as  near  as  may  be  according  to  the  rules  pre- 
acribed  herein  for  other  courts;  but  the  bill  of  particulars  of  the 
plaintiff  shall  be  verified  by  his  affidavit. 

Appeals  may  be  taken  from  judgments  of  justices.  Sec.  5893.  Parties 
to  any  such  action  before  a  justice  of  the  i)eace  shall  have  the  same 
right  of  appeal  as  in  other  cases ;  and  if  the  judgment  be  against  the 
craft  by  name  or  description,  the  owner,  master,  steward,  consignee, 
or  other  agent,  may  appeal  therefrom  by  entering  into  bond  as  in  other 
cases. 

Ditpontion  of  property  after  appeal.  Sec.  5894.  If  the  plaintiff  ap- 
peal, and  perfect  the  appeal,  the  officer  who  seized  the  property  shall 
retain  the  same,  unless  it  be  discharged  as  provided  in  section  5887;  if 
the  defendant  appeal,  and  the  appeal  be  perfected,  the  officer,  on 
receiving  the  certificate  of  the  justice  of  that  fact,  shall  restore  the 
property. 

In  an  action  of  trespass  against  a  boat  for  injuries  caused  by  a  col- 
lision, the  plaintiff  is  not  restricted  in  the  recovery  of  damages  to  the 
amount  named  in  his  bill  of  particulars  and  affidavit.  The  Qipper  v. 
Logan,  18  O.  375. 

Under  the  former  section  limiting  a  justice's  jurisdiction  to  $100,  the 
general  provision,  passed  subsequently,  giving  a  justice  jurisdiction  in 
"  any  sum"  not  exceeding  $300,  did  not  confer  jurisdiction  upon  a  jus- 
tice in  water-craft  cases  for  more  than  $100.  Canal  Boat  HoiuMitonic  v. 
Kanawha  Salt  Co.,  7  O.  S.  261. 
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Note. — This  statute  applies  to  all  water-craft  of  less  than  twenty  tons  burden, 
and  to  such  cases  as  are  not  within  the  acts  of  congress  conferring  jurisdiction 
on  the  federal  courts  of  admiralty,  as  for  supplies,  etc.,  furnished  in  the  home 
port,  for  construction,  and  repairs  in  the  home  port,  etc.  The  principle  stated 
in  Prigg  v.  Pemisylvania,  l6  Peters,  617,  ante,  governs. 

Action  against  Water-craft  by  Name. 

[Form  682.    §5883.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  PlaintiflF,  | 

?fo.  — .]  vs.  >  Petition. 

The  [name  of  water-craft'],  Defendant.  ) 

A.  B.,  the  above  named  plaintiff",  says  that  the  defendant,  the  above 

named ,  which  he  sues  by  name,  is  a  water-craft  navigating  the  waters 

within  \_or,  bordering  upon]  this  state. 

That  between  the day  of and  the day  of ,  a.  p.  18 — 

[the  master,  or,  steward,  or,  owner,  according  to  the  fact],  on  account  of  said 
defendant  contracted  to  and  in  favor  of  the  plaintiff,  a  debt  to  the  amount 

of dollars,  for  the  following  [supplies,  or,  materials,  or,  labor,  according 

to  the  fact7\,  in  the  [building,  or,  repairing,  or,  furnishing,  or,  equipping,  ac- 
cording to  the  fact]  of  said  vessel,  to  wit:  [Here  give  copy  of  the  account.] 

That  upon  said  debt  there  remains  due  and  unpaid  to  the  plaintiff  from 

the  defendant  the  sum  of dollars,  with  interest  from  the day  of 

,  A.  D.  18 — ,  and  which  said  debt  was  incurred  [at  the  home  port 

of  said  water-craft;  or,  in  the  construction  of  said  water-craft,  according  to 
the  fact]. 

Wherefore,  the  plaintiff  asks  judgment  against  the  said  water-craft,  the 

,  by  name,  for dollars,  with  interest  from  the day  of ,  a. 

D.  18 — ,  for  costs,  and  for  all  proper  relief,  according  to  the  statute  in  such 
case  made  and  provided. 

[Verification.]  ,  Attorney  for  Plaintiff. 

Precipe. 

[Form  683.    §  5884.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,  ] 

No. — .]  vs.  y  Precipe. 

The  [name  of  water-craft],  Defendant,  j 
To  Clerk : 

In  this  case  issue  a  summons,  returnable  according  to  law.     Indorse : 

"Amount  claimed,  $ ,  with  interest  from ."     Also  a  warrant  for  the 

seizure  of  said  water-craft,  "  The ,"  etc. 

[Date.]  ,  Attorney  for  Plaintiff, 
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Warrant  of  Seizure. 

[Form  684.    g  5584.] 

The  State  of  Ohio, County,  ss. 

To  the  Sheriff  of County,  Greeting: 

You  ore  hereby  commanded  to  seize  "  The "  [^name  of  water  craft],  & 

[steamboat,  ir,  canal  boat,  or  water^raft,  as  the  ca*e  may  6«].  navigating  the 
waters  [bordering  upon,  or,  within]  the  State  of  Ohio,  or  such  of  her  ajH 
parel  or  furniture  as  may  be  neces.sary  to  satisfy  tiie  demand  and  claim 

of  .\.  B.,  in  a  certain  civil  action  commenced  by  him.  Number ,  and 

pending  in  the  Common  Pleas  Court  of  said  county,  against  the  said, 

'  The ,"  which  is  sued  therein  by  name,  for  the  sum  of dollars, 

with  interest  from  the day  of ;  and  the  said,  "  The ,"  or  such 

part  of  the  apparel  or  furniture  aforesaid,  safely  keep  and  detain,  until 
discharged  by  due  course  of  law,  and  to  answer  as  in  the  summons  issued 
herein  prescribed. 

You  will  make  due  return  of  this  writ  and  warrant  on  the day  of 

,  A.  D.  IS —  [the  return  day  of  the  summons]. 

Witness  my  hand,  and  the  seal  of  our  said  Court  of  Common  Pleas,  this 
^-^  d\v  of ,  A.  D.  18 — . 

[seal.]  ,  Clerk. 

.    Undertakino  for  Discharge  of  Seized  Water-craft. 

[Form  686.    §  5887.] 

Know  all  men  by  these  presents,  that  we,  C.  D.  and  E.  F.,  of  the  county 

of ,  Ohio,  are  hereby  jointly  and  severally  bound  unto ,  sheriff  of 

said county,  in  the  penal  sum  of dollars  [double  the  amount  of  the 

plainiifTs  claim.] 

The  condition  of  the  above  obligation  is  such  that,  whereas,  by  virtue 
of  a  certain  warrant  of  seizure  issued  out  of  the  Court  of  Common  Pleas 

of County,  Ohio,  in  a  certain  civil  action,  wherein   A.  B.  is   plaintiff, 

and  "The ,"  a  water-craft  navigating  the  waters  [bordering  upon,  or, 

within]  this  state,  is  defendant,  and  returnable  on  the day  of , 

A.  D.  18 — .  in  which  action  said  plaintiff  claims  against  said  water-craft,  by 

name  (he  sum  of dollars,  with  interest  [«/«;.],  and    the  said  sheriff  has 

seized  upon  said  water-craft,  her  [engine  and  machiner)-]  apparel  and 
furniture,  to  satisfy  said  claim  and  demand;  and.  at  the  request  of  said 
above-named  obligors,  has  left  said  water-craft  and  other  property  in  the 
possession  of [the  master,  etc.,]  of  said  water-craft. 

Now,  if  the  said  water-craft,  her  apparel  and  furniture,  as  specified  in 
the  seizure  and  levy  made  on  said  warrant,  or  said  sum  of  [here  insert  double 
the  amotlnt  of  the  elatm]  dollars,  shall  be  forthcoming  to  answer  the  judg- 
ment under  said  seizure,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force.  C.  D. 

[Date]  E.  F. 
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Taken,  accepted,  and  approved  by  me,  this day  of , 18 — , 

,  Sheriff  of County. 

This  undertaking  takes  the  place  of  the  water-craft.  Evans  v.  Liger- 
soll,  15  O.  S.  292. 

The  provisions  of  this  statute  will  be  a  sufficient  guide  for  other  pro- 
ceedings under  it.  The  proceedings  to  the  trial,  and  the  judgment, 
etc.,  will  be  as  in  other  civil  actions. 
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CHAPTER  LXTI. 

PERPETUATION  OF  TESTIMONY. 

This  proceeding  is  to  obtain  the  testimony  of  witnesses  de  bene  esM, 
-where  there  is  danger  of  losing  their  testimony  iu  a  matter  concerning 
which  an  action  can  not  be  brought  by  the  party  desiring  such  testi- 
mony, such  right  of  action  not  yet  having  accrued  to  him  ;  or  if  it  has 
accrued  that  proceedings  are  stayed  by  petition  in  error,  injunction, 
etc.  Ordinarily,  when  an  action  is  commenced,  and  service  had  upon 
the  defendant,  the  parties  may,  at  once,  take  depositions  of  witnesses. 
§  5266.  This  takes  away  the  necessity  of  such  proceedings, 
after  commencement  of  the  action  and  service  of  the  defendant,  in  the 
cases  of  aged  witnesses,  or  witnesses  dangerously  ill,  or  where  one  is 
the  only  witness  to  the  transaction,  in  which  cases  they  were  formerly 
brought.  But,  in  all  such  cases,  if  the  witness  be  alive  at  the  time  of 
the  trial,  and  within  reach  of  the  subpoena  of  the  court,  and  required 
to  obey  the  same,  such  witness  must  be  examined  orally.  This  was  so 
at  common  law,  and  is  within  the  provision  of  our  Code.  §§  5281 
and  5878. 

Tedimony  may  be  perpetuated.  Sec.  5873.  Tlie  testimony  of  a  wit- 
ness may  be  perpetuated  as  herein  provided  (tit.  1,  div.  6,  ch.  17). 

Petition  to  perpetuate  testimony,  what  to  contain.  Sec.  5874.  {Sup. ,  p. 
359.)  The  applicant  shall  file  in  the  office  of  the  clerk  of  the  Court  of 
Common  Pleas  a  petition,  to  be  verified,  in  which  shall  be  set  forth, 
specifically,  the  subject-matter  relative  to  which  testimony  is  to  be  taken, 
and  the  names  of  the  persons  interested,  if  known  to  the  applicant, 
and  if  not  known,  such  general  description  as  he  can  give  of  such  per- 
sons, as  heirs,  devisees,  alienees,  or  otherwise;  the  petition  shall  abu 
state  the  names  of  the  witnesses  to  be  examined  and  the  interrogatories 
to  be  i)ropounded  to  each ;  that  the  applicant  expects  to  be  a  party  to 
an  action  iu  a  court  in  this  state,  or  is  a  party  to  an  action  already 
commenced,  in  which  judgment  has  been  rendered  and  the  execution 
thereof  stayed  by  proceedings  in  error,  that  such  testimony  will,  as  he 
believes,  be  material  in  the  trial  of  said  action,  and  when  the  applicant 
expects  to  be  the  plaintiflT,  the  obstacles  preventing  the  immediate  com- 
mencement of  the  action. 

The  order  for  examination.     Sec.  5875.  The  court,  or  a  judge  tliercof, 
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may  forthwith  make  an  order  allowing  the  examination  of  such  wit- 
nesses ;  and  the  order  shall  prescribe  the  time  and  place  of  the  exami- 
nation, how  long  the  parties  interested  shall  be  notified  thereof,  and 
the  manner  in  which  they  shall  be  notified. 

Cross-interrogatories.  Sec.  5876.  Whenitappearssatisfactorily  to  the 
court  or  judge  that  the  parties  interested  can  not  be  personally  noti- 
fied, such  court  or  judge  shall  appoint  a  competent  attorney  to  ex- 
amine the  petition,  and  prepare  and  file  cross-interrogatorifes  to  those 
contained  therein ;  the  witnesses  shall  be  examined  upon  the  interroga- 
tories of  the  applicant,  and  upon  cross-interrogatories,  where  they  are 
required  to  be  prepared,  and  no  others  shall  be  propounded  to  them  ; 
nor  shall  any  statement  be  received  which  is  not  responsive  to  some  one 
of  them  ;  and  the  attorney  who  files  the  cross-interrogatories  shall  be 
allowed  a  resouable  fee  therefor,  to  be  taxed  in  the  bill  of  costs. 

Talcing  and  filing  the  testimony.  Sec.  5877.  Such  depositions  shall  be 
taken  before  some  officer  authorized  by  law  to  take  depositions,  or  be- 
fore some  person  specially  authorized  by  the  court  or  judge,  and  shall 
be  returned  to  the  office  of  the  clerk  of  the  court  in  which  the  peti- 
tion was  filed. 

To  he  approved  and  effect  oftJie  same.  Sec.  5878.  The  court  or  judge, 
if  satisfied  that  the  depositions  have  been  properly  taken,  and  as 
herein  required,  shall  approve  the  same,  and  order  them  to  be  filed  ; 
and  if  a  trial  be  had  between  the  parties  named  in  the  petition,  or  their 
privies  or  successors  in  interest,  the  depositions,  or  certified  copies 
thereof,  may  be  given  in  evidence  by  either  party,  when  the  witnesses 
are  dead,  or  insane,  or  when  their  attendance  for  oral  examination  can 
not  be  required  or  obtained ;  but  the  depositions  shall  be  subject  to  the 
same  objections  for  irrelevancy  and  incompetency  as  may  be  made  to 
depositions  taken  pending  an  action. 

Applicant  to  pay  costs.  Sec.  5879.  The  applicant  shall  pay  the  costs 
of  all  proceedings  under  this  chapter. 

Action  to  Perpetuate  Testimony  in  the  Case  of  a  Land 

Boundary. 

[Form  686.    §  5874 ;  Sup.,  p.  359.] 

Common  Pleas  Court  of  County,  Ohio. 

A.  B.,  Plaintiff, 
No  — .]  v.i.  \-  Petition. 

C.  D.  and  the  Unknown  Heirs  of  E.  F.,  Deceased,  Defendants.  J 
A.  B.,  the  above  named  plaintiff,  says: 
That  he  is  the  owner  in  fee-simple,  subject  to  the  life  estate  of  G.  H.> 
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who  is  in  possession  thereof,  except  as  hereinafter  stated,  of  the  following 
described  lands  and  tenements,  to  wit:  l^Here  describe  aueh  real eataie.'\ 

That  at  the  termination  of  said  life  estate  of  said  G.  H.,  and  not  beforei 
the  plaintiff  will  be  entitled  to  the  possession  of  all  said  real  estate. 

That  an  adjoining  land  proprietor,  the  said  defendant,  C.  D.,  is  in  posses- 
sion of  the  following  described  portion  and  parcel  of  said  above  described 
real  esstate,  holding  it  adversely  as  a^sainst  the  claims  and  title  of  the  plaint- 
iff thereto,  in  bis  own  right,  and  the  right  of  the  heirs  of  said  E.  F.,  late  of 

county,  and  State  of ,  deceased,  whose  names  and  places  of  resi- 

donte  are  unknown  to  the  plaintiff",  to  wit:  [^IJere  deseriie  such  portion  by 
metes  ami  hnuhds.  ] 

That  the  matter  in  dispute  is  a  question  of  the  boundary  of  said  first 
abore  described  tract  of  land;  and  the  plaintiff*  and  said  defendants  are 
the  only  persons  interested  therein. 

That,  upon  the  question  of  such  boundary,  an  upon  the  true  line  of  it« 
location,  the  following  persons  are  material  witnesses:* 

1.  .1.  K.,  a  surveyor,'who  resides  at ,  and  who  surveyed  and  located 

said  boundary  line,  in  the  year ,  or  about  said  year. 

2.  L.  M.,  of ,  etc.,  who,  at  the  time  said  boundary  line  was  sur- 
veyed and  located,  owned  the  said  tract  of  land  now  owned  by  said  de- 
fendants. 

3.  N.  0.,  of ,  etc.,  who,  at  the  time  said  boundary  line  was  so  sur- 

veye<l  and  located,  owned  the  said  first  above  described  tract  of  real 
property,  now  claimed  by  the  plaintiff. 

The  plaintiff  propounds  the  following  interrogatories  to  be  put  to,  and 
answered  under  his  oath  by,  said  J.  K.  \_Uere  state  atxd  number  such  inter- 
rogatories, and  follow  the  same  course  as  (o  each  u;itness.'\ 

That  the  plaintiff,  in  good  faith,  expects  to  bring  an  action  for  the  re- 
recovery  of  the  possession  of  said  disputed  property  secondly  at>ove  de- 
scribed, immediately  on  the  termination  of  said  life  estate  of  said  (\.  U., 
and  for  the  recovery  of  mesne  profits  for  the  wrongful  occupancy  thereof, 
which  action,  until  the  termination  of  said  life  estate,  he  has  no  right  to 
maintiin. 

Wherefore  the  plaintiff*  asks  that  the  testimony  of  said  witnesses,  J.  K., 
L.  M.,  and  X.  O.,  may  be  taken  and  perpetuated  acconling  to  the  statute 
in  such  case  made  and  provided,  and  for  all  proper  relief. 

[  VcriJifatioH.']  ,  Attorney  for  Plaintiff! 

Order  of  Court  or  Judge  upon  Such  Petition. 
[Form  687.     g§  5875.  5876,  5877.] 

No.  — J  vs.  \  Order  for  Examination  of  Witnesses,  etc, 


A.  B.  ) 

C.  I?,  et  als.        \ 


Upoa  the  duly  verified  petition  herein,  it  is  ordered  by  the  court  [or,  8. 
T.,  a  judge  of  this  court]  that  the  examination  of  said  witnesses  named 
in  the  petition,  to  wit,  J.  K.,  L.  M..,  and  N.  O.,  upon  the  said  several  in- 
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terrogatories  to  them  severally  propounded,  be  and  the  same  is  hereby  al- 
lowed. 

Ordered,  that  the  time  and  place  of  such  examination  shall  be  on  , 

at ;  and  that  the  said  C.  D.  shall  be  notified  thereof,  by  the  service  of 

a  copy  of  the  petition  and  of  this  oixler  upon  him, days  before  said 

time  fixed  for  the  commencement  of  such  examination. 

Ordered  further,  it  being  made  to  appear  to  the  satisfaction  of  the 
court  that  the  said  unknown  heirs  of  said  E.  F.,  deceased,  can  not  be  person- 
ally notified,  that  W.  Y.,  a  competent  attorney  of  this  court,  be  and  he  is 
hereby  appointed  to  examine  the  petition  herein,  and  to  prepare  and  file 
cross-interrogatories  to  those  contained  in  said  petition.  And  the  said 
witnesses  shall  be  examined  upon  said  interrogatories  and  cross-inter- 
rogatories, and  no  others  shall  be  propounded  to  them,  and  every  state- 
ment of  every  such  witness  must  be  responsive  to  some  one  of  such  inter- 
rogatories propounded  to  him. 

Ordered  further,  that  such  depositions  shall  be  taken  before  X.  Z.,  a 
[notary  public],  who  is  hereby  appointed  and  specially  authorized  to  take 
the  same,  and  who  is  hereby  required  to  return  the  same,  with  his  pro- 
ceedings in  such  behalf,  to  the  office  of  the  clerk  of  this  court,  without 
delay. 

Depositions  Approved  by  the  Court. 

[Form  688.    §§  5878,  5879.] 
A.  B.  ] 

No.  — .]  vs.  y  Approval  of  Depositions. 

C.  D.  et  als.  ] 
This  day  the  depositions  taken  in  pursuance  of  the  order  of  the  court 
heretofore  made  herein  by  X.  Z.,  a  notary  public,  and  filed  by  him  in  the 
office  of  the  clerk  of  this  court,  of  J.  K.,  L.  M.,  and  N.  0.,  are  found  by 
the  court  to  have  been  properly  taken,  and  the  same  are  hereby  approved, 
and  ordered  to  be  filed,  for  the  uses  and  purposes  authorized  by  the  stat- 
ute in  such  case  made  and  provided. 

Ordered  also,  that  said  applicant,  A.  B.,  pay  the  costs,  including  a  coun- 
sel fee  of dollars  to  said  attorney,  X.  Y.,  of  these  proceedings,  to  be 

taxed;  and  in  default  of  such  payment  that  execution  issue  against  him 
therefor. 

Note. — After  judgment  in  a  cause,  it  maybe  taken  to  the  Circuit  and  Su- 
preme Courts  on  error,  and  several  years  elapse  before  it  is  decided  there,  and 
by  such  decision  it  may  be  reversed  and  remanded  for  a  new  trial.  In  the 
meantime,  testimony  is  liable  to  be  lost  by  the  death,  etc.,  of  material  witnesses. 
In  such  cases,  the  testimony  of  witnesses  may  be  taken  de  bene  esse  by  section 
5874,  Sup.,  p.  859.  It  is  doubtful  whether,  in  such  condition  of  a  cause,  during 
its  pendency  on  petition  in  error,  depositions  can  be  taken  as  in  ordinary  cases, 
and  which  may  be  used  in  evidence,  as  other  depositions,  upon  a  retrial  of  the 
cause.  There  seems  to  be  no  good  reason  why  the  statute  should  not  be 
amended  so  as  to  authorize  this  to  be  done,  as  it  would  be  so  much  less  trouble- 
some and  expensive  than  proceedings  under  this  chapter. 
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Action  to  Perpetuate  Testimony  during  the  Pendency  of  a 
Case  on  Pi-n"iTiON  in  Error. 

[Form  689.    g  5874;  Sup.,  p.  359] 
Common  Plea*  Court  of County,  Ohio. 

A.  B.,  Plaintiff,      | 
No.  — .Y  V*.  V  Petition. 

C.  D., ^Defendant.    ] 

A.  B.,  the  plaintiS*,  says  that  in  a  certain  civil  action,  No. ,  in  said 

I'ourt,  wherein  [^aeeording  to  the /ads']  he  was  plaintiff,  and  C.  D.,  the  de- 
fendant, was  defendant,  such  proceedings  were  had  that  at  the term, 

A.  D.  18 — ,  of  said  court,  he  obtained  a  judgment  against  said  C.  D.  (or 
dollars,  and dollars,  costs. 

That,   thereupon,   said  C.    D.,   as  plaintifif   in   error,   filed   a  petition 
in  error,  and  duly  commenced  proceedings  in  ern)r,  against  the  plaint- 

IfT,   as  defendant  in   error,  in   the  Circuit  Court  of  said    county, 

where,   by   said   Circuit  Court,  at  the  term,   a.   d.    18 — ,  thereof, 

said  judgment  and  proceedings  of  said  Court  of  Common  Pleas  were 
affirmed;  and  thereupon  the  said  C.  D.  filed  his  petition  in  error,  and 
commenced  proceedings  in  error,  against  the  plaintiff,  as  defendant 
in  error,  in  the  Supreme  Court  of  Ohio,  to  reverse  said  judgments  and 
proceedings  of  said  Circuit  and  Common  Pleas  Courts;  and  said  petition 
and  proceedings  in  error  are  still  pending  in  the  Supreme  Court,  unde- 
termined. 

That,  upon  the  issues  in  said  case,  the  following  persons  are  material 
witnesses: 

[Hie  residue  of  the  petition  and  prayer  can  be  dravon  from  Form  686,  after 
the  ♦.] 
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CHAPTER  LXIII. 

TO  CHANGE  NAME. 

What  names  may  be  changed.  Sec.  5852.  The  names  of  persons,  the 
names  of  towns,  villages,  and  hamlets,  and  the  names  cf  companies  or 
associations  incorporated  in  this  state,  may  be  changed  in  the  manner 
provided  in  this  chapter  (tit.  1,  div.  7,  ch.  14). 

Proceeding  to  change  name  of  person.  Sec.  5853.  A  person  desiring 
to  change  his  name  may  file  a  petition  in  the  Court  of  Common  Pleas  of 
the  county  in  which  he  resides,  setting  forth  that  he  has  been  a  bona 
fide  resident  of  such  county  for  at  least  one  year  prior  to  the  filing  of  the 
petition,  the  cause  for  which  the  change  of  name  is  sought,  and  the 
new  name  asked  for ;  and  the  court,  upon  being  satisfied,  by  proof  in 
open  court,  of  the  truth  of  the  facts  set  forth  in  the  petition,  that 
there  exists  reasonable  and  proper  cause  for  changing  the  name  of  the 
petitioner,  and  that  thirty  days'  notice  of  the  intended  application  has 
been  duly  given  in  a  newspaper  of  general  circulation  in  such  county, 
may  order  such  change  of  name. 

Proceedings  to  change  name  of  town,  village,  or  hamlet.  Sec.  5854. 
Not  less  than  twelve  freeholders  of  the  vicinity  may  file  a  petition  iu 
the  Court  of  Common  Pleas  of  the  county,  for  the  change  of  the  name 
of  any  town,  village,  or  hamlet  in  such  county,  setting  forth  the  rea- 
son why  such  change  of  name  is  desirable,  and  the  name  proposed  to 
be  substituted ;  and  the  court,  upon  being  satisfied  by  proof,  that  the 
prayer  of  the  petitioners  is  just  and  reasonable,  that  notice  as  required 
in  the  last  section  has  been  given,  that  at  least  threefourths  of  the  in- 
habitants of  such  town,  village,  or  hamlet  desire  such  change,  and 
that  there  is  no  other  town,  village,  or  hamlet  in  this  state  of  the 
same  name  as  that  which  is  prayed  for,  may  order  such  change  of 
name. 

Proceedings  to  change  name  of  corporation.  Sec.  5855.  The  directors 
or  trustees  of  a  corporation  incorporated  in  this  state  may  file  a  peti- 
tion in  the  Court  of  Common  Pleas  of  the  county  in  which  its  princi- 
pal oflSce  is  located,  or,  if  it  has  no  principal  ofiice,  in  the  county  in 
which  it  is  situate,  for  a  change  of  name  of  such  corporation  ;  and  the 
court,  upon  being  satisfied  that  thirty  days'  notice  of  the  object  and 


TO   CHANOB   NAME.  1123 

prayer  of  the  petitioners  has  been  given,  by  publicatiou  in  a  news- 
paper of  general  circulation  in  the  county,  and  upon  good  cause 
shown,  shall  order  the  change  of  name  as  prayed  for. 

Copy  of  order  to  be  filed  and  publication  made.  Sec.  5856.  A  copy 
of  the  order  «>f  the  court  shall  be  fled  with  the  secretary  of  state,  if 
the  articles  of  incorporation  were  filed  in  his  office,  (or  with  the  re- 
corder of  the  county,  if  the  certificate  was  filed  in  his  office)  and  in 
either  case  a  copy  of  the  order  shall  be  published  in  some  newspaper 
of  general  circulation  in  the  county. 

Effect  of  change  of  name  of  corporation.  Sec  5857.  When  the  pro- 
visions of  the  last  section  have  been  complied  with,  such  corporation 
shall  thereafter  be  known  by  such  new  name,  and  shall  have  all  the 
powers,  and  be  subject  to  the  same  restrictions,  as  if  no  change  of 
name  had  been  made ;  and  no  such  change  of  name  shall  affect  the 
rights  of  such  corporation,  or  of  any  individual,  or  other  corporation. 

Note. — Certificates  of  incorporation  are  not  now  filed  with  county  recorder^ 
i  6856 ;  I  3238. 

Action  to  Change  Name  op  Person. 

[Form  690.    §§  5852,  5853.] 
Common  Pleas  Court  of County,  Ohio. 

No. — .  1     John  Fierstein, )  -r,  .-.• 

tx  Parte.  PlainitflF.  |  Petition. 

The  above  named  John  Fierstein  says  that  he  has  been  a  bona  fide  resi- 
dent of  said county,  Ohio,  for  more  than   ofte  year  last  past,  to  wit, 

(•ince  about  the day  of ,  a.  d.  IS —  ;  that  he  wishes  to  change  his 

name  to  signify  it8  meaning  in  the  English  language,  which  is  Flint,  and 
the  name  he  desires  to  be  called  and  known  by  is  John  Flint. 

Wherefore,  he  prays  that  his  name  may  be  changed  from  John  Fierstein 
to  John  Flint,  according  to  the  statute  in  such  case  made  and  provided 
and  for  all  proper  relief. 

[_Veri^ation.'] ■,  -\ttorney  for  Petitioner. 

Notice  of  application  to  be  published  in  a  newspaper  of  general  circula- 
tion in  such  county,  thirty  days  prior  to  the  order  changing  such  name. 

Legal  Notice. 

[Form  691.    2  5853.] 

JJotice  is  hereby  given  that,  on  the  day  of ,  a.  d.  18 — ,  in  the 

Court  of  Common  Pleas  of County,  State  of  Ohio,  the  same  being 

cauAe  No. ,  thrf undersigned,  a   bona  fide  resident  of  said  county  for 

more  than  one  year  last  past,  fiUnl  his  petition,  where  the  same  is  still 
pending,  for  chance  of  his  name  from  John  Fierstein  to  John  Flint,  ta 
correspond  with  its  meaning  in  the  English  language,  etc. 
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Said  application  will  be  heard  by  said  court  at  the  expiration  of  thirty 
(30)  days  from  the  date  of  the  publication  of  this  notice. 

(Signed.)  John  Fierstein. 

Proof  of  publication  will  be  made  as  in  other  cases. 

Order  of  Court  Changing  Name. 
[Form  692.    §  5853.] 

No.  — .1     In  the  Matter  of     )  -r,  , .,  •       jy     nu  ^  xt 

John  Fierstein,  Ex  Parte,  j  ^^*'^^°"  for  Change  of  Name. 

This  day  this  cause  came  on  to  be  heard  by  the  court,  and  the  court 
being  satisfied,  by  proof  in  open  court,  of  the  truth  of  the  facts  set  forth 
in  the  petition  herein  ;  that  there  exists  reasonable  and  proper  cause  for 
changing  the  name  of  the  petitioner,  as  prayed  for  in  his  petition  ;  an(3 
that  thirty  (30)  days  notice  of  said  application  has  been  duly  given  in 

\_the  name  of  the  newspaper],  a   newspaper  of  general  circulation   in 

said county,  and  State  of  Ohio  : 

It  is  therefore  ordered  by  the  court  that  the  name  of  said  John  Fier- 
stein be,  and  the  same  is  hereby  changed  to  John  Flint. 

Ordered,  also,  that  the  petitioner  pay  the  costs  of  these  proceedings,^ 
taxed  to dollars,  and  in  default  thereof  that  execution  issue  therefor. 

Proceedings  to   Change  the  Name  of  a  Town,  Village,  or 

Hamlet. 

[Form  693.    §  5854.] 

Common  Pleas  Court  of County,  Ohio. 

No.  — .]       In  the  Matter  of  the  Change  of     |  -p  .... 

Name  of  the  Village  of  Barataria,  Ex  Parte,  j  ^®""0"- 

And  now  come  \_the  names  of  at  least  twelve  freeholders  of  the  vicinity],  and 
say: 

That  they  are  each  and  all  freeholders  of  the  vicinity,  of  the  [incorpo- 
rated] village  of  Barataria,  in  said county,  Ohio. 

That  three-fourths  [and  more]  of  the  inhabitants  of  said  village  desire 
the  name  thereof  changed  from  Barataria  to  Willowbrook;  that  there 
is  no  other  town,  village,  or  hamlet  in  this  state  of  the  name  of  Willow- 
brook;  and  that  the  reasons  for  such  change  of  name  are,  that  it  is  gener- 
ally desired  by  the  inhabitants  and  people  of  the  vicinity,  and  will  be 
appropriate  to  the  situation  and  surroundings  of  said  village. 

Wherefore  [  prayer  for  order  to  change  name  accordingly]. 

Notice  of  publication,  publication  and  proof  of  same  as  in  Form  69L 
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Order  Chanoino  Name  of  VnjjkOE. 
[Form  694.    §  5874.] 


1  Petition    for  Change  of 


Name  of  the  Village  of  fiarataria,  Ex  Parle. )      Name,  etc. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  heretofore 
filed  herein ;  and  the  court  finds,  from  proof,  that  not  less  than  twelve 
(12)  freeholders  of  the  vicinity  of  said  village  joined  in  said  petition,  as 
petitioners,  and  that  three-fourths  (})  and  more  of  the  inhabitants  of  said 
village  desire  such  change  of  its  name,  as  prayed  for  in  the  petition  ;  that 
the  prayer  of  the  petitioners  is  just  and  reasonable;  and  that  thirty  (30) 

days'  notice  of  this  application  has  been  given  in  ,  a  newspaper  of 

general  circulation  in  said county. 

It  is  therefore  ordered  by  the  court  that  the  name  of  the  said  village 
of  Barataria  be,  and  the  same  is  hereby  changed  to  Willowbrook.  as  prayed 
for  in  the  petition. 

Ordered,  also,  that  said  petitioners  pay  the  costs  of  these  proceedings, 

taxed  to dollars,  and  in  default  thereof,  that  execution  issue  against 

them  therefor. 

Proceedings  to  Change  Name  of  Ohio  Corporation. 

[Form  695.    §  5855.] 

Common  Pleas  Court  of County,  Ohio. 

No.  — .]     In  the  Matter  of  the  Change  of  Name  of  "The  ] 

Cincinnati   Candle,  Oil,  and  Spermaceti   Company,"    a  >  Petition. 

Corporation  under  the  Laws  of  Ohio,  Ex  Parte.  ] 

A.  B.  [rf<r.],  say  that  they  are  the  directors  [or,  trustees]  of  "The 
Cincinnati  Candle,  Oil,  and  Spermaceti  Company,"  a  corporation  duly 
incorporated  under  the  laws  of  this  state,  in  and  by  said  name,  its 
principal  office  being  located  in  the  city  of  Cincinnati,  Hamilton  county, 

Ohio    [or,  which   has  no  principal   office,  but   is    situate    in   said    

county,  Ohio.] 

That  they  ask  the  name  of  said  corporation  to  be  changed  to  "  The  Cin- 
cinnati Oil  and  Candle  Company,"  because  the  same  is  the  more  convenient 
and  appropriate  name  for  such  corporation  and  the  business  in  which  it 
is  engaged. 

Wherefore,  etc.  [Prayer  of  petition.  ] 

Thirty  days'  application  as  aforesaid. 

Order  Changing  Name  of  Corporation. 

[Form  696.    §5855.] 

No. — 1    IntheMatterof  the  Change  of  Name  of"  The  )  p  ....       -     ^y, 
Cincinnati  Candle.  Oil.  and  Spt-rmaceti  Company,"  \  ^  7*^'°" '°'  Ohange 
a  Corporation  under  the  I.aws  of  Ohio,  Ex  Parte,     j    ^^    •  * 
This  day  this  cause  came  on  to  be  beard  by  the  court  upon  the  petition 
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herein;  and  the  court  being  satisfied  by  the  proofs  adduced  by  the  said 
petitioners  that  they  are  the  directors  [or,  trustees]  of  said  corporation, 
"  The  Cincinnati,  Candle,  Oil,  and  Spermaceti  Company,"  which  is  a  cor- 
poration duly  incorporated  by  the  laws  of  this  state,  and  located  [^or,  sit- 
uate] as  stated  in  the  petition;  that  thirty  (30)  days'  notice  of  the  object 
and  prayer  of  said  petition  has  been  duly  given,  by  publication  in    the 

,  a  newspaper  of  general  circulation  in  said county,  and  that  good 

cause  has  been  shown  to  the  court  why  the  said  name  of  said  corporation 
should  be  changed,  as  prayed  for  in  the  petition. 

Whereupon,  it  is  ordered  by  the  court  that  the  name  of  said  corpora- 
tion, "  The  Cincinnati  Candle,  Oil,  and  Spermaceti  Company,"  be  and  the 
same  hereby  is  changed  to  "The  Cincinnati  Oil  and  Candle  Company." 

Ordered  further,  that  said  corporation  pay  the  costs  of  these  proceed- 
ings, taxed  to  dollars,  and  in  default  thereof,  that  execution  issue 

against  said  corporation  therefor. 

A  copy  of  such  order  of  the  court,  duly  certified,  must  be  filed  with 
the  secretary  of  state.     §  5856. 
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CHAPTER  LXVl. 

DIVORCE  AND  ALIMONY.    (Tit.  1.  Div.  7.  Ch.  6.) 

For  what  cau»e  divorce  viay  he  granted.  Skc.  5689.  Courts  of  Coin« 
mon  Pleas  may  grant  divorces  for  the  following  causes : 

1.  That  either  party  had  a  husband  or  wife  living  at  the  time  of  the 
marriage  from  which  the  divorce  is  sought. 

2.  Willful  absence  of  either  party  from  the  other  for  three  years. 

3.  Adultery. 

4.  Impotency. 

5.  Extreme  cruelty. 

6.  Fraudulent  contract, 

7.  Any  gross  neglect  of  duty. 

8.  Habitual  drunkenness  for  ihree  years. 

9.  The  imprisonment  of  either  party  in  a  penitentiary  under  sen- 
tence thereto ;  but  the  petition  for  divorce  under  this  clause  shall  be 
filed  during  the  imprisonment  of  the  adverse  party. 

10.  The  procurement  of  a  divorce  without  this  state,  by  a  husband 
or  wife,  by  virtue  of  which  the  party  who  procuretl  it  is  released  from 
the  obligations  of  the  marriage,  while  the  same  remain  binding  upon 
the  other  party. 

(a)  A  petition  for  divorce  should  contain  the  following  allegations : 

1.  That  the  plaintiff,  at  the  time  of  filing  the  petition,  is  an  actual 
resident  of  the  county  where  it  is  filed. 

2.  That  be  or  she  had  a  bona  fide  residence  in  the  state  at  least  otie 
year  before  this  application. 

3.  The  time  and  place  of  marriage,  and  the  name  and  ages  of  the 
children,  if  any. 

4.  A  specific  brief  statement  of  the  cause  of  praying  for  divorce. 

f).  If  alimuny  be  sought  for,  the  {letitiou  should  set  out,  as  near  lus 
may  be,  the  kind  and  amount  of  the  personal  property,  and  describe 
the  real  estate  of  the  defendant.     Ijottier  v.  iMttier,  5  O.  538. 

A  divorce  will  not  be  granted  when  the  applicant  is  living  in  adul- 
tery.    Mattox  V.  Mattox,  2  O.  233. 

A  decree  of  divorce,  although  obtained  by  fraud  and  false  testimony, 
can  not  be  set  aside  in  an  action  for  that  purpose  commenced  at  a  sub- 
sequent term      PanVi  v.  P<irw/i,  0  O.  S.  .534. 
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The  District  Court  has  no  jurisdiction  to  review  on  error  the  proceed- 
ings of  the  Court  of  Common  Pleas  in  cases  of  divorce  and  alimony. 
Tappan  v.  Tappan,  6  O.  S.  64.  (Appeal  from  decree  for  alimony  lies, 
§  5706.) 

A  decree  of  divorce  under  a  statute  of  another  state  authorizing  a- 
divorce  between  husband  and  wife,  neither  of  whom  is  domiciled 
therein,  is  of  no  force  or  effect  in  this  state  where  the  parties  have  their 
domicile.      Van  Fossen  v.  State,  37  O.  S.  317. 

Note. — A  decree  of  divorce  from  the  bonds  of  matrimonj'  fixes  the  stains  of 
the  parties,  and  the  law  of  personal  status,  applies  to  them,  and  such  decree 
may  be  given  in  evidence  tor  such  purpose  as  against  all  the  world.  AVhere 
there  has  been  no  fraud  upon  the  jurisdiction  of  the  court  in  the  proceedings 
in  obtaining  such  decree,  a  divorce  obtained  by  publication,  as  required  by  the 
law  of  the  place  where  granted,  if  the  petitioner  was  domiciled  there,  is  valid 
as  fixing  the  personal  status  of  the  parties  every-where. 

Residence  of  plaintiff'- —  Wherepetition  to  be  filed.  Sec.  5690.  The  plaint- 
iff, except  in  an  action  for  alimony  alone,  shall  have  been  a  resident 
of  the  state  at  least  one  year  before  filing  the  petition  ;  all  actions  for 
divorce,  or  for  alimony,  shall  be  brought  in  the  county  where  the 
plaintiff  has  a  bom  fide  residence  at  the  time  of  filing  the  petition,  or  in 
the  county  where  the  cause  of  action  arose  ;  and  the  court  shall  hear 
and  determine  the  same,  whether  the  marriage  took  place,  or  the  cause 
of  divorce  occurred,  within  or  without  the  state. 

Residence  of  wife  not  to  be  affected  by  that  of  husband.  Sec.  5691. 
When  a  wife  files  her  petition  for  a  divorce,  or  for  alimony,  the  resi- 
dence of  her  husband  shall  not  be  so  construed  as  to  preclude  her  from 
the  provisions  of  this  chapter. 

Service  wlven  defendant  recent  of  the  state.  Sec  5692.  When  the 
defendant  is  a  resident  of  this  state,  the  clerk  shall  issue  a  summons, 
directed  to  the  sherifi"  of  the  county  in  which  he  or  she  resides,  or  is 
found,  which,  together  with  a  copy  of  the  petition,  shall  be  served  on 
the  defendant  at  least  six  weeks  before  the  hearing  of  the  cause. 

Notice  when  defendant's  residence  unknown.  Sec.  5693.  When  the 
defendant  is  not  a  resident  of  this  state,  or  his  residence  is  unknown, 
notice  of  the  pendency  of  the  action  .must  be  given  by  publication, 
as  in  other  cases ;  and  unless  it  be  made  to  appear  to  the  court,  by  affi 
davit  or  otherwise,  that  his  residence  is  unknown  to  the  plaintiff,  and 
could  not,  with  reasonable  diligence,  be  ascertained,  a  summons,  and  a 
copy  of  the  petition,  shall  forthwith,  on  the  filing  of  the  petition,  be 
deposited  in  the  post-office,  directed  to  the  defendant  at  his  place  of 
residence. 

When  cause  may  be  heard.     Sec.  5694.  The  cause  may  be  heard  and 
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decided  at  any  time  after  the  expiration  uf  six  toeek$  from  the  service 
of  »uramons,  or  the  fin»t  publication  of  notice. 

Atmver,  hearing,  aiui  jiuitjnieiit.  Sec.  5695.  If  tl>e  defendant  fail  to 
ap{>ear,  or,  having  appeared,  admit  or  deny  in  his  answer  the  allega- 
tions in  the  petition,  the  court  shall  thereu|>ou  proceed  to  hear  and 
determine  the  cause ;  and  if,  upon  the  hearing,  any  of  the  causes  for 
divorce  charged  in  the  petition  be  proven  to  the  satisfaction  of  the 
court,  it  may  pronounce  the  marriage  contract  di.ssolved,  and  Iwth  of 
the  parties  releasetl  from  the  obligations  thereof. 

Divorce  not  to  affect  legitimacy  of  children.  Sec.  5696.  The  granting 
of  the  divorce,  and  the  dissolution  of  the  marriage,  shall  in  no  wise 
affect  the  legitimacy  of  the  children  of  the  parties  thereto ;  and  the 
court  shall  make  such  order  for  the  disposition,  care,  and  maintenance 
of  the  children,  if  there  are  any,  as  is  just  and  reasonable. 

Competency  and  effect  of  U'diniony  and  admissions  of  the  parties.  Sec. 
5697.  Pleadings  under  this  chapter  need  not  be  verified ;  and  a  di« 
vorce,  or  a  judgment  for  alimony,  shall  not  be  granted  u{X)n  the  tes- 
timony or  admission  of  a  party  unsupported  by  other  testimony,  nor 
«hall  any  admission  be  received  in  evidence  which  the  court  has  reason 
to  believe  has  been  obtained  by  fraud,  connivance,  coercion,  or  other 
improper  means. 

Evidenve  of  marriage.  Sec.  5698.  Proof  of  cohabitation,  and  repu- 
tation of  the  marriage  of  the  parties,  shall  be  cora|)etent  testimony  to 
prove  such  marriage,  and  may  be,  within  the  discretion  of  the  court, 
sufficient  evidence  thereof. 

Rights  of  widow  wlien  divorce  grarUed  for  aggression  of  husband.  Sec. 
5699.  When  a  divorce  is  granted  by  reason  of  the  aggression  of  the 
husband,  the  wife  shall,  by  force  of  the  judgment  of  divorce,  be  re- 
stored to  all  her  lands,  tenements,  and  hereditaments,  not  previously 
disposed  of,  and,  if  she  so  desire,  the  court  shall  restore  to  her  any 
name  she  had  before  such  marriage ;  she  shall  be  allowed  such  ali- 
mony out  of  her  husband's  real  and  personal  property  as  the  court 
deems  reasonable,  having  due  regard  to  the  property  which  came  to 
him  by  marriage,  and  the  value  of  his  real  and  personal  estate  at  the 
time  of  the  divorce,  which  alimony  may  be  allowed  to  her  in  real  or 
personal  property,  or  both,  or  by  decreeing  to  her  such  sum  of  money, 
payable,  either  in  gross  or  installments,  as  the  court  deems  just  and 
equitable  ;  and  if  the  wife  survive  her  husband,  she  shall  also  be  en- 
titled to  her  right  of  dower  in  the  real  estate  of  her  husband  not  al- 
lowed to  her  as  alimony,  of  which  he  was  seized  at  any  time  during 
the  coverture,  and  to  which  she  had  not  relinquished  her  right  of 
dower. 
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(a)  When  a  divorce  is  granted  on  the  petition  of  a  woman  on  the 
ground  that  the  defendant  had  another  ^vife  living  at  the  time  of  the 
marriage  annulled  by  the  decree,  the  court  may  decree  reasonable  ali- 
mony to  the  plaintiff.      Vanvalley  v.  Vanvalley,  19  O.  S.  588. 

Real  property  of  the  husband  may  be  decreed  to  the  wife  in  fee. 
Broadwell  v.  Broadwell,  21  0.  S.  657. 

In  granting  alimony  a  court  may  in  a  proper  case,  look  to  Avhat  the 
husband  has  in  expectancy,  as  well  as  that  which  he  has  in  possession  ; 
and  where  the  defendant  had  procured  au  ex  parte  dWorce  in  another 
state,  the  court  may  take  into  consideration  property  acquired  by  the 
husband  by  inheritance  since  the  date  of  the  divorce.  Cox  v.  Cox, 
20  O.  S.  439. 

When  alimony  is  decreed  in  installments,  the  decree  may  be  en- 
forced for  each  installment  as  it  becomes  due,  or  any  number  of  in- 
stallments due  when  the  execution  issues  may  be  included  in  it.  Piatt 
V.  Piatt,  9  O.  37. 

When  the  Court  of  Common  Pleas,  in  rendering  a  decree  for  divorce, 
decrees  the  custody,  care,  and  control  of  the  minor  children  of  the 
marriage  to  one  of  the  parties,  the  jurisdiction  of  that  court  over  the 
subject  of  the  custody  of  the  children  continues,  and,  on  proper  ap- 
plication, its  orders  in  respect  thereto  may  be  modified  Avhenever  the 
character  and  circumstances  of  the  parties  or  the  case  may  require;  but 
a  Probate  Court,  while  such  decree  remains  in  force,  can  not,  as  between 
the  parties  to  the  decree,  legally  interfere  with  the  custody  so  decreed, 
either  by  habeas  corpus  or  by  letters  of  guardianship.  Hoffman  v. 
Hoffman,  15  O.  S.  427. 

If  a  petition  for  divorce  and  alimony  specially  describes  certain  real 
estate  of  the  husband,  charging  it  with  equities  of  the  wife,  and  asking 
an  injunction  to  prevent  alienation  pendente  lite,  and  also  equitable 
relief,  and  the  decree  therein  is  such  as  that  from  it,  it  may  be  f^und 
that  the  court  acted  on  those  equities,  and  favorably  thereto,  the  pro- 
ceeding operates  as  a  lis  pendens,  and  the  decree  for  alimony  and  set- 
tling equities  will  be  a  lien  on  the  lands,  preferable  to  that  of  a  mort- 
gagee who  had  actual  notice  of  the  pendency  of  the  action  for  divorce 
and  alimony,  and  whose  mortgage  was  executed  and  recorded  pending 
the  action.      ToUerton  v.  Williard,  30  O.  S.  579. 

The  decree  vests  in  the  wife  all  the  husband's  title.  Gallagher  v» 
Fleury,  36  O.  S.  590. 

Rights  of  the  vnfe  rvhen  divorce  granted  xiponher  own  aggression.  Sec. 
5700.  When  the  divorce  is  granted  by  reason  of  the  aggression  of  the 
wife,  she  shall  be  barred  of  all  right  of  dower  in  the  lands  of  which 
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her  husband  is  seized  at  tbe  time  of  filing  the  petition  fur  divorce,  or 
which  he  thereafter  acquires,  whether  there  is  issue  or  not;  and  the 
©fleet  of  the  judgment  of  divorce  shall  be  to  restore  to  her  the  whole 
of  her  lands,  tenements,  or  hereditaments  not  previously  disposed  of, 
and  the  court  shall  adjudge  to  her  such  share  of  the  husband's  real  or 
personal  pro|>erty,  or  both,  as  it  deems  just  and  reasonable. 

(a)  The  provision  of  this  section  that  the  wife  shall  be  barred  of 
dower  when  the  divorce  is  granted  by  reason  of  her  aggression,  does 
not  apply  to  divorces  in  another  state,  but  only  to  those  decreed  by 
the  courts  of  this  state,  in  pursuance  of  the  statute.  Mamju'ld  v.  Mo- 
Jnhfre,  10  O.  27. 

Application  for  alimony  pendente  lite — Parties  defendant — Injunction. 
Sec.  5701  (83  v.  62).  The  court,  or  a  judge  thereof  in  vacation,  may, 
on  notice  to  the  opposite  party  of  the  time  and  place  of  the  application, 
grant  alimony  to  the  wife  for  her  sustenance  and  expenses  during  the 
suit,  and  an  allowance  to  her  for  the  support  of  minor  children  dejieudent 
upon  the  husband  for  support,  and  not  provided  for  by  him,  during  the 
jK*ndency  of  an  acti(m  for  divorce,  or  for  alimoney  alone.  When  an 
appeal  is  taken  by  either  party  to  the  Circuit  Court,  that  court,  or  »• 
judge  thereof  in  vacation,  may  grant  like  alimony  and  support  during 
the  pendency  of  the  appeal,  upon  like  notice.  Any  person  or  corpora- 
tion having  possession  or  control  of,  or  claiming  any  interest  in,  any 
property,  real  or  personal,  of  the  husband,  out  of  which  the  wife  seeks 
alimony,  may  be  made  a  party  defendant.  When  it  is  made  to  appear 
to  the  court,  or  a  judge  in  vacation,  that  a  husband  is  about  to  dispose 
of  or  incumber  his  property,  or  any  part  thereof,  so  as  to  defeat  the 
wife  in  obtaining  alimony,  feuch  court  or  judge  may  allow  an  injunction 
to  prevent  the  same,  with  or  without  bond,  at  discretion  ;  and  the  wife 
may  sell  and  assign  the  order  for  alimony  or  allowance,  after  the  same 
is  made. 

(a)  Where  a  wife  is  living  separate  and  apart  from  her  husband, 
and,  in  an  action  against  him  for  divorce  and  alimony,  has  obtained  a 
decree  fixing  the  amount  of  alimony  to  be  paid  by  the  husband  for  her 
sustenance  during  the  pendency  of  her  {petition,  and  the  husband  is 
not  in  default  in  respect  to  the  payment  of  the  alimony  so  allotted,  he 
is  not  liable  for  necessaries  subsequently  furnished  at  her  request  dur- 
ing the  pendency  of  the  petition.     Hare  v.  Oibaon,  32  O.  8.  33. 

Per^ns  dealing  with  the  wife  under  these  circumstances  <lo  so  at 
their  p^ril,  and  are  chargeable  with  knowledge  of  the  allotment  and  pay* 
meat  of  the  alimony,  and  the  adequacy  of  the  alimony  decreed  in  the 
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case  can  not  be  collaterally  drawn  in  question,  especially  by  a  stranger 
to  the  suit.     lb. 

A  third  person  who  was  made  a  defendant  in  an  action  for  divorce 
aud  alimony  upon  the  ground  tluit  he  had  property  of  the  husband 
which  ought  to  be  charged  with  alimony,  can  appeal  so  much  of  the 
case  as  affected  his  interest.  Laughery  v.  LaugJiery,  15  O.  404.  And 
see  King  v.  King,  38  O.  S.  370. 

Causes  for  which  alimony  allowed.  Sec.  5702.  When  the  wife  files 
her  petition  for  divorce  or  alimony,  the  husband  may  file  a  cross-peti- 
tion for  divorce,  upon  either  cause  mentioned  in  section  5689  ;  the  wife 
may  file  her  petition  for  alimony  alone,  or,  if  a  petition  for  divorce  has 
been  filed  by  the  husband,  she  may  file  her  cross-petition  for  alimony, 
with  or  without  a  prayer  for  the  dissolution  of  the  marriage  contract ; 
and  such  petition  or  cross-petition  for  alimony  may  be  for  the  following 
causes : 

1.  Adultery. 

2.  Any  gross  neglect  of  duty. 

3.  Abandonment  of  the  wife  without  good  cause. 

4.  That  there  is  a  separation  in  consequence  of  ill  treatment  on  the 
part  of  the  husband,  whether  the  wife  is  maintained  by  the  husband  or 
not. 

5.  Habitual  drunkenness. 

6.  Sentence  to  and  imprisonment  in  a  penitentiary ;  in  which  case 
the  application  must  be  made  while  the  husband  is  so  confined. 

(a)  A  foreign  decree  of  divorce  against  a  wife  having  a  domicile  in 
the  state,  though  valid,  will  not  operate  here  beyond  the  dissolution  of 
the  marriage,  and  where  a  husband  desefted  his  wife  in  this  state, 
where  both  parties  have  been  domiciled,  and  procured  a  divorce  in  an- 
other state,  in  a  proceeding  in  which  the  court  had  no  jurisdiction  of 
the  person,  except  by  constructive  service,  and  of  which  proceeding 
the  wife  had  no  actual  notice  :  Held,  that  the  domicile  of  the  wife  re- 
mained unaffected  by  the  desertion  of  the  husband,  and  that  the  de- 
cree of  divorce  was  no  defense  to  her  petition  for  alimony.  Cox  v.  Cob, 
19  O.  S.  502. 

Proceedings  on  'petition  for  alimony  aione.  Sec.  5703.  The  court  shall, 
upon  satisfactory  proof  of  any  or  all  of  the  charges  in  the  petition, 
make  such  order  for  the  disposition,  care,  and  maintenance  of  the 
children  of  such  marriage,  if  there  are  any,  as  is  just  and  reasonable, 
and  give  judgment  in  favor  of  the  wife  for  such  alimony  out  of  her 
husband's  real  and  personal  property  as  is  just  and  equitable,  which 
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may  be  allowed  to  her  in  real  or  personal  property,  or  both,  or  in 
money,  payable  either  in  gross  or  in  installments ;  and  the  effect  of  such 
judgment  shall  be  to  restore  to  the  wife  all  her  lands,  tenements,  and 
hereditaments  not  previously  disposed  of,  and  to  vest  in  her  the  right 
and  power  to  acquire,  hold,  manage,  and  dispose  of  property,  money, 
and  choses  in  action,  and  to  bring  and  maintain  suits  in  her  own  be- 
half, free  from  the  control  or  interference  of  her  husband,  unless  the 
court,  for  good  cause,  vest  such  property  or  pow^ers  in  trustees,  for  her 
use  and  benefit. 

Note. — Wbere  there  is  h  decree  for  alimony,  the  cause  is  continuing,  and  for 
facts  and  change  of  circumstances  arising  subsequent  to  such  decree,  the  same 
may  be  modified  upon  motion  in  the  original  cause,  stating  such  facts,  or  by  sup- 
plemental petition,  or  answer,  as  the  case  may  bo ;  also  an  original  action  may  be 
maintained.  The  statute  of  limitations  has  no  application  to  such  a  case.  The 
jurisdiction  exercised  in  a  divorce  suit  with  respect  to  the  custody  of  children 
is  continuing;  the  order  in  that  respect  may  be  modified  at  any  time  during  the 
minority  of  the  children,  when  their  interests  may  require  such  modification, 
and  the  reservation  of  such  power  in  the  original  decree  or  order  is  not  essential. 
And  an  order  dismissing  a  petition  to  modify  such  decree  may  be  reviewed  on 
error,  and  if  reversed,  the  reviewing  court  may  remand  the  cause  to  the  inferior 
court,  to  be  proceeded  in  according  to  law,  or  render  such  judgment  as  the  in- 
ferior court  ought  to  have  rendered.     Neil  v.  Neil,  38  O.  S.  658. 

A  party  to  a  decree  for  alimony  may,  by  an  original  action,  obtain  a  modifi- 
cation of  such  former  decree,  upon  proper  allegations  of  the  changed  condition 
and  circumstances  of  the  parties.  Such  facts  and  circumstances  must  be  other 
than  f  uch  aa  existed,  and  were,  or  mii^ht  have  been,  pleaded  in  the  former  ac- 
tion prior  to  such  decree  And  where  such  alimony  was  made  payable  continu- 
ously in  installments,  and  the  divorced  wife  afterward  married  a  husband 
financially  able  to  support  her,  these  facts  make  a  prima  facie  case  for  the 
modification  of  the  decree.  The  farts  mutt  bo  directly  and  positively  alleged 
in  the  petition;  and  the  petition  in  the  original  cau^e,  thimgh  filed  with  such 
{>otition  in  the  new  action,  and  marked  "A,"  will  not  be  considered  by  the  court. 
Olnry  v.  Watt»,  43  O.  S.  499. 

Alim,>ny,  pending  proceedings  for  divorce,  or  divorce  and  alimony,  is  allowed 
the  wife,  in  the  exercise  of  a  sound  discretion  by  the  court,  based  upon  the  hut- 
band's  legal  obligation  to  support  his  wife. 

An  allowance  of  temporary  alimony  by  a  judge  at  chambers  is  a  final  order 
which  may  be  reviewed  upon  error.  King  v.  King,  38  O.  S.  370.  And  the  al- 
lowance of  such  temporary  alimony  pending  an  appeal  is  not  a  bar  to  another 
allowance  pending  the  appeal  by  such  judge.     77. 

Where  alimony  and  custody  of  child  were  decreed  t<»  her,  her  removal  from 
the  state  and  subsequent  marriage,  pending  an  appeal  as  to  the  decree  for  ali- 
mony, will  not  deprive  the  appellate  court  of  power  to  decree  b«r  alimony.    lb. 

Change  of  venue.  Sec.  5704.  Upon  application  of  a  party,  and  his 
or  her  affidavit  that  a  fair  and   impartial  hearing  and  determination 
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can  noli  ^6  had  before  the  court  in  which  a  petition  for  divorce  or  ali- 
mony is  filed,  a  change  of  venue  shall  be  allowed,  and  the  cause  re- 
moved to  any  county  of  the  same  judicial  district  for  hearing  and 
determination. 

Injunction  against  husband  from  disposing  of  property,  etc.  Sec.  5705. 
A  married  woman  may  file  her  petition  in  the  Court  of  Common  Pleas, 
setting  forth  that  her  husband,  from  habitual  intemperance,  or  any 
other  cause,  is  about  to  waste  and  squander  the  property,  legal  or  equi- 
table, money,  credits,  or  choses  in  action,  to  which  she  is  entitled  in 
her  own  right,  or  any  part  thereof,  or  is  proceeding,  or  about  to  pro- 
ceed, fraudulently  to  convert  the  same,  or  any  part  thereof,  to  his  own 
use,  for  the  purpose  of  placing  the  same  beyond  her  reach,  and  depriv- 
ing her  of  the  benefit  thereof,  and  the  court  may  enjoin  the  husband 
from  disposing  of,  or  otherwise  interfering  with,  such  property,  money, 
credits,  or  choses  in  action,  and  may  appoint  a  receiver  to  manage  and 
control  the  same  for  the  benefit  of  the  wife,  and  may  also  make  such 
other  order  in  the  premises  as  it  deems  just  and  proper ;  upon  the  filing 
of  the  petition,  a  provisional  injunction  may  be  allowed  as  in  other 
cases,  with  or  without  bond,  at  discretion  ;  and  such  petition  shall  be 
filed  in  the  county  where  the  petitioner  resides,  and  the  husband  made 
a  party  defendant  in  the  same  manner  as  in  the  case  of  a  petition  for 
a  divorce. 

Appeal.  Sec.  5706.  No  appeal  shall  be  allowed  from  any  judgment 
or  order  of  the  Court  of  Common  Pleas  under  this  chapter,  except 
from  an  order  dismissing  the  petition  without  final  hearing,  or  from  a 
final  order  or  judgment  granting  or  refusing  alimony,  or  in  cases  under 
section  5705;  when  judgment  is  rendered  for  both  divorce  and  ali- 
mony, the  appeal  shall  apply  only  to  sa  much  of  the  judgment  as  re- 
lates to  the  alimony;  and  when  an  appeal  is  taken  by  the  wife,  she 
shall  not  be  required  to  give  bond. 

See  also  sections  3108-3112,  3113-3117  (Sup.,  pp.  201,  202),  and 
notes  thereto,  on  the  subject  of  Husband  and  Wife,  and  McCu^dy 
V.  Baughnan,  43  O.  S.  85  ;  Elliott  v.  Lawhead,  ib.  172. 

Action  for  Divorce  and  Alimony  by  Wife. 

[Form  697.    §§  5689,  5690,  5699,  5701.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  PlaintiflF,  ] 

No.  — .]  vs.  V  Petition. 

C.  B.  and  E.  F.,  Defendants.  ] 

A.  B.,  the  above  named  complainant,  says  that  she  is  an  actual  resident 

of  said county;  and  that  she  has  been  a  bona  fide  resident  of  the 

State  of  Ohio,  continuously,  for  one  year  [and  more]  last  past. 
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That  she  and  the  said  defendant,  A.  R.,  were  married  to  each  other,  on 

or  about  the day  of ,  at ,  and  that  there  are  now  living  at 

,  children  of  their  Raid  marriage, ,  aged years,  and ,  aged 

years  {^aeeording  to  the  faeti'] ;  that  she  has  always  conducted  herself 

as  a  true  and  faithful  wife  to  said  C.  B.;  and  that  [A«r«  state  the  facts  eon- 
ttituting  oru  or  more  of  the  ten  grounds  of  divorce,  beginning  with  stating  the  same 
in  the  words  of  the  statute^ 

The  plaintiff*  saya  that  i^he  owns  in  her  own  right  [no  personal  or  real 
property;  or,  if  she  does,  the  following  personal  property  and  estate,  which 
\»  {here  state  how  it  is  held  or  situate);  and  the  following  described  real  es- 
tate and  property  (in  fee-simple;  or,  according  to  her  estate  theran)"]. 

And  she  further  says  that  her  said  husband,  C.  B.,  owns  personal  prop- 
erty of  the  value  of  about  dollars,  consisting  mainly  as  follows: 

\_Here  state  the  kinds  and  nature  of  his  personal  estateJ\ 

And  also  the  following  described  real  esUite.  in  fee-simple  \or  according 
to  the  fact'],  to  wit :  \_Here  describe  all  of  the  same.] 

And  she  further  states  that  said  defendant,  E.  F.  [has  possession  and 
control  of],  [or,  claims  an  interest  in],  the  following  portions  of  her  said 
husband's  above  mentioned  and  described  property  and  estate,  to  wit: 
[here  describe  the  same];  and  her  said  husband  is  about  to  dispose  of  [or, 
incumber]  all  of  his  said  property  [or,  a  part  thereof,  specifying  it  as  nearly 
as  may  be],  with  the  intent  and  purpose,  on  his  part,  to  defeat  the  com- 
plainant in  obtaining  alimony.  [State  the  facts  upon  which  this  allegation  is 
based.] 

And  the  complainant  further  says  that  at  the  time  of,  and  prior  to,  her 
said  marriage  with  the  defendant,  C.  B..  her  name  was ]. 

Wherefore,  the  plaintiff  prays  that  the  said  £.  F.  be  re<iuired  to  set  up 
herein  his  claims,  if  any,  in  the  said  above  mentioned  property  of  said 
C.  B.;  that  the  plaintiff  be  granted  reasonable  alimony  during  the  pen- 
dency of  this  action  ;  that  said  C.  B.  be  enjoined  from  disposing  of  or  in- 
cumbering his  property  or  any  part  thereof  during  the  pendency  of  this 
action;  that  the  plaintiff*  be  adjudged  and  decreed  a  divorce  from  her 
said  husband,  C.  B.,  and  that  the  bonds  of  their  said  marriage  may  be  ab- 
solutely dis<»olved;  that  she  be  decreed  the  custody  of  their  Huid  minor 
children,  subject  to  the  reasonable  right  of  said  C.  B.  to  visit  them,  as  may 
be  d(H;reed  by  the  court;  that  she  bt^  granted  and  adjud>!ed  such  sufficient 
alimony,  for  the  proper  support,  etc.,  of  herself  and  said  minor  children^ 
and  their  education,  according  to  her  and  their  rank  and  condition  in  life,, 
as  may  be  just,  which  alimony  shall  be  made  a  charge  and  lien  upon  said 
real  estate  of  said  C.  B.,  in  whose  hands  soever  the  same  may  come;  that 
•he  be  restored  to  her  said  former  name  of ;  for  her  costs,  and  rea- 
sonable attorney's  fees;  and  for  all  proper  relief  A.  B. 

By  ——',  her  Attorney. 

Ao/c.'-^Tbe  petition  need  not  be  verified,  even  if  other  persons  are  made  de- 
fendanu.    i  5697. 
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The  parties  are  competent  witnesses,  but  a  divorce  can  not  be  granted  on. 
their  testimony  alone.     It  must  be  supported  by  other  evidence.    §  5697. 

It  is  not  provided  specially  how  parties  defendant,  other  than  the  husband  or 
wife,  shall  be  served  with  process.  It  will  be  safer,  therefore,  to  serve  them 
with  a  summons  and  copy  of  the  petition.    §  5692. 

The  summons  will  be  the  same,  and  served  in  the  same  manner,  as  in  other 
cases,  specifying  that  the  defendant  is  required  to  answer  the  petition  six  weeks 
after  the  date  of  its  service  upon  him,  with  a  certified  copy  of  the  petition. 
§5692. 

Affidavit  for  Publication  when  Defendant's  Place  of  Resi- 
dence IS  Unknown. 

[Form  698.    §§  5693,  5049.] 
Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,       ] 
No.  — .]  vs.  V  Affidavit  for  Publication. 

C.  B.,  Defendant.     ) 

A.  B.,  the  above  named  plaintiff,  swears  that  service  of  a  summons 
and  copy  of  the  petition  herein  can  not  be  made  within  this  state  upon 
said  defendant,  C.  B.;  and  that  this  action  is  brought  by  the  said  A.  B. 
against  the  said  C.  B.  in  this  court  for  divorce  and  for  alimony,  according 
to  the  statute  in  such  case  made  and  provided ;  and  further  saith  not. 

l^Date,  signature,  jurat,  etc. 2 

Note. — If  the  defendant  is  out  of  the  state,  and  his  whereabouts  known,  a 
summons,  and  a  copy  of  the  petition,  shall  forthwith,  on  the  filing  of  the  peti- 
tion, be  deposited  in  the  post-office,  directed  to  the  defendant,  at  his  place  of 
residence  (post-office).    §  5693. 

A  judgment  for  alimony  against  a  party  served  without  the  state,  or  by  pub- 
lication, beyond  subjecting  thereto  property  within  this  state,  is  void;  and  can 
not  furnish  a  basis  for  a  cause  of  action  upon  which  to  bring  suit  against  such 
party.     Pennoyer  v.  Nef,  95  U.  S.  714. 

Legal  Notice. 

[Form  699.    §  5693.] 

C.  B.,  whose  place  of  residence  is  unknown,  late  of ■  \_place  of  his 

last  known  residence],  will  take  notice  that,  on  the  day  of ,  a.  d. 

18 — ,  in  the  Court  of  Common  Pleas  of ^  County,  Ohio,  where  the  ac- 
tion is  now  pending,  being  cause  No. ,  the  undersigned,  A.  B.,  filed 

her  petition  against  said  C.  B.,  praying  for  divorce  frcm  him  [and  also  for 
alimony,  the  same  to  be  made  a  charge  upon  the  following  real  estate  of 
his  to  wit]:   (here  describe  the  same) ;    and  for  restoration  to  her  former 

name  of  ;  and  for  the  custody  of  their  minor  children, ,  aged 

years,  and ,  aged years].     \_Here  state  grounds  of  divorce.] 

The  said  C.  B.  is  required  to  answer  the  petition  in  said  action  not  later 
than  six  (6)  weeks  after  the day  of ,  a.  d.  18—,  the  date  of  the 
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first   publication  of  thin  notie4>,  or  such  divorce  [and   relief]  may  b« 
grantfd.  A.  B. 
,  Attorney  f«»r  Petitioner. 

Proof,  etc.,  uf  publicatiuu  a^  in  other  cases. 

yotf. — Tu  prevent  a  husband  defendant  from  disposing  of  or  incambering  his 
pniperty,  or  any  part  thpreof,  tu  defeat  aliDQony,  the  court,  or  a  judge  thereof 
in  vacatiwn,  when  it  is  mado  to  appear  that  ho  is  about  to  do  so,  will  grant  an 
injunction  restraining  him;  the  proceedings  to  obtain  which  are  the  same  as 
in  otbpr  cases  of  injunction ;  and  the  court  may,  in  its  discretion,  grant  such  in- 
junction without  requiring  of  the  wife  an  injunction  bond.    I  5701. 

In  addition  to  answering  the  petition  of  the  wife,  the  husband  may  file  a 
cross-petition  against  her  for  divorce,  alleging  any  or  all  the  grounds  therefor 
specified  in  section  6689. 

And  if  the  husband  has  petitioned  for  divorce  from  the  wife,  she  may  also 
file  a  cross-petition  for  divorce,  or  fur  divorce  and  alimony,  the  grounds  for 
alimony,  in  such  case,  are  the  six  enumerated  in  section  5702. 

Cross- Petition  of  Wife  for  Divorce  axd  Alimony,  etc. 

[Form  700.    §  5702.] 

Common  Pleas  Court  of County,  Ohio. 

C.  B..  Plaintiff,    | 

No  — J  v.*.  >  Answer  and  Cross-Petition. 

A   B,  Defendant.  ] 

1.  For  answer  to  the  petition  herein  of  C.  B.,  the  complainant,  the  de- 
fendant A  B.,  says  that  she  denies  each  and  every  of  the  following  allegsr 
lions  stated  and  contained  in  the  petition,  to  wit:  [^H(re  enumerate  the  alle- 
(fOtioTU  denied — the  others  will  stand  admitted  so  far  at  the  d'/endant  is  eoneemed, 
buf  tht  court  toili  require  proof  of  every  thing  to  entitle  a  party  to  a  divorce,  whether 
denied  or  admitted,  a-t  the  dissolution  of  a  marriage  involves  a  matter  of  public 
polio/.'] 

2  And  by  way  of  cloes-petition,  the  defendant  says  that:  \_Ilere  follow 
Form  697,  so  far  as  necessary,  just  as  if  the  party  were  petitioning  originally  for  a 
divorce,  alleging  one  or  more  of  the  grounds  therefor  specified  in  section  56S9.] 

\^If  alimony  only  is  sought  by  the  wife,  state  one  or  more  of  the  six  (6)  enumerated 
grounds  specified  in  section  5702,  and  frame  the  j>rayerfrom  that  in  Form  697. 

Change  of  Venue — Affidavit  For. 

[Form70L    2  5704] 
Common  Pleas  Court  of  —~  County,  Ohio. 

A.  B..  Plaintiff,      | 
No. -▼.]  t«.  I  Affidavit  for  Change  of  Venae. 

C.  B.,  Defendant,    j 

And  now  comes  said  C.  B.,  and  in  support  of  his  motion  for  change  of 
Tenue  filed  herein,  makes  solemn  oath  that  a  fair  and  impartial  hearing 
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and  determination  of  this  cause  can  not  be  had  before  this  the  Court  of 

Common  Pleas  of county,  wherefore  he  applies  for  a  change  of  venue, 

according  to  the  statute  in  such  case  made  and  provided;  and  further 
saith  not. 

{^Date,  signature,  and  jurat,  elc.'\ 

Note. — In  such  case,  it  uill  be  the  better  practice  to  file  amotion  for  a  change 
of  venue  to  any  other  county  in  the  Common  Pleas  district,  before  or  at  the 
time  of  filing  such  affidavit.  The  provision  for  such  change  of  venue  seems  to 
be  mandatory,  leaving  nothing  for  the  judge  to  determine  in  regard  to' the  fact, 
except  to  name  the  county  to  which  the  change  shall  bo  made,  and  allowing  the 
proper  entry  to  be  put  upon  the  journal.  '  Hamilton  county  constitutes  the  en- 
tire first  Common  Pleas  judicial  district  of  the  state,  and  has  seven  common 
pleas  judges,  who  may  and  do  sit  separately,  and  try  and  decide  causes  as  the 
Court  of  Common  Pleas  of  that  county. 

Sections  4G4,  465  (section  550,  Sup.,  pp.  43,  44)  provide  for  a  change  of  venue 
when  the  trialjudge  is  disqualified,  "and  there  is  no  other  judge  in,  etc.,  who  is 
not  so  disqualified."  Perhaps  this  section  (550),  and  section  5704,  may  be  con- 
strued together,  so  that  the  case  could  be  transferred  to  another  judge  in  that 
county  for  trial.  If  not,  section  6704  can  not  apply  to  Hamilton  county,  and 
would  not,  tiierefore,  have  a  uniform  operation  throughout  the  state,  upon 
which  ground  its  constitutionality  might  be  questioned.  If  the  case  can  be 
transferred  from  one  to  another  judge  in  that  county,  the  constitutional  ques- 
tion will  not  arise.  In  ordinary  civil  and  criminal  ca'ses,  no  such  question  can 
arise,  as  the  change  ofvenue  is  governed  by  sections  5032  and  7263. 

Order  Changing  Venue. 

[Form  702.    §  5704.] 

A.  B.          1 
No.  — .]  vs.  >  Divorce — Change  of  Venue  to County. 

C.  B.     .       j 
Upon  the  application  and  affidavit  filed  herein  of  said  C.  B.  it  is  ordered 
by  the   court  that  the  venue  in  this  case  be  and    the  same  is  hereby 

changed  to county  in  this  Common  Pleas  judicial  district;  and  the 

clerk  of  this  court  is  hereby  directed,  forthwith,  to  transmit  all  the  files, 
together  with  a  certified  copy  of  the  docket  and  journal  entries  in  this 
cause,  to  the  clerk  of  the  Court  of  Common  Pleas  of  said county. 

Decree  of  Divorce  and  for  Alimony,  etc. 

[Form  703.    §5699.] 
A.  B.  ] 

No.  — .]  vs.  >  Divorce,  etc. — Decree  for  Petitioner. 

C.  B.  ] 

This  day  this  cause  came  on  to  be  heard  upon  the  petition  of  the  plaintiff, 
the  defendant  being  in  default  [or,  the  answer,  and  answer  and  cross-petition 
of  the  defendant,  and  the  reply  of  the  plaintiff  thereto];  and  the  court 
having  heard  all  the  proofs  and  evidence  adduced  by  the  parties  respect^ 
ively,  and  the  arguments  of  their  counsel,  and  being  fully  advised  in  the 
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premises,  doth  find  that  the  suid  defendant,  C.  E.,  is  guilty  of  [here  state 
lK€  ground  for  divorce  of  which  he  is  found  guilty\  and  that  all  and  singular 
the  facts  alleged  in  the  petition  ure  true  [and  that  all  and  singular  the 
facts  stated  in  said  defendant's  answer  and  answer  and  cross-petition  are 
untrue,  and  the  same  is  dismissed]. 

Whereupon,  by  reason  nf  said  aggrensions  on  the  part  of  said  C.  B.,  the 
said  A  B.  is  hereby  granted  an  absolute  divorce  from  her  said  husband, 
and  the  said  marriage  between  them  annulled,  and  .she  \a  restored  to  her 
former  name  of . 

It  is  further  ordered  and  adjudged  by  the  court  that,  as  and  for  her  ali- 
mony, the  said  plaintiff  be  allowed,  and  paid  by  said  defendant,  as  fol- 
lows, to  wit:  \_liere  state  the  amount  and  terms  of  jiat/nient  of  such  a/tmony]  ;  the 
said  judgment  for  such  said  alimony  being  hereby  expressly  made  a  lien, 
in  whose  hands  soever  the  same  may  come,  upon  the  following  real  estate 
of  the  defendant,  to  wit :  [Here  describe  the  same.'\ 

And  said  plaintiff  is  further  adjudged  the  contingent  right  of  dower  in 
all  the  real  estate  of  her  said  husband,  as  fully  as  if  this  divorce  had  not 
been  granted,  acquired  by  him  prior  to  the  entry  hereof. 

And  it  is  further  ordered  by  the  court  that  the  plaintiff  be  and  she 
hereby  is  restored  to  all  her  lands,  tenements,  and  hereditaments,  not 
previously  disposed  of. 

Ordered  and  adjudged  further  that  the  said  A.  B.  have  and  keep  the 

custody  of  said  minor  children, ,  aged years,  and ,  aged 

years  the  said  C  B.  to  have  the  right  and  privilege  of  visiting  and  seeing 
them,  at  all  convenient  times. 

And  it  is  further  adjudged  that  the  said  C.  B.  pay  the  costs  of  this  action, 

to  be  taxed  [including  a  counsel  fee  of dollars  to  plaintifTs  attorney, 

Mr. ];  and  in  default  thereof  that  execution  issue  therefor.     And  in 

default  of  the  payment  by  said  C.  B.  of  said  alimony,  or  any  part  thereof, 
at  any  time  for  [ten  days]  after  the  same  becomes  due,  execution  may  issae 
therefor  also  an  order  for  the  sale  of  said  real  estate  upon  which  the  same 
is  made  a  lien  as  upon  execution. 

Note. — Where  a  petition  is  not  granted,  but  a  divorce,  etc.,  is  granted  to  the 
defendant  upon  cross-petition,  the  entry  will  state  the  dismissal  of  such  peti- 
tion. Mnd  decree  upon  the  eroM-petition  as  though  the  defendant  were  cont- 
plainant 

Proceedings  to  obtain  temporary  alimony  during  the  pendency  of  the  action 
will  present  no  difSculty  to  the  lawyer. 

If  a  divorce  is  granted  to  the  husband  by  reason  of  the  aggression  of  the  wifn, 
she  »ball  be  barred  of  all  right  of  dower  in  his  lands,  and  the  court  shall  ad- 
judge to  her  such  share  of  his  real  or  personal  prof>erty,  or  both,  as  it  deems 
ju«t  and  reasonable;  and  restore  to  her  the  whole  of  her  real  estate  nol  pre- 
viously disposed  of.    \  5700. 
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Supplemental  Pleading  to  Modify  Former  Decree  as  to 
Custody  of  ;Minor  Children. 

[Form  704.     §  5119.     (Notice  to  be  given  other  party.)     38  (J.  S.  558.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,      | 
No.  — .]  vs.  y  Supplemental  Petition  [^or.  Answer]. 

C.  B.,  Defendant,    j 
And  now  comes  the  said  plaintiff  lor,  defendant]  and  states  to  tha 
court  that  since  the  rendition  of  the  decree  lierein  awarding  the  custody 

of  said  minor  child, ,  aged  years,  to  said  ,  the  following 

changes  in  circumstances  and  conditions  have  taken  place:   \_Here  state 
such  subsequent  facts  J] 

Wherefore,  the  said prays  for  the  change  of  the  terms  of  said  de- 
cree, as  follows:  [Aere  state  what  changes  are  asked],  and  for  all  proper 
relief 

Original  Action  to  Modify  Decree  for  Alimony. 


[Form  705.    Olney  V.  Watts,  43  O.  S.  499.] 

Common  Pleas  Court  of County,  Ohio. 

C.  B.,  Plaintiff.  ] 

No.  -^.]  vs.  >  Petition. 

A.  B.,  now  A.  D.,  Wife  of  L.  D.,  Defendant.  ] 

The  plaintiff  herein,  C.  B.,  says  that  on  or  about  the day  of ^ 

A.  D.  18 — ,  in  said  Common  Pleas  Court  of County,  the  said  A.  B., 

then  his  wife,  duly  brought  an  action,  the  same  being  numbered  , 

against  this  plaintiff  for  a  divorce  from  him  and  to  obtain  the  allowance 
of  alimony  to  her  payable  by  him;  and  in  said  action  such  proceedings 

were  had  that,  by  the  judgment  and  final  order  of  said  court,  at  the 

term  thereof,  a.  d.  18 — ,  said  A.  B.  obtained  a  divorce  from  this  plaintiff, 
whereby  their  marriage  was  absolutely  dissolved ;  and  also  a  judgment 
and  decree  for  alimony,  as  follows:  \^Here  give  exactly  the  decree  for  ali- 
tnonj/.'] 

All  of  which  will  more  fully  and  at  large  appear,  reference  being  had  to 
the  record  of  said  cause,  a  duly  certified  copy  of  which  is  hereto  attached, 
and  filed  herewith,  marked  "A." 

And  that,  since  the  rendition  of  said  judgment  and  decree,  to  wit, 
about  the  day  of ,  a.  d.  18 — ,  the  said  defendant,  A.  B.,  inter- 
married with  the  said  L.  D.  and  has  ever  since  been  and  remained,  and 
now  is,  his  wife;  that  said  L.  D.  has,  ever  since  such  marriage,  been  and 
now  is  financially  able  to,  and  has  supported,  and  does  in  fact  support 
her,  he  being  a  naan  of  abundant  means  and  able  to  do  so. 

Wherefore,  the  plaintiff  prays  that  said  decree  of  alimony  be  vacated 

permanently  from  the  day  of ,  a.  i>.   18 — ,  and  for  all  proper 

relief. 
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An  appeal  from  an  order  clisroissing  an  action  for  divorce,  withotd 
final  Iwarhig,  will  lie  to  the  Circuit  Court,  but  iu  no  other  case. 

And  a  final  order  or  judgment  granting  or  refusing  alimony  may 
be  so  appealed,  whether  a  divorce  has  been  granted  in  the  action  or 
not.     §  5706. 

Of  course,  such  order  or  judgment  for  alimony,  but  not  for  divorce, 
whether  granted  or  refused,  can  be  reviewed  upon  f>etition  in  error,  to 
do  which  a  bill  of  exceptions  in  most  cases  will  be  necessary. 

For  Marriages,  see  sections  6384-6394. 

The  form  of  a  petition  to  obtain  provisional  remedies,  by  a  wife 
against  her  husband,  under  section  5705,  is  given.  Form  722. 

The  action  can  not  be  appropriately  classed  with  proceedings  to  ob- 
tain divorce  or  alimony. 
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CHAPTER   LXV. 

BASTARDY.     (Tit.  1,  Div.  7,  Ch.  3.) 

Complaint  and  warrant  of  arrest.  Sec.  5614,  When  an  unmarried 
woman,  who  has  been  delivered  of  or  is  pregnant  with  a  bastard  child, 
makes  complaint  thereof  iu  writing,  under  oath,  before  any  justice  of 
the  peace,  charging  a  person  with  being  the  father  of  such  child,  the 
justice  shall  thereupon  issue  his  warrant,  directed  to  any  sheriif  or 
constable  of  this  state,  commanding  him  to  pursue  and  arrest  such 
accused  person  in  any  county  in  the  state,  and  bring  him  forthwith 
before  the  justice  to  answer  the  complaint. 

(a)  This  proceeding  can  not  be  maintained  on  complaint  of  the 
mother  when  the  child  in  question  was  begotten  and  born  during  law- 
ful wedlock.  Haworth  v.  Gill,  20  O.  S.  627.  And  the  complaint 
should  always  set  forth  that  the  complainant  is  an  unmarried  woman. 
Edwards  v.  Knight,  8  0,  375.  And  the  proceeding  may  be  brought 
in  this  state,  notwithstanding  the  child  was  begotten  and  born  in 
another  state,  and  the  jnother  and  child  never  were  residents  of  this 
state.     McGary  v.  Bemnglon,  41  O.  S.  280, 

A  mayor  has  jurisdiction  in  bastardy  concurrent  with  justices. 
MUkr  V.  Oehler,  36  O.  S.  624.  '      • 

Examination  oftJie  complainant.  Sec,  5615,  Upon  the  return  of  the 
warrant  the  justice  shall  examine  the  complainant,  under  oath,  in 
the  presence  of  the  accused,  respecting  the  cause  of  her  complaint; 
the  accused  shall  be  allowed  to  ask  the  complainant,  when  under  oath, 
any  question  he  may  think  necessary  for  his  defense ;  and  the  exam- 
ination of  the  complainant  by  the  justice,  the  questions  of  the  defend- 
ant, and  the  answers  thereto  by  the  complainant,  shall  be  reduced  to 
writing,  in  the  presence  of  the  justice,  and  subscribed  by  the  com- 
plainant. 

(a)  On  such  examination  the  justice  is  authorized  to  administer  an 
oath  only  to  the  complainant,  and  no  other  witnesses  can  be  examined. 
Hamm  v.  Wichline,  26  O.  S.  81, 

Adjournment  of  examination  and  bond  to  answer  complaint.  Sec.  5616. 
The  justice  may,  on  the  request  of  either  party,  and  upon  good  cause 
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shown,  continue  the  examination  fur  a  perioil  not  to  exceed  ten  day*, 
U|xm  the  accused  entering  into  a  recognizance  to  the  State  of  Ohio, 
with  sufficient  surety,  in  a  sum  not  Icjm  than  three  hundred  nor 
more  than  xix  hundred  dollars,  to  appear  and  answer  the  complaint, 
at  the  time  fixe<l  for  the  hearing  thereof,  and  abide  the  order  of  the 
justice. 

Compromine  atid  bond.  Sec.  5617.  If,  during  the  examination  be- 
fore the  ju:»iice,  or  at  any  time  before  judgment  in  the  Court  of  Com- 
mon Pleas,  the  accused  pay,  or  secure  to  be  j)aid,  to  the  complainant, 
such  amount  «>f  money  or  property  as  she  may  agree  to  receive  in  full 
satisfaction,  and  give  bond  to  the  State  of  Ohio,  with  sufficient  surely, 
to  be  approved  by  the  justice,  court,  or  judge  in  vacation,  conditioned 
to  save  any  county,  township,  or  municipal  corporation  within  the  state 
free  from  all  charges  for  the  maiuienance  of  such  bastard  child,  the 
justice,  court,  or  judge  in  vacation,  shall  discharge  the  accused  from 
custody,  u|x>n  payment  of  the  costs  of  prosecution;  but  such  agree- 
ment shall  l)e  made  or  acknowledged  by  both  parties,  in  the  presence 
of  the  justice,  court,  or  judge,  who  shall  thereupon  enter  a  memoran- 
dum thereof  uix)n  his  docket,  or  cjiuse  the  same  to  be  made  u{X)n  the 
journal. 

(a)  Where,  in  a  prosecution  under  this  chapter,  the  accused  pleads 
a  former  prosecution  on  the  same  charge,  and  a  compromise  thereof 
with  the  complainant,  before  a  justice  of  the  peace,  the  plea  may  be 
defeated  by  showing  that  such  compromise  or  settlement  was  ob- 
tained by  the  fraud  of  the  accused.  Kezartee  v.  Cartmell,  31  O.  S. 
522. 

In  an  action  on  a  promissory  note  given  by  a  party  in  custtxly  be- 
fore a  justice  of  the  peace,  on  a  charge  of  being  the  father  of  a  bas- 
tard child,  to  the  mother  of  such  child,  for  a  compromise  of  such  pros- 
ecution and  for  the  support  of  the  child,  the  facts  that  the  agreement 
of  compromise  was  not  acknowledged  before  the  justice,  that  no  mem- 
orandum of  the  same  was  entered  on  his  docket,  and  that  no  bond 
was  given  conditioned  that  the  child  should  not  become  a  township 
charge,  constitute  no  defense  to  the  action;  nor  does  an  answer  in 
such  action  averring  that  the  child  lived  but  a  few  days  after  birth, 
an<l  that  no  expense  was  incurred  in  the  support  of  the  child,  state 
facts  sufficient  to  constitute  such  defense.  Maxwell  v.  Campbell,  8  O. 
8.  265. 

Wlien  no  compromise  made,  aceuaed  to  be  recognized.  Sec.  5618. 
When  a  compromise  is  not  made,  the  justice  before  whom  the  com- 
plaint was  made  shall  bind  the  accused  to  ap{)ear  at  the  next  term  of 
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the  Court  of  Common  Pleas,  iu  a  recognizance  to  the  State  of  Ohio, 
with  sufficient  surety,  in  a  sura  not  less  than  three  hundred  nor  more 
than  six  hundred  dollars,  to  answer  the  accusation,  and  abide  the  order 
of  the  court ;  and  on  neglect  or  refusal  to  find  such  security,  the  justice 
shall  cause  the  accused  to  be  committed  to  the  jail  of  the  county,  there 
to  be  held  to  answer  the  complaint. 

(a)  The  surety  in  such  recognizance  is  not  bound  for  the  payment 
of  the  final  judgment,  but  undertakes  only  for  the  defendant's  appear- 
ance, and  submission  to  such  further  order  as  the  court  may  make 
touching  a  continuance  or  his  appearance  in  court.  Gebhart  v.  Drake^ 
24  O.  S.  177.     But  see  section  .5623. 

Proceedings  for  discharge,  on  hail,  of  person  committed  in  default  thereof. 
Sec.  5619.  A  person  committed  to  jail  for  failure  to  give  such  recogni- 
zance may  be  discharged  from  custody  by  entering  into  recognizance, 
with  sufficient  surety,  in  a  sum  not  less  than  one  hundred  nor  more 
than  six  hundred  dollars,  to  be  taken  and  approved  by  a  judge  of  the 
Court  of  Common  Pleas,  or  the  probate  judge  of  the  county,  and  by 
him  filed  in  the  office  of  the  clerk  of  the  Court  of  Common  Pleas. 

Justice  shall  file  transcript  a^id  papers  tvith  clerk.  Sec  5620.  The  jus- 
tice before  whom  the  examination  is  had  shall,  within  thirty  days 
thereafter,  file  with  the  clerk  of  the  Court  of  Common  Pleas  of  the 
county  a  certified  transcript  of  the  proceedings,  together  with  the  recog- 
nizance, if  any  be  taken,  and  all  other  papers  therein. 

(a)  The  neglect  of  a  justice  to  file  the  transcript  and  other  papers 
within  thirty  days  does  not  defeat  the  prosecution  ;  when  the  tran- 
script filed  in  the  Common  Pleas  has  been  lost,  a  new  one  may  be  sub- 
stituted, and  if  the  written  examination  of  the  complainant  has  been 
lost,  its  contents  may  be  proved  by  parol,  and  for  that  purpose  the 
complainant  is  a  competent  witness ;  and  if  at  the  trial  term  such 
papers  are  lost,  a  motion  by  the  defendant  to  continue  the  cause  until 
the  papers  are  found  is  addressed  to  the  discretion  of  the  court,  and  the 
overruling  of  the  motion  is  not  error.     Hoff  v.  Fisher,  26  O.  S.  7. 

Continv/xnce  of  cau^e  in  Common  Pleas — Effect  on  bond.  Sec.  5621. 
If,at  the  next  term  of  the  court,  the  complainant  has  not  been  delivered, 
or  isunable  to  attend,  or  if  there  be  any  other  sufficient  reason  there- 
for, the  court  may  order  a  continuance  of  the  cause;  and  such  con- 
tinuance shall  operate  as  a  renewal  of  the  recognizance,  which  shall 
remain  in  full  force  nuti  final  judgment. 

(a)  The  transcript  and  recognizance  were  filed  at  the  term  of  the 
court  to  which  the  defendant  was  recognized,  but  there  was  no  order 
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continuing  the  cau:!>e  either  at  that  term,  or  the  tenn  when  the  cause 
wad  tried,  and  a  verdict  uf  guilty  rendered  and  judgmeut  pronounced 
against  the  defendant  in  his  aheence.  Hdd,  that  there  being  no  con- 
tinuance of  the  cau«?  at  tl>e  first  terra,  the  reco;jnizance  did  not  bind 
the  defendant  to  a[)})ear  at  at  any  subsequent  term,  aud  the  trial  in  his 
absence  was  unauthorized.     Grieve  v.  Freytag,  31  O.  S.  147. 

Surrender  of  accused  by  ifureties  and  new  recognizance.  Sec.  5622.  If 
t'.ie  sureties  on  the  recognizance,  at  any  term  of  the  Court  of  Common 
Pleas,  surrender  the  accused,  and  request  to  be  released  from  the  recog- 
nizance, or  if  the  court  deem  the  recognizance  insufficient,  the  court 
may  order  a  new  recognizance  to  be  taken,  cancel  the  first  recognizance, 
and  commit  the  accused  until  a  new  recognizance  is  given. 

Failure  of  aecu^d  to  apjtear  at  court  and  forfeiture  of  recognizance.  Sec. 
5623.  If  the  accused  fail  to  aj)pear  at  the  term  of  the  court  to  which 
he  is  recognized,  his  recognizance  shall  be  forfeited  ;  and  if  a  verdict 
of  guilty  be  rendered,  and  judgment  entered  thereon  as  hereinafter 
provided,  the  amount  of  such  forfeited  recognizance  shall  be  applied  in 
payment  of  the  judgment. 

Aceiuicd  to  be  permitted  to  defend.  Sec.  5624.  Before  or  upon  the  hear- 
ing of  the  complaint,  the  court,  in  every  case,  shall  permit  the  accused 
to  appear  in  jierson,  or  by  counsel,  and  make  defense. 

The  trial  in  court.  Sec.  5625.  When  the  accused  pleads  not  guilty 
of  the  charge  before  the  court  to  which  he  is  recognized  to  appear, 
or,  having  been  recognized,  fails  to  ap|)ear,  the  court  shall  order  the 
issue  to  be  tried  by  a  jur}' ;  and  at  the  trial  of  such  issue,  the  exami- 
nation before  the  justice  shall  be  given  in  evidence  by  the  complainant 

(a)  A  trial  can  not  be  had  without  the  presence  and  testimony  of  the 
mother  of  the  illegitimate  child.     Baxter  v.  Columbia  Tp.,  16  O.  S.  56. 

Order  cf  court  when  aeeiued  adjudged  reputed  father.  Sec.  5626.  If 
the  accused,  in  person  or  by  counsel,  confess  in  court  that  the  accusa- 
tion is  true,  or  if,  u{>ou  the  trial,  the  jury  find  him  guilty,  he  shall  be 
adjudged  the  reputed  father  of  the  bastard  child,  and  shall  stand 
charged  with  the  maintenance  thereof  in  such  sum  as  the  court  shall 
order  and  direct,  with  payment  of  costs  of  prosecution ;  the  court  shall 
require  the  reputed  father  to  give  security  to  perform  such  order ;  aud 
in  case  he  neglect  or  refuse  to  give  such  security,  and  pay  the  costs  of 
prosecution,  he  shall  be  committed  to  the  jail  of  the  county,  there  to 
remain,  except  as  provided  in  the  next  section,  until  he  complies  with 
the  order  of  the  court. 

(a)  The  provision  of  this  section  for  impriaonmcnt  is  not  in  conflict 
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with  section  15,  article  1,  of  the  Constitution,  the  sum  in  which  the 
defendant  is  charged  not  being  a  debt,  within  the  meaning  of  that 
section.     Musser  v.  Stewart,  21  O.  S.  353. 

The  provisions  of  section  5520  have  no  application  to  a  proceeding 
under  this  chapter.     Hootman  v.  Shriner,  15  O.  S.  48. 

An  order  of  maintenance  is  a  judgment  of  a  court  of  competent  juris- 
diction, and  can  not  be  impeached  collaterally;  and  such  judgment 
may  be  enforced  by  execution  as  in  other  cases,  the  security  given 
being  only  to  be  resorted  to  in  case  of  the  inability  of  the  defendant. 
Darby  v.  Carson,  9  O.  149. 

Wlien  'putative  father  entitled  to  benefits  of  'provisions  of  law  relating  to 
imlovent  debtors.  Sec.  5627.  Such  putative  father,  after  ha/ing  been 
confined  in  prison  for  the  period  of  three  montks,  for  failing  to  comply 
Avith  the  order  of  the  court  provided  for  in  the  last  section,  shall  be 
entitled  to  the  benefits  of  the  provisions  of  law  relating  to  insolvent 
debtors,  in  the  same  manner  as  persons  imprisoned  for  debt;  but  be- 
fore such  putative  father  shall  receive  or  be  entitled  to  such  benefits, 
he  shall  give  at  least  three  days'  notice  to  the  complainant  or  her  at- 
torney, of  his  intention  to  apply  therefor. 

Effect  of  death  of  mother  upon  the  prosecution,  if  child  living.  Sec. 
5628.  The  death  of  the  mother  shall  not  abate  the  prosecution,  if  the 
child  is  living,  but  a  suggestion  of  the  fact  shall  be  made,  and  the 
name  of  the  child  substituted  upon  the  record  for  that  of  the  mother, 
and  a  guardian  ad  lit&m  appointed,  who  shall  not  be  liable  for  costs  ; 
and  in  such  case  the  testimony  of  the  mother,  reduced  to  writing  be- 
fore the  justice,  may  be  read  in  evidence. 

Effect  of  death  of  child  upon  prosecution,  if  mother  living.  Sec.  5629. 
The  death  of  a  bastard  child  shall  not  be  cause  of  abatement,  or  bar  to 
a  prosecution  for  bastardy,  if  the  mother  is  living  ;  but  the  court  try- 
ing the  cause  shall,  on  conviction,  take  the  death  into  consideration, 
and  give  judgment  for  such  sum  as  it  deems  just,  the  payment  of 
which,  or  security  therefor,  may  be  enforced  as  above  provided. 

Upon  death  of  child  after  judgment,  court  muy  modify  amount.  Sec. 
5630.  Upon  the  death  of  a  bastard  child  after  judgment,  and  before 
the  expiration  of  the  time  limited  for  the  last  payment  on  the  judg- 
ment, the  court  which  rendered  the  judgment  may,  on  motion  and 
notice,  make  such  reduction  in  the  amount  of  the  same  as  is  proper 
and  just  in  consequence  of  such  death. 

Justice  to  furnish  complainant  transcript  on  failure  of  officer  to  arrest  ac- 
cused. Sec.  5631.  When  it  appears  from  the  return  of  the  officer  upon 
the  warrant  that  the  accused  could  not  be  arrested,  the  justice  shall» 


BASTARDY.  1147 

upon  demand,  forthwiih  make  a  certified  transcript  of  the  proceedings 
had  before  him,  including  copies  of  the  complaint  aud  warrant,  with 
the  return  thereon,  and  deliver  the  same  to  the  complainant,  or  her 
agent  or  attorney. 

Order  of  attachment,  and  grounds  Viereof.  Sec.  5632.  Upon  the  filing 
of  the  transcript  mentioned  in  the  preceding  section,  in  the  office  of  the 
clerk  of  the  Court  of  Common  Pleas  of  the  county  in  which  the  justice 
resides,  an  onier  of  attachment  shall  be  issued  by  the  clerk,  when 
there  is  filed  in  his  office  an  affidavit  of  the  complainant,  her  agent  or 
attorney,  showing — 

First.  That  the  complainant  is  the  mother  of  a  bastard  child,  or 
that  she  is  pregnant  with  a  child,  which,  if  born  alive,  will  be  a 
bastard. 

Second.     That  the  accused  jierson  is  the  father  of  such  child. 

Third.     The  existence  of  one  or  more  of  the  following  grounds: 

1.  That  the  accused  is  a  non-resident  of  this  stixto  ;  or, 

2.  Has  abscoude<l  with  the  intent  to  defraud  complainant ;  or, 

3.  Has  left  the  county  of  his  residence  to  avoid  the  service  of  a  war- 
rant ;  or, 

4.  So  conceals  himself  that  a  warrant  can  not  be  served  upon  him. 
Proceedings  under  attachment  nanie  as  in  civil  actions.     Sec.  5633.  The 

order  of  attachment  shall  issue  without  an  umlertaking ;  the  amount 
of  pro|)erty  seized  thereon  shall  not  exceed  one  Viousand  dollars  in  ap- 
praised value ;  and  attachments  under  this  chapter  shall  be  subject  to 
the  provisions  of  this  title  in  reference  to  attachments  in  civil  actions, 
and  be  governed  in  all  respects  thereby. 

Services  by  publication.  Sec.  5634.  Upon  the  return  of  the  order  of 
attachment,  fiervice  may  be  had  by  the  ])ublication,  for  six  consecutive 
weda,  in  some  newspaper  of  general  circulation  in  the  CDunty  wherein 
the  cause  is  pending,  of  a  notice  of  the  pendency  of  the  proceeding, 
stating  the  object  thereof,  the  substance  of  the  complaint,  and  that  an 
order  of  attachment  has  been  issued  and  served  therein  ;  and  in  such 
case,  copies  qf  the  complaint  and  order  of  attachment,  with  the  return 
thereon,  shall  forthwith  be  deposited  in  the  ]x>st-<)ffice,  directed  to  the 
accused  at  his  place  of  residence,  unless  it  be  made  to  appear  to  the 
court,  by  affidavit  or  otherwise,  that  such  residence  is  unknown  to  the 
complainant,  and  could  not,  with  reasonable  diligence,  be  ascertained 
by  her. 

Pergonal  service  cf  copies  of  complaint  may  be  made  tchen  residence  of  do- 
fendarit  knmen.  Sec.  5635.  If  the  defentlant's  place  of  residence  is 
known,  personal  service  of  certifie<l  copies  of  the  complaint  and  order 
of  attachment,  with  the  returns  there^m,  may  be  made  at  complain- 
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ant's  election,  instead  of  service  by  publication ;  and  the  cause  may  be 
heard  ttnd  determined  at  any  time  after  the  expiration  of  six  weeks 
from  the  time  of  personal  service,  or  the  first  publication  of  the  notice 
provided  for  in  the  last  section. 

Order  of  court  with  respect  to  attached  property.  Sec.  5636.  If,  upon 
such  trial,  the  accused  be  adjudged  to  be  the  reputed  father  of  the 
child,  the  court  shall  order  that  unless  the  defendant,  within  a  day  to 
be  fixed  by  the  court,  pay  the  sum  adjudged  against  him,  with  costs 
of  prosecution,  so  much  of  the  property  remaining  in  the  hands  of  the 
officer,  after  applying  the  money  arising  from  the  sale  of  perishable 
property,  and  so  much  of  the  personal  property,  and  lands  and  tene- 
ments, if  any,  as  may  be  necessary  to  satisfy  such  order,  be  sold,  under 
the  same  restrictions  and  regulations  as  if  the  same  had  been  levied  on 
by  execution;  the  money  arising  therefrom,  with  the  amount  that  may 
be  recovered  from  the  garnishee,  shall  be  subject  to  the  order  and  con- 
trol of  the  court,  and  be  applied  to  satisfy  such  order  in  such  sums  and 
at  such  times  as  the  court  may  order  and  direct ;  [if  there  be  not  enough 
to  satisfy  the  same,  the  order  of  the  court  shall  stand,  and  execution 
may  issue  thereon  for  the  residue,  in  all  respects  as  in  judgments  at 
law ;  and  any  surplus  of  attached  property,  or  its  proceeds,  shall  be 
returned  to  the  defendant].     See  Pennoyer  v.  Neff,  95  U.  S.  714. 

Provision  for  prosecution  of  suits  by  persons  interested  in  support  of  child. 
Sec.  5637.  When  a  woman  has  a  bastard  child,  and  neglects  to  bring 
a  suit  for  its  maintenance,  or  commences  a  suit  and  fails  to  prosecute 
it  to  final  judgment,  the  trustees  of  a  township,  or  treasurer  of  a  mu- 
nicipal corporation,  interested  in  the  support  of  such  bastard  child, 
or  the  directors  of  a  county  infirmaiy  in  which  she  becomes  a  charge, 
may,  when  sufficient  security  is  not  offered  to  save  such  county,  town- 
ship, or  municipal  corporation  from  expense,  make  complaint  in  behalf 
of  such  county,  township,  or  municipal  corporation,  against  him  who 
is  accused  of  begetting  such  child,  or  may  take  up  and  prosecute  a 
complaint  begun  by  the  mother  of  such  child. 

Who  may  recover  on  bond  given  in  bastardy  proceedings.  Sec.  5638. 
The  directors  of  the  infirmary  of  a  county,  the  trustees  of  a  township 
or  the  treasurer  of  a  municipal  corporation,  in  which  a  bastard  child 
becomes  a  charge,  may  sue  and  recover  upon  any  bond  given  to  the 
State  of  Ohio  in  any  proceeding  against  the  reputed  father  of  such 
bastard  child  ;  and  the  provisions  of  this  chapter,  and  all  the  remedies 
herein  allowed,  shall  apply  to  all  classes  [cases]  in  which  the  infirmary 
directors,  trustees  of  townships,  or  treasurers  of  municipal  corporations, 
are  authorized  to  commence  or  prosecute  a  complaint  against  the  re- 
puted father  of  an  illegitimate  child. 
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The  procedure  and  forms  in  bastardy  cases,  before  justices  of  the 
peace,  are  ^IJy  treated  and  given  in  "  Swan's  Treatise  "  for  justices, 
tu  which  it  is  not  only  unnecessary,  but  would  be  inexcusable,  in  any 
one,  to  attempt  to  adtl  any  thing. 

When  the  case  coiues  into  the  Court  of  Common  Pleas  upon  the 
transcript  of  the  justice  of  the  peace,  it  is  there  tried  upon  the  "com- 
plaint "  filed  before  the  justice,  to  which,  if  controverted,  the  defend- 
ant simply  pleads  "  not  guilty,"  and  such  plea  is  entered  upon  the 
journal. 

The  proceeding  i.s,  at  most,  but  qitasi  criminal,  and  so  far  partakes 
of  the  nature  of  a  civil  action,  that  before  a  party  accused  in  a  crimi- 
nal case  was  competent  to  testify,  he  could  do  so  under  sections  5240, 
5242.     Carter  v.  Krise,  9  O.  S.  402. 

The  provision  of  section  5520,  providing  for  the  discharge  of  an  im- 
prisoned debtor  if  jail  fees  are  not  paid,  does  not  apply  to  bastardy 
cases.     Hootman  v.  ScJiriner,  15  O.  S.  43. 

Afier  three  months  imprisonment  upon  final  judgment,  in  default  of 
giving  security  as  required,  the  defendant  is  entitled  to  the  benefit  of 
the  insolvent  laws.     §§  5627,  6359-6383. 

The  imprisonment  provisions  of  the  bastardy  statute  are  constitu- 
tional. Mtiseer  \.  Stewart,  21  O.  S.  353.  The  claim  not  being  "a 
debt"  within  the  meaning  of  article  1,  section  15. 

The  marriage  of  an  unmarried  woman  to  another  than  the  accused, 
pen<ling  the  proceedings  in  court,  does  not  abate  the  case,  the  question 
still  remaining  whether  the  accused  was  the  father  of  the  child.  Roth 
V.  Jacobs,  21  O.  S.  646. 

Every  reasonable  intendment  is  to  be  made  in  favor  of  proceedings 
before  justices  of  the  peace,  and  where  the  record  states  "  an  affidavit 
according  to  law,"  it  will  be  intended  as  the  written  accusation  required 
by  the  statute.     tState  v.  Smith,  Tappan,  143. 

If  the  proceeding  is  in  the  name  of  the  state  as  complainant,  the 

complaint  should  say  :   "  On  the  relation  of ."     It  is  the  better 

practice  to  file  the  complaint  in  the  woman's  name.  Devinney  v.  Stattf 
W.  564. 

The  misnomer  of  the  township,  or  the  insertion  of  the  name  of  an- 
other towniihip,  for  whose  benefit  a  recognizance  is  taken,  does  not 
afiect  its  validity  against  the  obligors.     Clark  v.  Petty,  29  O.  S.  452. 

Such  recognizances  are  not  in  the  nature  of  bonds  of  indemnity,  and 
when  f6rfeite<l,  the  full  amount  of  the  |>enaUy,  with  interest  from  the 
<iate  of  forfeiture,  may  bo  recovcretl,  without  averring  any  loss  or 
damage  sustained  by  the  mother  of  the  child,  or  tlie  township  where  it 

was  horn.     Pnrtrr  v.  Stale,  23  O.  S.  320  ;  Clark  v.  Petty,  29  O.  8.  452. 

2r. 
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Compromise  of  Bastardy  Case.  , 

[Form  706.    §5617.] 
A.  B.  ] 
No.  — .]  vs.      >  Bastardy. 
C.  D.  j 

This  day  the  said  parties  came  into  court  [«r,  before ,  a  judge  of  said 

Court  of  Common  Pleas  of  County],  and  made  and  acknowledged 

an  agreement  of  settlement,  and  the  terms  thereof,  of  this  cause  and  the 
proceedings  therein,  the  said  C.  D.  having  [paid]  [or,]  secured  to  be  paid 

to  the  said  A.  B.  the  sum  of dollars,  as  follows :  [Here  state  the  terms 

of  the  settlement.  \ 

And  thereupon  said  C.  D.,  with  E.  F.  and  G.  H.  as  his  sureties,  gave  their 

joint  and  several  bond  to  the  State  of  Ohio  [in  the  sum  of  dollars], 

conditioned,  according  to  law,  to  save  any  county,  township,  or  municipal 
corporation  within  this  state  free  from  all  charges  for  the  maintenance  of 
such  bastard  child,  which  bond  and  sureties  are  hereby  accepted  and  ap- 
proved. 

The  form  of  such  bond  will  suggest,  itself  from  the  terms  of  such 
entry. 

In  court,  or  before  a  judge  thereof,  the  entry  must  be  upon  the 
journal  of  the  court,  as  the  judge's  docket  is  not  a  record  recognized 
by  law,  as  is  the  docket  of  a  justice  of  the  peace,  who  must  make  such 
entry  thereon. 

An  entry  stating  only  that  the  parties  compromised  is  not  sufficient, 
and  will  not  bar  a  subsequent  action.  The  entry  must  state  that  the 
agreement  was  made  in  the  presence,  or  its  terms  acknowledged  by  the 
parties  before,  such  justice  of  the  peace,  judge,  or  court.  Kezartee  v. 
CartnieU,  31  O.  S.  522,  527. 

Attachment  against  Defendant's  Property  Issued   by  Court 
OF  Common  Pleas. 

[Form  707.    §5632.] 

The  State  of  Ohio, County,  ss. 

Common  Pleas  Court  of County,  Ohio. 

A.   B.,  Plaintiff,     ] 
No.  — .]     vs.  >  In  Bastardy — Affidavit  for  Attachment. 

C.  D.,  Defendant,  j 

The  above  named  complainant,  A.  B.,  makes  solemn  oath  that  this 
cause  is  pending  in  this  court  upon  the  complaint  of  herself  against  the 
said  defendant,  C.  D.,  in  a  proceeding  in  bastardy,  under  the  statute  iii 
such  case  made  and  provided,  coming  into  this  court  upon  the  transcript 
herein  from  the  docket  of  tS.  T.,  a  justice  of  the  peace  within  and  for  said 
county. 
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1.  That  this  complainant,  an  unmarried  woman,  is  the  mother  of  a 
bastard  child  [or,  is  pregnant  with  a  child  which,  if  born  alive,  will  be  a 
bastard.] 

2.  That  the  accused,  the  saiif  C.  D.,  is  the  father  of  such  child. 

■i.  That  said  C'.  D.  is  a  non-resident  of  this  8tat«  [or,  has  absconded  with 
intent  to  defraud  her,  the  said  complainant,  A.  B. ;  or,  had  left  the  county 
of  his  residence  to  avoid  the  service  of  a  warrant  upon  him  in  this  cause; 
or,  so  conceals  himself  that  a  warrant  can  not  be  served  upon  him.] 

Wherefore,  she  prays  that  an  order  of  attachment  may  issue  herein,  as 
provided  by  law.  A.  B. 

[Jurat :   Oath  in  positive /orm  not  according  to  belief  merely.^ 

The  order  of  attachment  issues  without  an  undertaking  for  a  sum  not 
exceeding  $1,000,  and  in  all  other  respects  is  like  attachment  in  other 
cases.  After  return  of  the  attachment  (showing  the  seizure  of  prop- 
«rty),  service  may  he  made  by  publication  for  six  consecutive  weeks, 
which  will  be  complete  at  the  date  of  the  last  publication.  §  5051. 
Corey.  Oil,  etc.,  Co.,  40  O.  8.  636.  If  defendant's  residence  is  known, 
aervice  may  be  made  by  copy  of  complaint  and  of  order  of  attach- 
ment.    §§  5634,  5635. 

If  the  trial  is  by  jury,  their  verdict  will  be  simply  "  guilty  "  or  "  not 
guilty."  To  find  the  defendant,  "  the  reputed  father,"  alone,  is  not 
sufficient.  Upon  the  finding  of  guilty,  the  court  adjudges  the  defend- 
ant to  be  the  reputed  father.     Devinney  v.  State,  W.  564. 

And  it  is  error  for  the  court  to  render  a  judgment  against  the  de- 
fendant simply  for  a  gross  sum  and  award  execution  ;  there  must  be  a 
judgment  that  he  is  the  reputed  father,  and  an  order  that  he  give 
security,  or  be  committed.  lb.  The  defendant  may  be  tried  in  hia 
absence.     §  5625. 

Verdict. 

[Form  708.    §.^626.] 
A.  B.  ) 

""-i.-i.       I 

We,  the  jury,  upon  the  issue  joined  herein,  do  find  the  defendant,  C.  D., 
guilty  as  charged  in  the  complaint  of  said  A.  B.  ,  Foreman. 

JUDOICENT   WHEN    DEFENDANT   18   FoUND   GUILTY    BY  THE  JuRY,  OR 

Ck>NFEssEs  IN  Open  Court  that  Such  Accusation  is  Trur 


[Form  709.    22  5626,  6636.J 

Na — .']  vs.  Wn  Bastardy — .Judgment  for  Complainant. 

C.  D.  ) 

This  day  this  cause  came  ou  for  hearing  to  the  court;*  and  upon  the 


A.  B.  ) 

'3  vs.  \  In 

C.  D.  ) 
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verdict  of  the  jury  of  guilty  herein  [or,  and  the  said  defendant,  C.  D.,  or, 
by  his  counsel,  L.  M.,  pleads  guilty,  in  open  court,  to  the  charge  stated  in 
the  complaint  herein].  It  is  thereupon  adjudged  by  the  court  that  said 
C.  D.  is  the  reputed  father  of  the  said  bastard  child  of  the  said  complain- 
ant, A.  B.,  and  that  he  stand  charged  with  the  maintenance  thereof  in 

the  sum  of dollars,  to  be  paid   to  said  A.    B.,  as  follows:  [state  terms 

and  times  of  payment'] ;  and  also  that  he  pay  the  costs  of  this  prosecution, 
to  be  taxed. 

And  it  is  further  ordered  by  the  court  that  said  C.  D.  be,  and  he  hereby 
is,  required  to  give  security  to  the  approval  of  this  court,  to  perform  this 
judgment  and  order  forthwith ;  and  in  case  he  neglect  or  refuse  to  give 
such  security,  and  pay  the  said  costs  of  prosecution,  he  be  committed  to 
the  jail  of  this  county,  there  to  remain  until  he  complies  with  this  judg- 
ment and  order,  or  until  he  be  discharged  by  due  process  of  law. 

[§  5636.]  [And  it  is  further  ordered  by  the  court  that  unless  the  said  C 
D.,  within  days  from  the  date  of  this  entry,  pay  the  said  sum  ad- 
judged against  him  as  aforesaid,  with  the  said  costs  of  prosecution,  or 
comply  with  this  judgment  and  order,  the  said  property  attached  herein, 

and  remaining  in  the  hands  of  the  sheriff  of county  (after  applying 

the  money,  to  wit,  $ ,  arising  from  the  sale  of  the  perishable  property 

attached  and  heretofore  sold  herein),  both  personal,  which  is  to  be  first 
exhausted,  and  then  the  lands  and  tenements  of  said  C.  D.,  as  may  be 
necessary  to  satisfy  this  judgment  and  order,  be  sold  as  upon  execution, 
the  sale  money  thereof  brought  into  court,  to  be  subject  to  the  further 
order  and  control  of  this  court.] 

[And  thereupon  said  C.  D.,  with  E.  F.  and  G.  H.  as  his  sureties,  entered 
into  a  written  undertaking,  as  required  by  law,  to  perform  this  judgment 
and  order,  which  undertaking  and  sureties  are  hereby  approved  by  the 
court,  and  said  C.  D.  discharged  from  custody.] 

[Or,  And  the  said  C.  D.  still  neglecting  and  refusing  to  give  security  for 
the  performance  of  said  judgment  and  order,  as  required  by  law  and  by 
such  order,  it  is  hereby  ordered  by  the  court  that  he  be  imprisoned  in  the 
county  jail,  as  hereinbefore  provided.] 

Note. — If  after  such  judgment  the  child  die,  the  same  may  be  modified  by 
the  court  on  motion,  and  notice  thereof  to  the  complainant.     §  5630. 

It  would  seem  that  the  giving  of  such  security  will  not  vacate  the  attach- 
ment, or  release  the  attached  property,  as  such  security  can  only  be  resorted 
to  in  6ase  of  the  defendant's  inability.     Darby  v.  Carson,  9  O.  149. 

Security  for  Performance  of  Such  Order. 

[Form  710.    §  5626.] 

Know  all  men  by  these  presents,  that  we,  C.  D.,  as  principal,  and  E.  F., 
of  [e<c.],  and  G.  H.,  of  [etc.\  as  sureties,  are  jointly  and  severally  bound 
to  the  State  of  Ohio,  for  the  use  and  benefit  of  whom  it  may  concern,  in 
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the  sum  of dollars,  for  the  payment  of  which  we  heroonto  sabscribe 

our  names. 

The  conditions  of  this  obligation  are  as  follows: 

Whereas,  in  the  Court  of  Common  Pleas  of County,  Ohio,  in  cause 

So.  ,  in  bastardy,  wherein  A.  B.  [or,  the  State  of  Ohio,  for  the  use, 

.-tc.  of  A.  B.]  was  complainant  and  siiid  C.  D.  was  defendant,  such  pro 

ceedings  were  had  that  at  the term  of  said  court,  a.  d.  18 — ,  said  C. 

D.  was  duly  adjudged  the  r-eputed  father  of  the  basUird  child  of  said  A 
H  ,  and  the  said  court,  among  other  things,  ordered  and  adjudged  that 

said  C.  D.  pay  to  the  said  A.  B.  the  sum  of dollars,  as  follows:  [here 

ttaU  tht  term*  of  payment  as  in  the  order'\  ;  and  also  the  cost«  of  the  prosecu- 
tion, and  requiring  said  C.  D.  to  give  security  for  the  performance  of  the 
same,  etc.,  all  of  which  will  fully  appear,  reference  being  had  to  said  order 
and  judgment,  which  is  hereby  made. 

Now,  if  said  C.  D.  shall  well  and  truly  perform  said  order  and  judg- 
nifnt,  and  pay  the  said  costs  of  prosecution,  as  required  by  the  terms 
(hereof,  then  this  obligation  to  be  void,  otherwise  to  be  and  remain  in 
full  force.  C.  D.,  Principal. 

E.  F..  Surety. 

{Dau.^  G.  II.,  Surety. 

The  above  undertaking  and  sureties  approved  and  accepted  by  me,  this 

day  of ,  A.  D.  18 — . 

,  Judge  of  the  Common  Pleas  Court  of County. 

BilTTIMUS. 

[Form  71L    g  5626.] 

The  State  of  Ohio, County,  ss. 

To  the  Keeper  of  the  Jail  of  the  County  aforesaid,  Greeting: 

Whereas,  C.  D.  has  been  found  guilty,  and  adjudged  the  reputed  father 
of  the  bastard  child  of  A.  B.,  an  unmarried  woman,  on    her  complaint 

against  him,  by  the  Court  of  Common  Pleaa  of  said county,  in  cause 

Number ,  at  the term  thereof,  a.  i>.  18 — ,  and  ordered  and  ad- 
judged to  pay  her  the  sum  of dollars,  as  follows :   [here  state  tervu  and 

ttmes  of  payment'],  with  the  costs  of  such  prosecution,  taxed  to dollars, 

and  said  court  did  also  order  that  the  said  C.  D.  give  security  to  perform 
such  judgment  and  order  ;  and  in  case  of  his  neglect  or  refusal  so  to  do. 

that  he  be  committed  to  the  jail  of  said county,  there  to  remain 

until  he  complies  with  such  judgment  and  order,  or  be  discharged  by  due 
process  of  law  ;  and  said  C.  D.  having  neglected  and  refused  to  give  such 
said  security,  said  court  duly  ordered  him  to  be  committed  to  said  jail  as 
aforesaid. 

Therefore,  yoa  are  hereby  commanded,  in  the  name  of  the  State  of  Ohio, 
to  receive  into  your  custody,  in  the  jail  of  the  county  aforesaid,  the  said 
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C.  D.,  there  to  remain  until  he  perform  said  judgment  and  order,  or  is 
otherwise  discharged  by  due  process  of  law. 
Witness,  etc. 

[seal.] 

If  the  mother  die  during  the  pendency  of  the  prosecution,  it  may 
continue  as  provided  in  section  5628. 

If  the  mother  lives,  the  death  of  the  child  does  not  bar,  or  abate  such 
prosecution.     §  5629. 
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CHAPTER  LXVI. 

CONTEMPTS  OF  COURT.    (Tit.  1.  Dit.  7) 

What  eoniempts  may  be  punished  mtmnuirUy.  Sec.  5639.  A  court,  or 
judge  at  chambers,  may  punUh,  summarily,  a  |)er8on  puilty  of  misbe- 
havior in  the  presence  of  or  »i  near  the  courier  judge  as  to  obstruct  the 
administration  of  justice. 

(o)  A  boud  taken  by  the  sheriff  for  the  appearance  of  a  defendant  in 
attachment  for  contempt  is  valid.     Morris  v.  Marcy,  4  O.  83. 

It  is  a  contempt  of  court  to  muster,  etc.,  a  militia  company,  with  mar- 
tial music,  so  near  the  court  as  to  disturb  its  proceedings.  State  v. 
Goff,  W.  78. 

Proceedings  in  contempt  are  not  to  secure  respect  to  the  individual 
judges,  but  to  secure  the  majesty  of  the  state  and  people  whom  they 
officially  represent.     Id. 

If  there  be  no  intentional  contempt  of  the  court,  the  party  will  be 
discharged.     Id.;  State  v.  Coulter,  ib.  421. 

What  ads  are  contempts  of  court.  Sec.  5640.  A  person  guilty  of  any 
of  the  following  acts  may  be  punished  as  for  a  contempt: 

1.  Disobedience  of,  or  resistance  to,  a  lawful  writ,  process,  order, 
rule,  judgment,  or  commaud  of  a  court  or  an  officer. 

2.  Misbehavior  of  an  officer  of  the  court  in  the  performance  of  his 
official  duties,  or  in  his  official  transactions. 

3.  A  failure  to  obey  a  subpoena  duly  served,  or  a  refusal  to  be  sworn, 
or  to  answer  as  a  witness,  when  lawfully  required. 

4.  The  rescue,  or  attempted  rescue,  of  a  person  or  of  property  in  the 
custody  of  an  officer  by  virtue  of  an  order  or  process  of  court  held  by  him. 

5.  A  failure  upon  the  part  of  a  person  recognized  to  appear  as  a  wit- 
neas  in  any  court,  to  appear  in  compliance  with  the  terms  of  his  recog- 
nizance. 

Whenaeeuaed  entitled  to  be  heard.  Sec.  5641.  In  cases  under  the 
last  section  (5639),  a  charge  in  writing  ^;hull  be  filed  with  the  clerk,  uu 
eulry  thereof  made  upon  the  journal,  and  an  opportuuity  given  to  the 
accused  to  be  heard,  by  himself  or  counsel;  but  this  section  shall  not 
be  so  construed  as  to  prevent  the  court  from  issuing  process  to  bring 
the  accused  party  into  court,  or  from  holding  him  in  custody,  pending 
such  proceedings. 

Right  of  aeeuaed  to  baU.     ^BC.  5642.  In  proceedings  under  the  second 
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section  (5640),  if  the  writ  is  not  returnable  forthwith,  the  court  may  tix 
the  amount  of  au  undertaking  to  be  given  by  the  accused,  with  surety 
to  the  satisfaction  of  the  sheriff ;  and  upon  the  return  of  a  writ,  when  it 
is  not  convenient  to  hear  the  charge  without  delay,  the  court  shall  fix 
the  amount  of  an  undertaking  to  be  given,  with  surety  to  the  satisfac- 
tion of  the  clerk,  for  the  appearance  of  the  accused  to  answer  the 
charge. 

(a)  A  charge  of  contempt  under  section  5639  must  be  in  writing, 
and  the  accused  have  an  opportunity  to  be  heard  by  himself  or  counsel. 
Lowe  V.  State,  9  O.  S.  337. 

(6)  Clandestinely  abstracting  a  paper  from  the  files  of  the  court  and 
substituting  another,  and  procuring  a  false  return  to  be  made  upon  it, 
with  intent  to  defraud,  is  not  a  contempt  within  the  provisions  of  sec- 
tion 5639,  but  does  fall  within  the  provisions  of  section  5640.  BaMvnn 
V.  State,  11  O.  S.  681. 

A.  had  in  his  possession  money  which  he  claivxed  as  a  gift  from  B., 
who  was  a  judgment  debtor  of  C  In  proceedings  in  aid  of  execution, 
A.  was  ordered  to  pay  over  the  money,  the  probate  judge  finding  that 
the  transaction  between  B.  and  A.  was  to  defraud  the  creditors  of  B. 
Seld,  that  there  was  no  power  to  imprison  A.  for  contempt  for  disobe- 
dience of  such  order,  but  an  action,  as  by  a  receiver  appointed,  against 
A.  was  necessary.  WhUe  v.  Gates,  42  O.  S.  109.  (The  imprisoned 
party,  Mrs.  White,  was  released  on  haheas  corpus.) 

A  defendant  can  not  be  imprisoned  for  contempt  for  failure  to  pay 
money  as  decreed  or  ordered  to  do  by  a  court,  unless  his  conduct  in 
refusing  to  obey  is  fraudulent — as  it  would  be  imprisonment  for  failure 
to  pay  a  debt.  The  Union  Bank,  etc.,  v.  Union  Bank,  etc.,  6  O.  8. 
254,  262. 

Bail  bond  to  be  given  to  satisfaction  of  clerk.  Sec.  5643.  Upon  the 
execution  of  such  undertaking,  with  surety  to  the  satisfaction  of  the 
sheriflTor  clerk,  the  accused  shall  be  released  from  custody. 

Trial  by  the  court.  Sec.  5644.  Upon  the  day  fixed  for  the  trial  the 
court  shall  proceed  to  investigate  the  charge,  and  shall  hear  any  an- 
swer or  testimony  which  the  accused  may  make  or  offer. 

Punishment,  if  found  guilty.  Sec,  5645.  The  court  shall  then  deter- 
mine whether  the  accused  is  guilty  of  the  contempt  charged ;  and  if 
it  be  adjudged  that  he  is  guilty,  he  may  be  fined  not  exceeding  five 
hundred  dollars,  or  imprisoned  not  more  than  ten  days,  or  both. 

Imprisonment  tiU  order  obeyed.  Sec.  5646.  When  the  contempt  con- 
sists in  the  omission  to  do  an  act  which  is  yet  in  the  power  of  the  ac- 
cused to  perform,  he  may  be  imprisoned  until  he  performs  it. 
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Procexdingi  when  party  rdeated  on  bail  /ails  to  appear.  8bc.  5647.  If 
the  party  be  released  od  Imil,  and  fail  to  appear  upon  the  day  named, 
the  court  may  issue  another  order  of  arrest,  or  may  order  the  under- 
taking for  his  appearance  to  be  prosecuted,  or  both  ;  and  if  the  under- 
taking l>e  prosecuted,  the  measure  of  damages  in  the  action  shall  l)e 
tin-  extent  of  the  loss  or  injury  sustained  by  the  aggrieved  party  by 
i-c;i>on  of  the  misconduct  for  which  the  contempt  was  prosecuted,  and 
the  costs  of  the  proceeding,  aud  such  recovery  shall  be  for  the  beneBt 
otthe  party  iujuretl. 

Right  of  court  wlio  committed  priwner  to  rdeate  him.  Sec.  5648.  When 
a  )>er8on  is  committed  to  jail  for  contempt,  the  court  or  judge  who 
made  the  order  may  discharge  him  from  imprisonment  when  it  appeara 
that  the  public  interest  will  not  suffer  thereby. 

Judgment  final.  Sec.  5649.  The  judgment  and  orders  of  a  court  or 
officer  made  in  cases  of  contempt  may  be  reviewed  on  error ;  but  pn>. 
ceeding?=  in  error  therein  shall  not  suspend  execution  of  the  order  or 
judgment  until  there  is  filed  by  the  person  in  contempt,  in  the  court 
rendering  the  judgment,  or  in  the  court  or  before  the  officer  making 
the  order,  an  undertaking  payable  to  the  State  of  Ohio,  with  sureties 
to  the  acceptance  of  the  clerk  of  that  court,  in  an  amount  fixed  by 
the  reviewing  court,  or  judge  thereof,  conditioned  that  if  judgment 
be  given  against  him,  he  will  abide  and  perform  the  order  or  judg* 
ment 

When  Ote  provigions  of  this  chapter  apply.  Sec.  5650.  This  chapter  is 
not  cumulative  to  the  provisions  of  division  three,  chapter  three,  of 
Uiis  title,  nor  of  chapter  five,  title  three,  of  this  part,  but  furnishes  a 
remedy  in  cases  not  thereby  provided  for. 

By  section  5650  this  chapter  (4)  is  ut)t  cumulative  to  sections  5252- 
r>256,  nor  of  sections  6541,  6542,  but  furnishes  a  remedy  in  coses  not 
provided  for  by  sections  5639-5650. 

To  obtain  an  attachment  for  contempt  against  a  defendant  for  diso- 
beying an  order  of  injunction,  or  restraining  order,  an  affidavit  is  neces- 
sary.    §  5581. 

Contempt  of  Cotmr  uitder  Section  5639. 

[Form  712.    2o639.) 

In  the  Matter  of  the  State  of  Ohii 
So. — .]  v«. 

A.  B.,  for  Contempt,  etc. 
Ordered  by  the  cburt  that  Mr.  L.  M.,  an  attorney  of  this  court,  be  and 
he  ia  hereby  appointe<l  bv  the  court  to  prefer,  in  writing,  a  charge  of  con- 
tempt of  this  court  by  A.  li.  (ttn  attnrtioy  oF  this  court),  as  directed  l>y 
,  the  judge  thereof. 
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Charge  of  Contempt — Section  5639. 

[Form  713.    §5639.] 

Common  Pleas  Court  of County,  Ohio. 

The  State  of  Ohio  ] 

No.  — .]  vs.  >  Charge  of  Contempt  of  Court. 

A.  B.  ) 

In  obedience  to  the  order  of  this  court,  the  State  of  Ohio,  by  L.  M., 

charges  and  states  that,  on  the day  of ,  a.  d.  18 — ,  in  the  presence 

of  the  said  Court  of  Common  Pleas  of  said county,  and  State  of  Ohio 

[or,  in  the  presence  of ,  judge  of  the  said  court;  or,  at ,  then  and 

there  sitting  as  said  judge,  at  chambers],  A.  B.,  an  attorney  of  said  court 
was  guilty  of  misbehavior  and  contempt  of  said  court  [or,  judge  so  as 
aforesaid,  sitting  at  chambers]  in  this,  to  wit :  [Here  state  specifically  the  act 
or  acts  of  misbehavior  complained  of.~\ 

Wherefore,  said  A.  B.  is  guilty  of  contempt  of  said  coqrt  [or,  judge,  e<c.] 
and  is  hereby  required  to  answer  said  charge,  according  to  the  statute  in 
such  case  made  and  provided,  etc.  L.  M. 

Entry  of  Filing  of  Such  Charge — Section  5641. 

[Form  714.    §  5641.] 

The  State  of  Ohio,  Ex  Rel.  L.  M.,  etc.,  | 
No. — .]  vs.  \  Contempt. 

A.  B.  j 

This  day,  in  pursuance  of  the  order  of  the  court  [or,  judge,  etc.'\,  L.  M., 
on  behalf  of  the  State  of  Ohio,  filed  a  written  charge  of  contempt  of  said 
court  [or,  judge,  etc."]  against  said  A.  B.,  and  said  A.  B.  is  required  to  re- 
spond to  such  charge  without  delay,  and  to  be  heard  by  himself,  or  his 
counsel. 

Judgment  when  Party  Guilty  op  Contempt. 

[Form  715.    §§  5644,  5645.] 

[Style  and  number  of  case.^ 

This  day,  the  said  A.  B.  being  present,  the  court  thereupon  proceeded 
to  investigate  the  charge  of  contempt  filed  herein  against  him,  and  having 
heard  his  answer  thereto,  and  the  testimony  which  he  adduced  to  the 
court  in  this  behalf;  whereupon  the  court  doth  find  and  adjudge  the  said 
A.  B.  guilty  of  the  said  contempt  as  charged,  and  doth  hereby  assess  a  fine 

against  him  of dollars,  and  order  that  he  be  imprisoned  in  the  jail 

of  said county  for  the  period  of days,  and  that  he  pay  the  costs 

of  these  proceedings,  to  be  taxed,  and  for  said  fine  and  costs  execution  is 
awarded  against  him. 

Proceedings  under  section  5640  are  sufficiently  indicated  by  those 
given  under  section  5639,  care  being  taken  to  embody  in  the  written 
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charge  ooe  or  more  of  the  jive  grounds  specified  iu  the  section.  As 
the  accused  is  not  present  iu  court,  a  writ  issues  for  his  arrest. 

Writ  for  Arrest  op  Party  Charged  with  Contempt  uxpeb 

Section  5640. 

[Form  716     §  5640.] 

'I  he  State  of  Ohio  County,  ss. 

To  the  Sheriff  of County,  Greeting: 

Whereas,  on  the day  of ,  a.  d.  18 — .  in  the  Court  of  Common 

Pleas  of  said  county,  a  charge  and  complaint,  in  the  name  of  the  State  of 
Ohio,  on  the  relation  of  L.  M.,  was  filed  against  A.  B.  for  contempt  of  said 
court,  alleged  to  have  been  by  him  committed,  in  and  by  \_here  state  the 
ffrounil  of  complaint  in  the  language  of  the  atatute'^.* 

And,  whereas,  upon  said  charge,  an  order  has  been  made  by  said  court 
for  the  arrest  of  said  A.  B.,  and  that  he  be  brought  [forthwith]  before  the 
■aroe  to  answer  to  said  charge. 

Now,  therefore,  you  are  hereby  commanded  to  arrest  said  A.  B.  and 

bring  his  body  [forthwith]  before  said  court,  at  the  court-house  in . 

in  said  county.* 

And  have  you  then  there  this  writ,  and  make  due  return  thereof,  and 
of  your  proceedings  under  the  same. 

Witness,  etc. 

[seal.] 

Preceding  the  issuing  of  the  writ,  there  should  be  a  journal  entry 
of  the  filing  of  the  written  charge,  which  can  be  framed  from  Form 
714,  and  if  the  writ  is  not  made  returnable  fortluvith,  such  entry 
should  state  the  day  it  is  to  be  made  returnable,  and  fix  the  amount 
of  the  undertaking  to  be  given  to  the  officer  by  the  accused  for  his  ap- 
pearance, as  provided  in  section  5642.  In  such  case,  after  the  *  in 
Form  716,  the  writ  may  be  as  follows: 

[Pom  717.    2  5642] 

And,  whereas,  upon  said  charge,  an  order  has  been  made  by  said  court 

for  the  arrest  of  said  A.  B.  to  answer  the  same  in  said  court,  on  the 

day  of ,  A.  D.  18 — ,  at o'clock  —  u.,  and  the  amount  of  the  un- 
dertaking to  be  given  by  said  A.  B.  for  hid  appearance  then  and  there  to 
answer,  etc.,  said  charge,  is  fixed  by  the  court  at dollars. 

Now.  therefore,  you  are  hereby  commanded  to  arrest  said  A.  B.,  and 

have  his  body  before  said  court,  at  the  court-house  in ,  in  said  county, 

at  said  time,  or  his  undertaking,  with  surety  to  your  satisfaction,  in  said 

sum  of  doljars,  conditioned  for  his  appearance  then  and  there  to 

an8W^r  said  charge,  and  not  depart  the  court  without  leave.  [Conclude  om 
m  Form  716,/roin  teeond  *.] 

Other  forms  embodying  the  court's  action  in  such  cases  will  present 
no  difficulty. 
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CHAPTER  LXVII. 

CONTESTS  OF  ELECTIONS. 

Elections  of  state  officers,  and  of  all  judges,  except  probate  judge, 
are  contested  before  the  senate  of  the  state.  §  3005  (Sup.,  p. 
194).  The  election  of  a  member  of  the  general  assembly  can  only  be 
contested  before  that  house  of  the  legislature  to  which  he  claims  to 
have  been  elected.  Constitution,  article  2,  section  6.  .  So,  both  the 
senate  and  house  of  representatives  of  the  United  States,  are  each  the 
exclusive  judge  of  the  election  and  qualification  of  its  own  members. 
U.  S.  Constitution,  article  1,  section  5. 

The  election  of  county  officers  and  probate  judge  is  contested  in  the 
Court  of  Common  Pleas.  §  2997.  Oi  justice  of  the  peace,  before 
the  Probate  Court.  §§  572-578.  The  contest  of  an  election, 
upon  an  act  of  the  legislature  to  change  a  county  seat,  is  begun  before 
the  probate  judge,  or  in  case  of  the  absence  of  the  probate  judge,  or 
his  disability,  or  refusal  to  act,  in  the  office  of  the  clerk  of  the  Court 
of  Common  Pleas,  and  is  lieard  before  a  commissioner  appointed  by  the 
governor,  and  decided  by  the  Court  of  Common  Pleas.    §§  3015-3022. 

The  legislature  has  power  to  determine,  by  law,  before  what  author- 
ity, and  in  what  manner,  the  trial  of  contested  elections  shall  be  con- 
ducted.    Constitution,  article  2,  section  21. 

When  the  legislature  has  provided,  by  law,  before  what  authority, 
and  in  what  manner,  the  trial  of  a  contested  election  may  be  had,  such 
method  is  exclusive,  and  the  contest  can  not  be  tried  in  proceedings  in 
quo  warranto.     State  v.  Marlow,  15  O,  S.  114. 

If  no  method  of  trying  such  contest  is  prescribed  in  the  Constitution, 
or  by  statute,  it  may  be  done  by  proceedings  in  qux)  warranto. 

COijNTY  OFFICERS.   ' 

How  appeal  perfected  in  contest  for  county  office.  Sec.  2997.  The  right 
of  a  person  declared  duly  elected  to  any  county  office,  or  to  the  office 
of  probate  judge,  may  be  contested  by  any  elector  of  the  county,  by 
appeal  to  the  Court  of  Common  Pleas  of  the  county,  when  the  con- 
testor  files  notice  of  such  appeal  with  the  clerk  of  such  court,  and  gives 
notice  thereof,  in  writing,  to  the  contestee,  or  leaves  such  notice  at  the 
house  where  he  last  resided,  on  or  before  the  thirtieth  day  after  the 
day  of  election ;  and  the  notice  shall  state  the  grounds  of  contest,  and 
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the  names  of  fiA)  justices  of  the  peace  before  >vhoni  depositions  will  be 
taken,  and  the  place,  and  a  time,  nut  less  than  ten  nor  mure  than 
tuyntij  days  from  the  day  of  service  thereof,  where  and  when  such 
jiLstices  will  attend  to  take  the  same. 

(a)  The  "  appeal "  in  a  contested  election  case  must  be  perfected 
within  the  time  limited  by  law,  by  filing  and  serving  the  proper  notice, 
:ind  u  failure  s)  to  do  deprives  the  tribunal,  before  whom  it  is  to  be 
iried,  of  jurisdiction.  Ingergon  v.  Marlow,  14  O.  S.  568.  And  the 
time  within  which  the  appeal  may  be  taken,  by  a  candidate  or  electors, 
•  ounts  from  the  date  of  the  declaration  of  tlie  result  by  the  clerk  and 
justices.      Taylor  v.   Wallace,  31  O.  S.  151. 

A  notice  of  contest  nei>d  not  f^tate  facts  sufficient  to  constitute  a  good 
case  for  the  contestor.  Howard  v.  Shidd&,  16  O.  S.  184.  But  the 
'*  points"  upon  which  he  relies  must  be  stated  with  reasonable  accuracy 
in  the  notice,  in  order  that  the  contestee  may  be  apprised  of  tlie  gen- 
eral nature  of  the  objects  relied  on  ;  and  if  they  do  not  comply  with 
the  requirements  of  the  law,  the  remedy  is  by  objecting  to  the  evidence 
under  them,  and  not  by  motion  to  dismiss.     Jb. 

If,  taking  the  certificate  and  declaration  of  the  clerk,  and  the  justices 
called  to  his  aid,  iu  connection  with  the  returns  and  the  abstract,  there 
is  no  ambiguity  or  uncertainty  as  to  the  date  of  the  declaration,  parol 
evidence  is  not  admissible  to  fix  the  time  for  taking  the  appeal.  Taylor 
V.   Wallace,  giipra. 

The  contestor  must  show  in  his  notice  of  contest  that  he  was  a  can- 
didate or  an  elector  at  the  election.     Eduxtrdg  v.  Knight,  8  O.  375. 

Who  may  take  the  testimony.  Sec.  2998.  Such  justices,  or  either  of 
them',  or  officers  before  whom  depositions  are  taken  in  the  case,  are 
authorized  and  required  to  issue  subpoenas  for  all  persons  whose  testi- 
mony may  be  required  by  either  party,  and  subpcenascfuces  tecum  for  the 
pro<luction  of  the  books,  papers,  ballots,  or  things  relating  to  such  elec- 
tion; and  they  may  com{)el  the  attendance  of  witnesses,  and  the  produc- 
tion of  every  thing  named  in  the  subpoenas. 

Penalty  for  dUobeying  procew  of  tvbjKena.  Sec.  2999.  Whoever  re. 
fuses  to  obey  such  subpoena  dxues  teetcm,  or  to  pnxluce  any  books, 
papers,  ballots,  or  things  in  his  possession  or  under  his  control,  named 
ill  such  writ,  shall  be  committe<i  to  the  jail  of  the  county  by  the  jus- 
tices or  other  officer,  there  to  remain  until  he  produces  the  things 
called  for. 

Tertimnny  heard  in  conieeta  of  eleeiion  of  county  officers  to  be  certified  to 
Oammon  Plea*  OmH  and  there  determined.  Sec.  3000  (84  v.  45).  The 
justices  shall  not  receive  testimony  iijjon  any  point  not  named  in  the 
notice  ;  and  when  met,  they  shall  hear  the  testimony,  and  certify  the 
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same,  including  a  copy  of  the  notice,  which  shall  be  delivered  to  thera 
by  the  contestor  for  that  purpose,  aud  the  same  shall  be  transmitted 
by  thera  to  the  Court  of  Common  Pleas  of  the  county,  not  less  than 
thirty  days  after  the  day  fixed  in  the  notice  to  begin  the  taking  of 
testimony ;  and  the  contest  shall  be  heard  and  determined  by  the  court, 
if  then  in  session,  and  if  not  then  in  session,  at  the  first  term  thereof 
thereafter. 

Note. — The  amendment  dispenses  with  a  seal  to  such  certificate. 

Wlmt  is  competent  testimony,  and  how  errors  may  be  cured.  Sec.  3001. 
On  the  trial  either  party  may  introduce  oral  testimony,  or  depositions 
of  witnesses  taken  as  provided  in  civil  actions ;  and  whenever  any 
omission,  defect,  or  error  occurs  in  the  proceedings  of  an  officer,  in  de- 
claring or  certifying  that  a  person  was  duly  elected  to  an  office,  the 
same  may  be  corrected  by  oral  or  other  testimony  offered  at  the  hear- 
ing of  any  preliminary  proceeding,  or  at  the  trial. 

(a)  Poll-books  duly  certified  and  returned  are  prima  facie  evidence 
of  the  truth  of  their  contents;  but  this  presumption  will  be  rebutted 
by  proof  that  they  are  fraudulent  ai'd  fictitious  to  such  an  extent  as  to 
render  them  wholly  unreliable.     Phelps  v.  Schroder,  26  O.  S.  549. 

When  poll-books  are  impeached,  the  burden  of  proving  legal  votes 
othefwise  is  thrown  upon  the  party  claiming  them.     lb. 

The  original  tally-sheets  of  an  election,  duly  authenticated,  are 
prima  facie  evidence  of  the  election  of  the  person  for  whom  they  show 
a  majority  of  ballots  cast  to  have  been  given  ;  and  no  tally-sheet  made 
after  the  dissolution  of  a  board  will  impeach  the  original.  State  v. 
Donncnwirth,  21  O.  S.  216. 

In  the  trial  of  a  contested  election  for  a  county  office,  before  a  Court 
of  Common  Pleas,  the  general  rule  of  evidence  which  requires  the  best 
evidence  of  which  the  case  is  susceptible  to  be  produced,  applies  in  re- 
spect to  the  contents  of  poll-books,  tally-sheets,  and  the  number  and 
contents  of'ballots  cast  at  such  election,  if  the  same  are  attainable. 
Sinks  v.  Eeese,  19  O.  S.  307. 

Where  the  contestee,  in  a  contest  between  opposing  candidates,  is 
adjudged  not  to  have  been  legally  elected,  for  the  reason  that  the  ma- 
jority of  the  legal  votes  rejected,  which  the  contestor  would  have  re- 
ceived, was  greater  than  the  majority  of  the  votes  declared  for  the 
contestee,  the  contestor  will  not  be  adjudged  elected.  In  such  case 
neither  party  is  legally  elected.     Renner  v.  Bennett,  21  O.  S.  431. 

A  judgment  of  the  Court  of  Common  Pleas,  in  the  case  of  a  con- 
tested election,  is  not  vacated,  nor  its  force  suspended,  by  the  filing  of 
a  petition  in  error  in  the  District  Court  to  reverse  such  judgment,  and 
an  order  of  a  judge  of  the  same,  suspending  the  execution  thereof,  and 
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a  ntpm^'Jeoi'.  State  v.  }farion  Co.,  14  O.  S.  515.  Nor  will  a  peremj>- 
tory  mandamus  be  awarded  against  the  county  commissioners,  to  com- 
pel them  to  accept  the  official  bond  of  a  county  officer  on  behalf  of  a 
relator,  who,  on  the  hearing  of  a  contest  before  the  Court  of  Common 
Pleaa,  was  found  not  to  have  been  elected,  or  entitled  to  such  office, 
while  such  finding  remains  unreversed  or  not  set  aside.     lb. 

The  finding  and  judgment  of  a  Court  of  Common  Pleas,  in  a  case 
involving  a  contested  election,  are  subject  to  review,  on  error,  in  the 
District  and  Supreme  Courts,  and  this  is  the  case,  if  no  motion  for  a 
new  trial  has  been  interjwsed  and  overruled.  Lehman  v.  McBride,  16 
O.  8.  572 ;  Phelps  v.  Schroder,  26  O.  S.  549. 

oouimr  SEAT. 

All  laws  removing  county  seats  shall,  before  taking  effect,  be  sub- 
mitted to  ihe  electors  of  the  several  counties  to  Ik'  affectetl  thereby. 
Constitution,  article  2,  section  30. 

When  court  shall  hear  Uie  case,  and  hoio  costs  adjudged.  Sec.  3002. 
Upon  motion  of  either  party,  the  court  shall  at  once  take  up  and  de- 
termine any  pending  matter  relating  to  the  contest ;  otherwise  the 
case  shall  be  heard  in  the  regular  order  of  the  docket ;  and  the  court 
shall  render  judgment  against  the  party  failing  in  the  case,  for  all  the 
costs  of  the  contest,  including  the  costs  of  all  depositions. 

Contest  of  election  as  to  county  seat.  Sec.  3015.  Any  elector  of  a 
county  in  which  a  law  f<»r  removing  the  county  seat  of  such  county 
has  been  submitted  to  the  electors  thereof  for  adoption,  shall  have  the 
right  to  contest  the  validity  of  the  vote  given  at  the  election  in  that 
behalf,  upon  the  question  of  the  adoption  of  such  law. 

Ondestor's  notice  and  undertaking.  Sec.  3016.  The  elector  so  con- 
testing shall,  within  tiventy  days  after  the  day  on  which  the  election  at 
which  the  question  was  submitted  was  held,  file  in  the  office  of  the 
probate  judge  of  the  county  notice  of  his  intention  to  a^ntest  the 
validity  of  the  vote,  and  shall,  within  the  same  time,  file  in  said  office 
an  undertaking  to  the  state,  to  be  approved  by  the  probate  judge,  or,  in 
case  of  his  absence,  disability,  or  refusal  to  act,  by  the  clerk  of  the  Court 
of  Common  Pleas  of  the  county,  conditioned  for  the  payment  of  all 
costs  tiiat  accrue  upon  the  contest,  in  the  event  that  the  re.sult  of  the 
vote  up(m  the  question,  as  the  same  ha.s  been  certified  or  otherwi.se 
made  known,  be  not  invalidated  by  and  upon  such  contest;  and  itshall 
Ihj  competent  for  Any  other  elector  or  electors  of  the  county,  under  any 
-Mch  notice  filed  as  aforesaid,  to  file  in  said  office,  within  the  timeafore- 
-uid,  a  like  undertaking,  to  be  in  like  manner  approved,  and  to  proceed 
with  such  contest,  under  such  notice,  in  accordance  with  ^e  provisions 
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of  this  chapter,  in  the  event  that  the  party  filing  the  notice  fails  to 
prosecute  the  contest  at  any  stage  of  the  same. 

Ptthlication  of  notice  and  appointment,  of  commissioner.  Sec.  3017. 
The  probate  judge  c  r  clerk,  upon  the  filing  in  his  oflice  of  such  notice 
or  undertaking,  shall  publish,  in  some  newspaper  of  general  circula- 
tion in  the  county,  the  fact  of  the  filing  of  the  notice  and  undertak- 
ing, and  shall,  without  delay,  forward  to  the  governor  duly  certified 
copies  of  such  notice  and  undertaking  or  undertakings ;  the  governor, 
on  the  receipt  of  such  copies,  shall,  without  delay,  appoint  some  com- 
petent disinterested  person  to  serve  as  commissioner,  and  perform  the 
duties  herein  prescribed,  in  the  matter  of  such  contest ;  and  in  case 
of  the  death  or  disability  of  the  commissioner,  the  governor  may  fill 
the  vacancy. 

His  duties.  Sec.  3018.  The  commissioner  so  appointed  by  the  gov- 
ernor shall  be  sworn  truly  and  faithfully  to  discharge  the  duties  re- 
quired of  him  ;  he  shall,  within  ten  days  after  being  notified  of  his  ap- 
pointment, go  to  the  office  of  the  probate  judge  of  the  county,  and, 
having  notified  the  contestors,  verbally  or  otherwise,  of  his  presence, 
proceed,  at  said  office,  and  at  such  other  places  in  the  county  as  he,  in 
the  further  discharge  of  his  duties,  finds  to  be  convenient,  and  condu- 
cive to  the  ends  of  justice,  to  examine  all  such  witnesses  as  are  produced 
or  brought  before  him,  and  take  their  testimony  in  writing,  touching 
the  validity  of  the  votes  cast  at  such  election  upon  the  question  of  the 
adoption  of  the  law,  and  touching  the  validity  of  the  result  of  the  elec- 
tion upon  the  question  ;  he  may  cause  to  be  taken,  or  may  personally 
take,  in  writing,  as  aforesaid,  the  depositions  of  persons,  such  as  he 
deems  to  be  material  in  the  determination  of  the  contest,  at  any  place 
out  of  the  county,  in  such  manner  and  before  such  authority  as  he  pre- 
scribes, and  for  these  purposes  he  is  vested  with  full  and  competent 
power  and  authority  to  administer  oaths  to  witnesses,  and  issue  pro- 
cess of  subpoena  and  attachments  to  compel  the  attendance  of  wit- 
nesses, and  to  inflict  punishment  for  contempt  thereof,  as  may  be  done 
by  officers  authorized  to  take  depositions  in  civil  actions  ;  in  executing 
his  duties,  the  commissioner  shall  hold  open  sessions;  the  commissioner 
is  further  vested  with  full  power  to  preserve  order  while  in  the  execu- 
tion of  his  commission,  and  to  punish  for  contempts  in  the  same 
manner  as  courts  of  justice  are  by  law  authorized  to  do  whilst  m  ses- 
sion ;  and  he  may  command  the  services  of  the  sheriff"  and  other  min- 
isterial officers  of  the  county,  and  employ  the  assistance  of  such 
clerks  as  are  necessary  to  reduce  to  writing  the  evidence  taken  under 
his  supervision. 

When  testimony  to  close.  Sec.  3019.  The  commissioner  shall  close 
his  duties  in  taking  testimony  within  forty  days  after  he  reaches  the 
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office  of  the  probate  judge  as  herein  provided ;  the  evidence  taken 
before  him  or  by  his  direction,  as  herein  provided,  shall  be  profwrly 
certified  by  him  and  sealed  up  and  filed  in  the  office  of  the  clerk  of  the 
Court  of  Common  Pleas  of  the  county,  proiMjrIy  indorsed  by  the  com- 
missioner, indicating  that  the  package  contains  the  evidence  taken  upon 
the  contest ;  upon  being  so  filed,  the  clerk  of  the  court  shall  enter  the 
case  u[K)n  the  appearance  and  trial  dockets  of  said  court  in  its  projK'r 
order  with  other  cases;  and  the  Court  of  Common  Pleas,  or  the  judge 
thereof,  for  the  subdistrict  in  which  the  county  is  situate,  at  the  next 
regular  term  of  the  court,  or  at  any  earlier  time,  shall  cause  such  pack- 
age to  be  opened,  preserved,  and  kept  in  such  office,  unless  otherwise 
ordered  by  the  court  or  judge,  for  the  use  and  inspection  of  the  parties 
to  the  contest,  and  their  counsel. 

Hearing  in  the  Court  of  CbmMiou  Pletvi — Judgment.  Sec.  3020.  At 
the  next  term  of  said  court,  or  any  earlier  day,  if  so  ordered  by  tlie 
judge,  the  matter  of  said  contest  shall  be  brought  to  a  final  hearing 
before  the  court  or  judge,  upon  the  law  applicable  to  the  case,  and  the 
evidence  taken  and  filed  as  aforesaid,  no  part  of  which  shall  be  re- 
jected or  overruled  by  reason  of  any  mere  technical  objection  to  its 
form  or  the  manner  of  taking  or  certifying  the  same ;  if,  upon  the 
hearing  of  the  matter,  the  court  or  judge  hearing  the  same  find  that 
illegal  votes  were  cast  at  the  election  upon  the  question  submitted,  by 
reason  whereof,  or  for  any  other  reason  to  be  found  by  the  court  or 
judge,  the  result  of  the  election,  or  vote,  as  the  same  has  been  returned 
or  certified,  is  contrary  to  what  it  would  have  been,  but  for  such  illegal 
votes  or  other  reason  so  to  be  found,  the  court  or  judge  shall  enter  and 
certify  the  same  accordingly  on  the  records  of  the  court ;  if  the  court 
or  judge,  upon  such  hearing,  find  that  the  result  of  the  election  or 
vote  would  not,  by  reastm  of  illegal  votes  or  any  other  sufficient  cause 
affecting  its  legality,  have  been  contrar}'  to  the  return  thereof  as  cer- 
tified, the  court  or  judge  shall  certify  and  enter  the  same  of  record 
accordingly;  and  if,  upon  such  finding  by  the  court  or  judge,  it  appears 
that  a  majority  of  all  the  electors  votiug  at  the  election,  voted  in  favor 
of  adopting  the  law,  then,  and  not  otherwise,  the  law  shall  be  taken 
and  held  to  be  adopted. 

Coidinuanee — Codi.  Sec.  3021.  It  shall  be  competent  for  the  court 
or  judge  for  sufficient  cause,  to  continue  the  hearing  of  the  contest, 
from  time  to  time,  until  the  same  can  be  finally  disposed  of;  and  if  the 
result  of  the  election  or  vote  drawn  in  question  by  the  contest,  is  not 
changed  by  the  final  order  or  certificate  of  the  court  or  judge,  to  be 
made  as  aforesaid,  the  costs  and  expenses  of  the  contest,  which  shall 
be  taxeil  by  the  clerk,  subject  to  the  order  of  the  court,  shall  be  ad- 
judged against  the  contestors ;  but  if  the  result  be  changed  bv  said 
27 
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final  order  or  certificate,  the  costs  and  expenses  shall  be  paid  out  of 
the  treasury  of  the  county,  out  of  any  money  not  otherwise  appropri- 
ated ;  and  there  shall  be  allowed  to  the  commissioner  for  his  services, 
to  be  taxed  as  costs,  the  sum  of  five  dollars  per  day,  for  such  time  as 
he  has  been  employed,  and  to  all  clerks  employed  to  reduce  the  testi- 
mony to  writing,  ttvo  dollars  per  day,  each. 

Contestees — Witnesses.  Sec.  3022.  Any  citizen  of  the  county  may 
appear  as  contestee  in  such  case,  and  the  commissioner  shall  cause 
subpoenas  to  be  issued  for  all  such  witnesses  as  are  requested  by  a  party 
to  the  contest. 

Notice  op  Contest  of   the  Election  op  a  County  Opficer  or 
Probate  Judge. 

[Form  718.    §2997.] 
Common  Pleas  Court  of County,  Ohio. 

No.  — .]     Now  conies  A.  B.,  an  elector  of  said county,  now  and  at 

-the  time  of  the  election  hereinafter  mentioned  [and  a  candidate  and 

voted  for  at  the  regular  state  and  county  election  held  in  said county, 

on  the day  of  November,  a.  d.  18 — ,  for  the  office  of  (county  treas- 
urer) of   said  county],  and  by  way  of  appeal,  hereby  gives  notice 

thereof  to  contest  the  election  of  C.  D  to  said  office  of  [county  treasurer],^ 

who  was  declared  elected  to   said  office  on  the  day  of ,  a.  d. 

18—. 

The  points  and  grounds  of  such  contest  are  as  follows : 

1.  The  polls,  on   said  day  of  election,  in township  of  said  county, 

were  not  kept  open  as  required  by  law,  but  were  closed  by  the  oflBcers  of 
the  election  between  the  hours  of  twelve  o'clock  noon  and  half  past  one 
o'clock  in  the  afternoon  of  said  day,  during  which  period  a  large  number 
of  legal  voters  of  said  township,  to  wit  [twenty-five],  came  to  said  polls 
to  vote,  and  could  not  do  so  on  account  of  such  closing  thereof,  and  were 
thereby  prevented  from  voting  at  said  election;  and  all  of  whom  in- 
tended to  and  would  have  voted  for  said  A.  B.  for  said  oflBce  of  treasurer 
of  said  county.  In  said  township  said  C.  D.  was  declared  to  have  received 
a  majority  of  [fifty]  votes  over  the  said  A.  B.  for  said  office. 

Wherefore,  the  said  A.  B.  asks  that  the  said  election  in  said town- 
ship be  declared  void. 

2.  In  each  and  every  of  the  following  townships,  precincts,  and  wards, 
there  were  cast  and  counted  and  declared,  as  aforesaid,  in  favor  of  said 
C.  D.,  for  said  office,  to  wit,  one  hundred  illegal  votes  in  each,  by  persons 
who  then  and  there  did  not  possess  the  qualifications  of  legal  voters  at 

said  election,  that  is  to  say,  in  the  townships  of  ,  etc.  [Here  enumerate 

them.^ 

3.  By  the  following  specified  frauds  the  said  C.  D.  has  been  counted 
and  allowed  for  said  office  the  following  numbers  of  unauthorized  and 
illegal  ballots  and  votes,  which  should  be  deducted  from  the  number  of 
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legal  votes  receive<l  by  said  C.   D.  at  said  election  for  said  office.  [^Here 
enumeraU  aeparately,  and  state  the  aUegtd  ae's  i/fraud.'] 

4.  In  each  and  every  of  the  following  towiiships,  precincts,  and  wards, 
in  suid  county,  fifty  legal  voters  m  the  same  offered  to  vote  at  said  elec- 
tion, and  they  were  each  and  all  refused  the  right  to  vote,  and  were  not 
permitted  to  vote  at  said  election,  and  all  of  whom  intended  toaud  would 
have  vuted  for  said  A.  B.  at  said  election,  for  said  office  {^here  enumerate 
nuh  towns/tipa,  ete."] 

[/<i  the  same  way  state  any  other  grounds  of  contest.^ 

5.  And  that  said  A.  B.,  at  said  election,  received  a  majority  of  the  legal 

votes  cast  thereat,  in  said county,  for  said  office  of  [treasurer]  of  the 

same,  and  was  and  is  duly  elected  thereto. 

And  in  such  contest  of  said  election,  depositions  will  be  taken  at , 

commencing  on  the day  of ,  a.  n.  18 — ,  at p' clock  —  u.  [not 

less  than  ten,  nor  more  than  twenty  days,  after  service  of  notice  on  the  contestee^,  be- 
fore   and ,  two  justices  of  the  peace,  within  and  for  said  county. 

(Signed.)         A.  B. 

Note. — The  notice  to  be  served  upon  the  contesteo  can  \ye  framed  from  the 
appeal  to  be  filed  in  the  oflBce  of  the  clerk  of  the  Common  Pleas  Court. 

1.  In  trials  of  contested  elections,  in  the  absence  of  fraud,  groat  liberality  will 
be  allowed  in  the  matter  of  irregularities  in  the  conduct  and  returns  of  the  elec- 
tion, ai  le<4al  voters  should  not  be  disfranchised  because  of  the  ignorance  or 
mere  blunders  of  the  officers  of  the  election ;  but  if  fraud  is  alleged,  and  the 
proof  fairly  supports  the  allegation,  then  irregularities,  omissions,  etc.,  of  the 
officers  of  election,  may  receive  such  consideration  from  the  court  as  they  are 
entitled  to,  as  conducive  to,  or  parts  of,  such  fraud. 

2.  To  warrant  a  court  in  declaring  a  contestant  elected  to  an  office  over  the 
contestee,  it  must  find  from  the  evidence  that  he  received  a  majority  of  the  legal 
votes  for  such  office,  actually  east,  at  the  election. 

8.  If  he  proves  that  legal  voters  enough  to  change  the  result  in  bis  favor 
offered  to  vote  at  the  election,  and  intended  to,  and  would  have  voted  for  him, 
and  whose  votes  were  refused,  this  will  not  entitle  him  to  b*?  declared  elfcteil ; 
but  the  court  may,  in  a  clear  case,  admitting  of  no  fair  doubt,  adjudge  that  the 
contestee  is  not  elected,  which  will  result  in  a  new  election. 

4.  Where,  as  in  Ohio  (Constitution,  article  6,  section  2),  elections  are  by  ballot, 
no  voter  can  be  compelled,  by  any  court,  to  testify  for  whom  or  how  he  voted. 
The  right  to  vote  by  ballot  is  given  that  the  voter  may  express  his  choice 
aecretly,  and  if  he  could  be  compelled  to  disclose  bis  vote,  at  any  time,  such 
right  would  be  impaired.  Every  voter  may  state  bow  and  for  whom  ho  voted, 
if  he  chooses  to  do  so.  When  he  claims  his  privilege,  the  fad  of  bow  he  did 
vote,  in  fact,  can  be  proved  only  by  circumstances,  such  as  the  party  to  which 
be  belonged,  his  previous  declarations,  etc. — the  evidence  necessarily  taking  a 
wide  range,  and  admitted  with  liberality,  so  as  to  obtain  every  circumstance 
which  may  tend,  in  any  degree,  to  establish  the  fact. 

6.  If  the  candidate  declared  to  be  elected  is  mw«t\y  dtMfualified  to  hold  the 
office,  in  a  contest  of  the  election,  the  next  highest  candidate  can  not  be  adjudged 
to  be  elected.  The  office  is  vacant.  To  be  elected  the  candidate  must  have 
received  a  majority  or  plurality  of  the  legiil  roten  cast  at  the  election.     If  the 
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law  provides  that  all  votes  cast  for  such  disqualified  person  shall  bo  void,  or  words 
equivalent  thereto,  then  the  person  receiving  next  highest  number  of  votes  is 
elected. 

G.  Statutory  provisions  providing  for  and  governing  elections  are  construed 
as  directory,  unless  they  are  clearly  mandatory  or  imperative.  Fry  v.  Booth,  11) 
O.  S.  25. 

7.  Congressional  and  legislative  contests  are  entitled  to  but  little  consideration 
as  precedents,  as,  unfortunatelj',  they  are  generally  decided  upon  real  or  sup- 
posed political  partisan  necessities  and  bias. 

After  the  depositions  have  been  taken  and  filed  in  the  court,  the 
case  is  to  be  tried  at  that  term,  if  the  court  is  in  session,  and  if  not,  at 
the  next  term.  On  motion  of  either  party,  the  trial  may  be  advanced 
on  the  docket  *nd  take  precedence  of  other  trial  cases.  §§  3000, 
3002. 

It  is  usual  for  the  contestee  to  serve  a. counter  notice  upon  the  con- 
testant, stating  the  grounds  thereof,  and  a  notice  to  take  depositions 
before  two  justices  of  the  peace. 

It  would  seem,  on  principle,  that  the  contestee  should  be  required  to 
serve  the  contestant  with  notice  specifying  the  points  or  grounds  upon 
which  he  will  introduce  evidence  to  diminish  the  number  of  votes  de- 
clared to  have  been  cast  for,  and  allowed  to,  the  contestee.  He,  of 
-course,  may  prove,  if  he  can,  the  untruth  of  the  alleged  grounds  of 
contest. 

Judgment  for  Contestant. 

[Form  719.    §  3001.] 

\_8tyle  and  number  of  cause.'] 

This  day  this  cause  came  on  to  be  tried  by  the  court,  and  the  court 
having  heard  all  the  proofs  and  evidence,  oral  testimony  and  depositions 
of  witnesses,  adduced  by  the  parties  respectively,  and  the  arguments  of 
their  counsel,  and  being  fully  advised  in  the  premises,  doth  find  that  said 

A.  B.  was,  at  said  election,  held  on  the day  of  November,  a.  d.  18 — , 

in  said  county,  for  said  office  of  treasurer  of  said  county,  duly  elected  to 

said  office  of  treasurer  by  the  majority  of  the  legal  voters  of  said 

county,  voting  at  said  election,  and  that  said  C.  D.,  who  was  declared 
elected  thereto,  was  not  elected  to  said  office. 

*  It  is,  therefore,  declared  and  adjudged  by  the  court,  that  said  A.  B.  has 

been  and  is  duly  elected  to  the  office  of  treasurer  of  said  county,  as 

found  as  aforesaid,  for  the  term  of years,  to  commence  on  the 

day  of ,  A.  D.  18 — ,  next. 

And  it  is  further  ordered  and  adjudged  by  the  court,  that  said  C.  D.  pay 
the  costs,  including  the  costs  of  all  depositions,  of  this  contest,  to  be  taxed, 
and  for  which  execution  is  awarded  against  him. 

Note. — As  in  ether  cases,  the  court  may  be  required  to  find  the  facts  and  con- 
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clustont  of  law,  separately,  upon  which  judgment  will  be  rendered  as  above 
from  the  •. 

Bills  of  exceptions  may  be  taken,  and  the  judgment  reviewed  upon  petition 
in  error,  as  in  other  case«. 

In  contests  of  election  upon  the  adoption  of  a  law  to  change  a  countj  seat, 
an  elector  may — 

1.  Within  twenty  days  after  the  day  of  election,  file  in  the  office  of  the  probate 
judt^e  of  the  county,  or,  in  his  absence,  in  the  offic«  of  the  clerk  of  the  Common 
Pleiui  Court,  notice  of  bis  intention  to  contest  the  validity  of  the  vote.  Such 
notice  may  follow,  substantially,  a  notice  to  contest  other  elections. 

1.  Within  the  same  time,  he  must  file  in  such  offic«>,  an  undertaking  to  the 
state,  to  be  approved  by  the  probate  judge,  or  such  clerk,  conditioned  for  the 
payment  of  all  costn  that  shall  accrue  upon  the  contest,  in  the  event  that  the  result 
of  the  vote  upon  the  question,  as  the  ^aniH  may  have  been  certified  or  returned, 
or  otherwise  made  known,  be  not  invalidated  upon  such  contest.  And  after 
such  notice  is  so  filed,  any  other  elector,  or  electors,  may  file  similar  undertake 
ings,  if  done  within  such  period  of  twenty  days. 

3.  The  probate  judge,  or  clerk,  must,  after  the  filing  of  such  notice  and  un- 
dertaking, without  delay,  publish  in  some  newspaper  of  general  circulation  in 
the  county,  the  fact  of  the  filing  of  the  notice  and  undertaking. 

4.  He  must  also,  without  delay,  forward  to  the  governor  duly  certified  copies 
of  such  notice  and  undertaking,  or  undertakings. 

6.  The  governor  shall  then,  without  delay,  appoint  some  competent  disin- 
teret-ted  person  Ut  serve  as  commissioner,  to  perform  the  duties  prescribed  in 
the  matl*-r  of  such  contest. 

6.  Such  commissioner  muiit  be  sworn,  etc ,  and  within  ten  days  afler  notice  to 
him  of  his  appointment,  |!0  to  the  office  of  such  prohate  judi;*-,  and  having  noti- 
fied the  contestors,  verbally  or  otherwise  of  his  presence,  proceed  at  said  office, 
and  at  such  other  places  in  the  county  as  he  may  deem  necessary,  and  examine 
witnesses,  taking  their  testimony  in  writing,  etc.  He  may  also  take  the  testi- 
mony of  witnesses,  or  their  depositions,  out  of  the  county,  etc.  He  shall  hold 
open  sessions;  and  close  bis  duties  within  forty  days  after  he  reaches  the  office 
of  the  probate  judge. 

7.  He  files  the  evidence,  properly  indorsed  by  him,  in  the  office  of  the  clerk 
of  the  Common  Pleas  Court,  and  the  clerk  enters  the  case  upon  the  appearance 
docket  in  proper  order,  as  other  cases. 

8.  The  Court  of  Common  Pleas,  or  a  judge  thereof  for  the  subdistrici  in 
which  the  county  is  situate,  at  the  next  regular  t<>rm,  or  at  an  earlier  time,  shall 
cause  the  pack.-tt;e  filed  by  the  commissioner  to  be  opened,  preserved,  and  kept 
in  such  clerk's  ot&ce. 

9.  At  the  next  term  (unless  the  cause  be  continued),  or  any  earlier  day,  if  so 
ordered  by  the  judge,  the  case  is  to  be  tried  on  the  evidence  taken  before  and 
filed  by  such  commissioner. 

10.  If  tbe  contest  succeeds,  the  costs  are  paid  out  of  the  county  treasury.  If 
the  Tute  is  sustained,  the  costs  will  be  adjudged  against  the  conteatant. 
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CHAPTER  LXVIII. 

MISCELLANEOUS. 
Foreclosure  of  Mortgage  and  to  Marshal  Liens. 

[Form  720.    §§  5021,  5316.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  PlaintiflF,  ] 

No.  — .]  vs.  V  Petition. 

C.  D.  and  E.  D.,  his  Wife;   F.  G.  and   H.  J.,  Defendants.  ] 

1.  For  a  first  cause  of  action  against  said  defendant,  C.  D.,  the  plaintiff, 
A.  B.,  says  that  there  is  due  to  him  from  said  C.  D.  on  the  promissory  note 

of  said  C.  D.  the  sum  of dollars,  with  interest  from  the  day  of 

,  A.  D.  18 — ,  of  which  promissory  note  the  following  is  a  copy,  with  all 

the  credils  and  indorsements  thereon,  to  wit:  [^Here  set  forth  copy  of  note, 
with  all  credits  and  indorsements.'] 

2.  And  for  a  second  cause  of  action  against  said  C.  D.,  the  plaintiff  says 
that :  \_Here  state  as  above  any  other  such  note  as  is  due ;  and  follow  by  stating  and 
numbering  a  separate  cause  if  action  upon  every  such  note  as  is  due,  omitting  such 
as  are  not.] 

3.  And  for  a  further  cause  of  action,  the  plaintiff  says  that,  to  secure 
the  payment  of  the  above  described  promissory  note[s],  and  other  like 

promissory  notes,  all  dated  on  the  day  of ,  a.  d.  18 — ,  and  made 

by  the  said  C.  D.  payable  to  the  order  of  said 'A.  B.,  the  plaintiff,  as  fol- 
lows :  \_heTe  state  the  times  at  which  such  notes  become  payable  by  their  terms], 
none  of  which  promissory  notes  last  named  herein  are  yet  due. 

And  to  secure  the  payment  of  all  said  promissory  notes  hereinbefore 
mentioned,  according  to  the  tenor  and  effect  thereof,  the  said  C.  D.,  to- 
gether with  his  said  wife,  the  defendant,  E.  D.,  duly  executed,  and  ac- 
knowledged, and  delivered  to  the  plaintiff  [the  said  E.  D.  joining  with  her 
said  husband  in  the  granting  part,   the  signing,  and  acknowledgment 

thereof],  their  certain  deed  bearing  date  on   the day  of  ■,  a.  d. 

18 — ,  and  thereby  conveyed  to  the  plaintiff,  in  fee-simple,  freed  from  all 
rights,  including  that  of  dower  of  said  E.  D.  in  and  to  the  same,  the  fol- 
lowing described  lands,  tenements,  and  hereditaments,  situate  in  said 

county  of ,  and  State  of  Ohio,  to  wit  :  [Here  describe  the  tract  or  tracts 

of  land  so  mortgaged.] 

Said  deed  was  delivered  to  the  recorder,  in  the  recorder's  office  of  said 

county,  for  record,  according  to  law,  on  the day  of  ,  18,  at  

o'clock  —  M.,  and  was  duly  recorded  in  Book ,  p. . 

That  said  deed  of  mortgage  has  a  condition  thereunder  written  that,  in 
in  case  the  said  C.  T>.  should  pay,  or  cause  to  be  paid,  each  of  said  prom' 
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iMor)-  notes  when  and  as  they  respectiyely  bttcome  due,  then  said  deed 
nhould  be  void,  otherwise  to  be  and  remain  in  full  force. 

That  said  C.  D.  has  wholly  failed  to  pay  said  first  and ,  etc..  promis* 

•ory  notes,  or  any  part  thereof,  though  the  same  are  past  due,  wherefore 
-  ii<l  deed  of  mortgage  has  become  absolute. 

And  the  plaintiff  further  says  that  siiid  defendant.  F.  G  ,  claims  to  hare 
foine  lien  upon  or  interest  in  said  above  described  premises,  as  does  the 
cHid  defendant.  II.  .1. 

Wherefore,  the  plaintiff  asks  for  judgment  against  said  defendant,  C. 
D..  for  the  sum  of tioUars,  with  interest  on  $ ,  from  [etc.] 

Also,  that  said  F.  G.  and  II.  J.  be  required  to  set  up  the  nature,  amounts, 
etc.,  respectively,  of  their  said  asserted  liens  and  claims  in  and  upon  said 
premises;  that  said  premises  be  sold,  as  upon  execution,  to  satisfy  plaint- 
iff's said  mortgage  indebtedness  from  said  C.  D.,  and  the  judgment  by 
plaintiff  so  to  be  obtained;  that  the  respective  right«»,  liens,  and  claims 
of  the  plaintiff  and  of  »aid  F.  O.  and  II.  J.  be  marshaled  and  determined 
by  the  court ;  for  costs,  and  all  proper  relief 

[  Verifieation.'}  ,  Attorney  for  Plaintiff. 

NoU. — If  the  defendants  claiming  liens,  etc.,  and  who  are  served  with  process 
of  summons,  etc.,  would  assert,  and  not  waive  the  same  as  against  the  plaintiff 
and  other  parties,  they  must  set  them  up  by  answer  and  cross-petition. 

In  such  esse  they  need  not  i<sue  summons,  or  serve  the  same  upon  any  par- 
ties* in  the  cause  who  have  been  nerved,  but  only  when  new  parties  defendant  not 
already  in  court  are  made  thereby.  Brown  v.  Kuhn,  40  O.  S.  468,  construing 
sections  505'J,  5074,  and  5097. 

Judgment  and  Order  of  Sale. 

[Form  721.    g  5316.] 
A  B.  ) 

No  — .]  vt  >  Judgment  and  Order  of  Sale. 

C  D  el  ux.,  et  al     ] 

This  day  this  cause  came  on  to  be  heard  by  the  court  upon  the  petition 
of  the  plaintiff,  the  answer  and  cross-{>etitions  of  the  defendants,  F.  G. 
and  II.  J.,  and  the  replies  of  the  plaintiff  thereto,  the  said  defendants, 
C.  D.,  and  E.  D.,  bis  wife,  being  in  default  for  answer  or  demurrer  to  the 
petition  and  said  cross-petitions  [^aeo/rding  to  thc/aet] ;  and  the  court  having 
he.ii-d  the  proofs  and  evidence  adduced  by  the  parties,  respectively,  and 
tlie  arguments  of  their  counsel,  and  being  fully  advised  in  the  premises, 
dntii  find  : 

1.  All  and  singular  the  statements  contained  in  said  petition  and  in 
said  cross-petitions  to  be  true. 

2.  That  there  is  now  due  to  the  plaintiff  from  the  said  defendant,  C. 

D.,  upon  the  said  promissory  notes  in  the  said  first,  second,  and  

causes  of  action  set  forth  in  the  plaintiff's  petition,  the  sum  of dol- 
lars, which  is  entitled  to  draw  interest  from  the  first  day  of  the  present 
term  ot  this  court,  to  wit :  \_Herc  slate  the  fint  day  of  the  term  at  trhieh  judg' 
mt^  it  rendered  ] 
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3.  That  there  will  be  due  to  the  plaintiff  from  said  C.  D.,  and  which  i» 
secured  by  said  mortgage  herein,  upon  said  undue  promissory  notes,  the 
following  sums  of  money,  at  the  times  following,  to  wit:  [Here  state  the 
sam.e.'\ 

4.  That  there  is  due  to  said  defendant,  F.  G.,  upon  the  causes  of  action 
stated  in  his  cross-petition  herein,  from  said  C.  D.,  the  sum  of  \^h ere  slate 
fully  what  rights  are  found  in  such  jiarti^  upon  his  cross-petilion~\. 

5.  \_Make  proper  findings  on  all  cross-petitini'S.~\ 

6.  And  that,  except  what  may  hereafter  be  found  due  to  the' state,  etc., 
for  taxes  on  said  mortgaged  property,  if  arjy  thing,  the  priority  of  the  liens 
of  the  parties  hereto,  upon  said  mortgaged  premises,  is  as  follows:  \^Here 
state  such  priorities  in  their  order.'\ 

Wherefore,  it  is  adjudged  by  the  court  that  the  plaintiff  herein  recover 

against  the  said  C.  D.  the  said  sum  of dollars,  together  with  his  costs 

in  this  behalf  expended,  taxed  to  dollars,  for  which  execution  is 

awarded. 

And  it  is  further  ordered  by  the  court  that,  unless  the  said  defendant, 
C.  D.,  pay,  or  cause  to  be  paid,  said  above  adjudged  sum  of  money  to  the 

plaintiff  within days  from  the  date  of  the  entry  hereof,  an  order  of 

sale  issue  to  the  sheriff,  for  the  time  being,  of  said  county,  commanding 
him  as  such  said  sheriff  to  cause  said  premises  to  be  appraised,  advertised, 
and  sold  as  upon  execution,  and  that  he  bring  the  proceeds  of  such  sale 
into  court,  to  be  distributed  according  to  its  further  order. 

\_The  same  orders  of  sale  may  he  repeated  in  favor  of  each  cross-petitioner  for 
the  amount  found  or  adjudged  to  him.'\ 

Note. — The  sale  must  be  made  by  the  sheriff,  unless  some  special  reason  exists 
for  having  it  made  by  a  master  commissioner.    §  5B99  {Sup.,  p.  352). 

When  the  sale  is  confirmed,  and  an  order  of  distribution  made,  the  court 
must  order  the  payment  of  unpaid  taxes  out  of  the  purchase-money.  §  2854. 
This  does  not  apply  to  the  purchaser  at  tax  sale  Without  his  and  the  parties' 
consent,  the  purchaser  can  not  require  payment  of  his  tax  claim. 

The  order  of  sale,  issued  by  the  clerk,  will  embody  the  substance  of  the 
decree.  If  the  decree  merely  finds  the  amount  due,  and  orders  the  sale  of  the 
mortgaged  premise.*,  such  premises  must  be  sold  to  satisfy  it,  if  the  amount  is- 
not  paid,  and  execution  will  then  be  awarded  for  the  unpaid  balance. 

By  taking  judgment  for  the  amount  due,  the  plaintiff  maj'  issue  execution 
and  levy  it  upon  and  obtain  satisfaction  of  the  same  upon  other  than  the  mort- 
gaged property. 

Against  Husband   by   Wife,    to    Prevent   Squandering   Her 
Property,  He  Being  Habitually  Intemperate,  etc. 

[Form  722.    §5705.] 
Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff, 
No.  — .]  vs.  V  Petition. 


C.  B.,  Defendant. 
The  plaintiff,  A.  B.,  says  that  she  is  the  wife  of  the  defendant,  C.  B. ; 
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Jhnt  her  said  husband,  from  luibitual  lutcmpemnce  [^or  fueh  f>thtr  rauxr  as 
«rwte],  is  about  to  waste  and  squancler  the  property  of  tho  plaintiflT.  to 
which  she  is  entitled  in  her  own  right  [or,  is  about  to  proceed,  fraudu- 
lently, to  convert  the  property  of  the  plaintiff,  to  which  she  id  entitled  in 
her  own  right,  to  his  own  use,  for  the  purpose  of  placing  the  same  beyond 
her  reach,  and  depriving  her  of  the  benefit  thereof),  which  property  is  as 
follows  :  Inhere  state  the  kind  of  property,  Lgal  or  e^iilafiU,  tuonry,  cretiits,  chose* 
II  action,  etc  ] ;  that  [^here  state,  if  any,  the  acts  and  conduct  of  the  husband  in 
relation  to  such  property,  and  describe  his  mental  condition,  though  this  way  not  be 
reyuired]. 

Wherefore,  the  plaintiff  prays  that  said  C.  B..  her  said  husband,  be  en- 
joined from  disposing  of,  or  otherwise  interfering  with,  such  property, 
money,  credits,  and  choses  in  action  above  mentioned  and  described. 

And  that  a  receiver  may  l>e  appointed  to  manage  and  control  the  same 
for  the  benefit  of  the  plaintiff,  and  that  the  court  make  such  other  and 
further  orders  in  the  premises  as  it  may  deem  just  and  proper;  and  for 
all  proper  relief,  according  to  the  statute  in  such  case  made  and  provided. 

A.  B  ,  by ,  her  Attorney. 

Note. — The  petition  may  be  filed  in  the  county  where  such  wife  resides.  It 
need  not  be  verified.  A  copy  of  the  same  must  be  served,  with  the  summons, 
upon  the  defendant.  Appeal  lies  from  the  judgment,  as  well  as  error.  The 
provisions  of  the  divorce  and  alimony  statute,  as  to  proceedings,  govern. 
K  5705.  6706. 

ACTION     BY     ADMINISTRATOR     OF     A     DECEASED     PERSON     VOR     THE 
WRONGFUL  CAUSING   OF  SUCH   DEATH. 

1.  This  right  of  action  is  created  by  statute,  and  the  sole  remedy 
is  by  virtue  of,  and  in  accordance  with,  the  provisions  of  such 
statute. 

2.  The  damages  recoverable  are  for  the  reasonable  expectation  of 
pecuniary  profit  derivable  by  the  widow  and  children,  or  next  of  kin 
of  the  deceased,  what  he  might  have  given  them  had  he  lived,  and  of 
their  inheritance  from  such  deceased.  It  is  not  necessary  that  they 
should  have  had  a  legal  claim  on  the  deceased  for  their  support.  So, 
the  recovery  in  8uch  cases  i.s  restricted  to  the  pecuniary  loss  sustained 
by  such  beneficiaries.     Grotrnkem])er  v.  Harris,  25  O.  S.  510. 

3.  To  maintain  such  action,  an  adininiatrator  of  the  deceased  must 
be  apiminted.  The  widow  and  cliildren,  or  next  of  kin,  can  not 
maintain  such  action  in  their  own  names.  Such  administrator  must 
sue,  and  the  amount  recovered  goes  to  such  beneficiaries.  Creditors 
of  the  tlecea-sed  are  entitled  to  no  jwirt  of  llie  same. 

4.  No  damages  can  be  recovereil  for  the  pain  and  suffering  of  tho 
deceased,  nor  for  that  of  his  wife,  children,  or  next  of  kin,  nor  as  ex- 
emplary or  punitive  damages  for  the  maliciousness,  etc.,  of  the  act  of 
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the  person  or  corporation  causing  such  death,  or  for  any  thing  else 
than  pecuniary  compensation  as  aforesaid. 

Subject  to  such  limitations,  the  damages  are  largely  within  the  dis- 
cretion of  the  jury.     Barron  v.  Railroad  Co.,  5  Wal.  90. 

Where  there  are  no  children,  the  surviving  husband  is  next  of  kin 
under  this  statute.     Steele  v.  Kurtz,  28  O.  S.  191. 

5.  In  no  case  can  it  be  held,  as  matter  of  law,  that  the  next  of  kin 
can  recover  only  nominal  damages.  Grotenkemper  v.  Harris,  25  O.  S. 
510. 

And  the  damages  can  not  exceed  $10,000,  the  maximum  prescribed 
by  the  statute. 

6.  The  action  can  not  be  maintained  unless  the  deceased,  had  he 
lived,  could  have  maintained  an  action  for  damages,  and  any  settle- 
ment or  release  by  him,  of  his  right  of  action,  will  bar  the  action  of 
his  legal  representatives.    ' 

7.  The  statutes  of  Ohio  and  most  of  the  states  on  this  subject  are 
drawn  from  what  is  known  as  Ld.  Campbell's  act,  9  and  10  Vict., 
c.  93. 

8.  If  such  death  is  caused  by  wrongful  act,  etc.,  in  another  state  or 
jurfsdiction,  where  there  is  no  similar  law  upon  the  subject,  an  action 
for  the  same  can  not  be  maintained  in  this  state,  nor  in  any  case  by  an 
administrator  appointed  under  the  laws  of  this  state  (see  iiote  under  pro- 
visions of  the  statute').  But  if  the  statute  of  the  state  where  such 
death  was  caused  be  substantially  like  our  own,  and  an  administrator 
of  the  deceased  is  appointed  by  the  laws  of  such  state,  there  is  no 
good  reason  why  he  should  not  have  the  right  to  maintain  an  action  in 
the  courts  of  this  state,  the  relief  contravening  no  rule  of  policy,  but 
being  in  accordance  with  the  law  of  Ohio. 

9.  When  such  death  is  occasioned  by  an  independent  intervening 
cause,  after  receiving  such  injury,  such  action  can  not  be  maintained, 
as  where  a  person  was  injured  by  a  railroad  company,  which  injury 
produced  insanity,  and  such  insanity  caused  the  person  to  commit  sui- 
cide.    Me/er  v.  Railroad  Co.,  105  U.  S.  249. 

10.  Such  action  must  be  commenced  within  two  years  after  the 
death  of  the  deceased.     §  6135  (Sup.,  p.  368). 

9 

ACTION   FOR   INJURY   BY   WRONGFUL   DEATH. 

Right  of  action  given  to  representative  for  causing  death.  Sec.  6134. 
Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act,  neg- 
lect, or  default,  and  the  act,  neglect,  or  default  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof;  then,  and  in  every  such 
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case,  the  person  who,  or  the  corporation  wliich  would  have  l)een  liable 
if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and  although  the  death 
ohall  have  been  caused  under  such  circumstances,  as  amount  in  law  to 
murder  in  the  first.or  second  degree,  or  raansluughter. 

(a)  On  the  question  of  negligence,  for  cases  having  a  bearing  on  actions 
arising  under  this  section,  see  Railuxiy  v.  KricJtbaum,  24  O.  S.  119; 
liaUi-oad  v.  jrhittaker,  24  O.  S.  642;  Knowlton  v.  RaUivay,  19  O.  S. 
260  ;  StrfH  R.  R.  v.  StaUmann,  22  O.  S.  1  ;  Railroad  v.  Terry,  8  O.  S. 
C70;  Railroad  v.  Snyder,  18  O.  S.  399  ;  J6.,  24  O.  S.  670;  Timmoiw 
V.  Railroad,  6  O.  S.  105 ;  Railroad  v.  Cratrford,  24  O.  S.  631 ;  RaU- 
road  V.  PichUy,  24  O.  S.  654;  RaUroad  v.  Keary,  3  O.  S.  201  ;  RaU- 
road  V.  Bailey,  11  O.  S.  333  ;  Street  R.  R.  v.  Slilres,  18  O.  S.  255 ;  Rail- 
vny  V.  Maurer,  21  O.  S.  421 ;  Mxirphy  v.  Tramjiortation  Co.,  15  O.  S. 
553 ;  Geisdman  v.  Scott,  25  O.  S.  86 ;  Railway  v.  Maiison,  30  O.  S.  451 ; 
Robison  V.  Gary,  28  O.  S.  241 ;  RaUway  v.  Elliott,  28  O.  S.  340 ; 
Penmylvania  Co.  v.  Rathgeb,  32  O.  S.  66 ;  Railway  v.  Fleming,  30  O.  S. 
480;  Railway  v.  Bingham,  29  O.  S.  364;  Berea  Co.  v.  Krajl,  31  O. 
8  287  ;  Railroad  v.  Fitzpatrick,  31  O.  S.  479 ;  RaUroad  v.  Peoples,  31 
O  S  537.  Such  action  may  be  maintained  by  tlie  administrator  of  a 
deceased  person,  where  such  decedent  came  to  his  death  by  the  wrong- 
ful act  of  another,  for  the  benefit  of  the  next  of  kin  of  the  deceased, 
though  he  leave  no  widow  or  children,  and  though  the  petition  docs 
not  contain  a  statement  of  special  circumstances  rendering  the  death  a 
])ecuniary  injury  to  them,  as  such  circumstances  can  only  afiect  the 
amount  and  not  the  right  of  recovery.  Lyons  v.  RaUroad,  7  O.  S.  336. 
So,  whore  a  woman  is  killed  by  the  carlessuess  of  any  person,  and  the 
I>etition  alleges  and  the  proof  shows  that  she  left  a  child  which  sur- 
vive<l  her,  the  question  of  the  legitimacy  or  illegitimacy  of  the  child 
can  in  no  way  affect  the  right  of  action  in  its  belialf.  MitJU  v.  RaUroad, 
10  O.  S.  272.  So,  also,  the  husband  is  the  next  of  kin,  within  the 
raeauing  of  this  section,  where  the  wife  so  comes  to  her  death,  leaving 
no  chiUlron  or  their  legal  representatives,  and  as  such  she  is  entitled  to 
the  fruits  of  any  judg  nent  recovered  in  such  action.  Steel  v.  Kurtz,  28 
O.  S.  191.  And  it  is  not  necessary  that  the  next  of  kin  in  whose  be- 
half the  action  is  brought  should  be  dci)endent  or  have  a  claim  on  the 
decea^jcd  for  support,  in  order  to  entitle  them  to  recover  the  compensa- 
tion herein  provided  for.  GroteiUcemper  v.  Harris,  25  O.  S.  510.  And 
the  administrator  nuiy  sue  the  receiver  of  a  railroad  company,  running 
a  railroad,  under  the  same  restrictions  and  on  the  .same  gn)unds  that 
the  party  injured  might  have  done  had  not  death  resulted  from  the  iu- 
juries.     Meara  v.  Holbrook,  20  O.  S.  137. 
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But  the  right  of  action,  under  this  section,  is  vested  in  the  personal 
representative  of  the  deceased,  and  the  widow  and  next  of  kin  can  not 
maintain  such  action  in  their  own  names.  Weidner  v.  Ranhin,  26  O.  S. 
522.  And  if  the  action  is  brought  by  them,  in  their  names,  it  will  not 
be  brought  within  the  purview  of  the  law  if  one  of  the  parties  is,  after 
the  bringing  of  the  action,  appointed  administrator,  and  made  a  party 
to  the  same  by  leave  of  court,  for  a  good  petition  must  contain  a  cause 
of  action  in  favor  of  the  plaintiff.     Ih. 

In  such  action,  the  amount  of  damage,  within  the  limits  of  the  law, 
is  to  be  ascertained  by  the  jury,  from  the  proofs  in  the  case,  aud  should 
be  a  fair  and  just  compensation  with  reference  to  ihQ  pecuniary  injury 
resulting  to  the  beneficiary  from  such  deatli,  and  in  determining  this, 
the  reasonable  expectation  of  what  the  next  of  kin  might  have  re- 
ceived from  the  deceased,  had  he  lived,  is  a  proper  subject  for  the  con- 
sideration of  the  jury.  Sieel  v.  Ku^tz,  28  0.  S.  191 ;  Grotenhemper  v. 
Harris,  25  O.  S.  510.  But  no  damages  can  be  given  on  account  of  be- 
reavement, mental  suffering,  or  as  a  solace  on  account  of  such  death. 
Steel  V.  Kurtz,  supra. 

But  the  provisions  of  this  section  do  not  extend  to  cases  where  the 
wrongful  act,  which  caused  the  death,  was  committed  outside  of  this 
state.  Hover  v.  Penn^a  Co.,  25  O.  S.  669.  Nor  can  an  administrator  ap- 
pointed in  this  state  maintain  an  action  in  the  courts  of  Ohio  on  a 
cause  of  action  arising  under  a  similar  statute  of  another  state. 
Woodard  v.  Railroad,  10  O.  S.  121. 

The  proviso  of  our  law,  which  requires  actions  arising  under  the 
provisions  of  this  section  to  be  brought  within  a  specified  time,  is  a 
condition  qualifying  the  right  of  action,  aud  not  a  mere  limitation  on 
the  remedy,  and  an  amendment  and  repeal  of  the  section  of  the  law 
containing  the  proviso  during  the  existence  of  the  cause  of  action, 
and  the  omission  of  the  proviso  in  the  section  as  amended,  does  not 
extend  the  time  within  which  the  action  must  be  brought.  Railway 
v.  nine,  25  O.  S.  629. 

When  the  evidence  tended  to  prove  that  the  deceased  commenced 
the  affray  in  which  he  lost  his  life,  being  killed  by  the  criminal  act  of 
the  defendant,  it  is  proper  for  the  court  to  refuse  to  charge  the  jury, 
that  if  the  wrong  or  fault  of  the  deceased  contributed  to  the  injury  re- 
sulting in  his  death,  no  recovery  can  be  had  in  the  action.  Darling  v. 
Williams,  35  O.  S.  58.  (For  if  the  deceased  had  lived,  under  such 
circumstances,  the  repelling  of  his  assault  being  excessive  and  criminal, 
he  could  have  recovered  damages.) 

An  action  under  this  statute  abates  by  the  death  of  the  defendant. 
Russell  V.  Sunhury,  37  O.  S.  372. 
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Adionfor  injury  hy  vroiifjifid  ilmth,  bij  tdioin,  atuijor  vhote  hentjU  mayht 
broiiffht — lAmit  nfdanxageK  —  LiinUation  of  action  in  fue/i  ea*r — Pernonad  rep' 
raieniative  of  (Ucedfnt  mmj  settle  efue  after  unit  w  r»imme$»nd,  Sbc.  0135. 
(Sup.,  p.  368.)  Every  such  action  shall  he  for  the  exclusive  beo^t 
of  the  wife,  or  htisUuid,  ami  children,  or  if  there  be  neither  of 
them,  then  of  the  parents  and  next  of  kin  of  the  person  whoM  death 
«hali  be  so  caused  ;  and  it  shall  be  brought  in  the  name  of  the  |)enuii«I 
representative  of  the  deceased  |)erson ;  and  in  every  action,  the  jury 
iMiiy  give  such  damages,  not  excee<ling  in  any  case  ten  thowand  dol- 
lars, as  they  may  think  proportioned  to  the  {K'cuniary  injur}*  resulting 
from  such  death,  to  the  persons  resjMjctively  for  whoee  benefit  such 
action  shall  be  brought;  every  such  action  shall  be  commenced  within 
tiDo  yean  after  the  death  of  such  deceased  |)crson.  Such  personal 
representative  if  he  was  appointed  in  this  state  with  the  consent  of 
the  court  making  such  appointment  may  at  any  time,  before  or  after 
the  commencement  of  a  suit,  settle  with  the  defendant  the  amount  to 
be  paid;  and  the  amount  received  by  such  personal  representative, 
whether  by  settlement  or  otherwi.^e,  shall  be  appurtiouc«l  among  the 
beneficiaries,  unless  adjusted  between  themselves  by  the  ct)urt  making 
the  appointment  in  such  manner  as  shall  be  fair  and  equitable,  having 
reference  to  the  age  and  condition  of  such  beneficiaries  and  the  laws 
of  descent  and  distribution  of  personal  estates  left  by  persons  dying 
intestate. 

(a)  The  risk  of  ascertaining  the  |)ersons  entitle<l  to  the  benefit  of  a 
recovery  resulting  from  an  action  brought  under  the  preceding  section, 
and  the  duty  of  making  the  distribution,  are  not  imposed  up«m  the  de- 
fendant, but  upon  the  personal  representative  of  the  estate.  Weidner 
v.  Rankin,  supra.  But  the  money  realized  from  a  judgment  in  such 
action  is  not  to  be  treated  as  a  part  of  the  general  estate  of  the  de- 
ceased. It  must  he  di.<tributed  in  the  manner  provideil  in  this  section, 
and  the  personal  representative,  in  whose  name  the  action  is  brought, 
is  a  trustee  for  that  purpose.     Steel  v.  Kurtz,  $upra. 

Action  by  Administrator  op  Deceased  Person  to  Racom 
Damages  for  the  Wrongful  Causing  op  Death. 

[Form  723.    8  6135;  Sup.,  p.  368.] 

Common  Pleas  Court  of <  ounty.  Ohio. 

A.  B.,  as  the  Administrator  ofC.  D.,  Deceased.  Plaintiff. ) 
No.— 0                                   vs.                                          \  Potition. 
E.  F..  Defendant.                                   \ 
The  plaintiflF.  as  such  said  administrator  of  said  C.  D..  dec«as«d.  says 
that  be  has  been  duly  appointed  by  the  Probate  Court  of county. 
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Ohio,  and  has  qualified,  and  is  now  acting  as  the  administrator  of  said  C 

D  ,  late  of  said coutnty,  deceased,  and  who  died  on  or  about  the 

day  of ,  A.  n.  1 8 — . 

That  said  C.  D.  left  surviving  him  G.  D.,  his  wife,  now  his  widow,  and 
the  following  children,  who  are  his  next  of  kin  and  heirs-at-law,  to  wit: 

H.  J.,  aged years,  and  \_heregive  the  names  of  all  and  their  ages  ;  if  the  deceased 

left  no  wife,  or  husband,  or  children,  state  such  fact,  and  name  his  next  of  kin']. 

That,  on  or  about  the ■  day  of ,  a.  d.  18 — ,  the  said  C.  D.  was  in 

the  employ  of  said  defendant,  E.  F.,  engaged  in  the  excavation  of  a  certain 
deep  trench  which  the  said  E.  F.  was  digging,  and  while  said  C.  D.  was  so 
engaged  in  digging  at  the  bottom  of  said  trench,  engaged  in  so  working 
for  said  defendant,  and  unable  to  see  or  know  what  was  being  done  on  the 
surface  of  the  ground  in  the  vicinity  of  the  same,  and  without  his  knowl- 
edge or  consent,  the  defendant  [or,  the  defendant  by  his  foreman  \n 
charge  of  said  work,  and  who  had  control  and  supervision  thereof  for  the 
defendant,  and  the  authority  from  the  defendant,  over  said  deceased  and 
other  like  employes  of  said  defendant],  caused  to  be  placed  upon  the 
ground  near  said  excavation  and  where  said  deceased  was  then  so  em- 
ployed at  work,  carelessly  and  negligently,  and  without  any  negligence 
on  the  part  of  said  deceased,  a  largemass  of  heavy  lumber  and  timbers, 
the  weight  of  which  caused  the  walls  of  said  excavation,  the  soil  there 
being  somewhat  sandy  and  liable  to  cave,  to  cave  in  and  bury  the  said  de- 
ceased, and  thereby  then  and  there  killing  him. 

Wherefore,  the  plaintiff,  as  said  administrator,  asks  judgment  against 
the  said  defendant,  in  the  sum  of  ten  thousand  dollars,  for  the  benefit  of 
said  beneficiaries,  and  to  be  distributed  to  them,  according  to  the  statute 
in  such  case  made  and  provided ;  for  costs  and  all  proper  relief 

Note. — Under  this  statute,  an  action  will  ]ie  in  any  case,  upon  any  state  of 
facts,  that  would  have  entitled  the  deceased  to  recover,  had  he  lived :  and  hence 
precedents  in  all  such  actions  for  damages  brought  by  a  living  party  can  be 
readily  adapted  to  actions  under  this  statute. 

The  words  "  next  of  kin  "  in  this  statute  seem  to  be  synonymous  with  "heirs- 
at-law,"  though  "kin"  implies  a  relationship  in  blood,  while  whoever  the  law 
designates  as  the  inheritor  is  "heir-at-law,"  whether  related  to  the  deceased  in 
blood  or  not. 

ACTIONS  FOR  INJURIES,  ETC. ,  RESULTING   FROM   THE   SALE   OF  INTOXI- 
CATING  LIQUORS. 

To  maintain  an  action  under  the  statutory  provisions  on  this  sub- 
ject, the  sales  of  intoxicating  liquors  must  have  been  illegal.  Baker 
V.  Beckvnth,  29  O.  S.  314. 

Nor  will  an  action  lie  under  such  statute  for  causing  the  death  of  the 
person  drinking  such  intoxicating  liquors.  Davis  v.  Justice,  31  O.  S. 
359;  Kirshnerx.  Myers,   35  O.  S.  85. 

At  common  law,  the  manufacture,  and  the  traffic  in,  aiid  sale  of, 
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intoxicating  liquors,  in  any  manner  desired,  or  for  any  purpose,  by 
those  using  them,  is  legal ;  and  the  same  are  only  illegal  to  the  extent 
that  they  may  be  made  so  by  statute. 

By  the  statute  of  1854  (52  v.  153),  it  yitks  made  illegal  and  punish- 
able as  an  offense  for  any  one  to  sell  intoxicating  liquors  to  be  drank 
io,  upon,  or  about  the  building,  or  premises  where  sold,  or  in  any  ad- 
joining room,  building,  or  premises,  or  other  place  of  public  resort 
connecte<i  therewith.  §  6941.  But  this  part  of  tiiat  section  has  been 
repe4:led  (83  v.  161)  by  section  14  of  what  is  known  as  the  "  Dow  ** 
law. 

This  act,  imposing  a  tax  on  the  dealers  in  intoxicating  liquors,  has 
been  sustained  by  the  Supreme  Court,  in  recent  decisions  of  a  series 
of  cases,  known  as  •*  the  Dow  law  cases,"  and  declared  not  to  be  in  vio- 
lation of  that  provision  of  the  Constitution  (article  15,  section  9),  which 
provides  that  "  no  license  to  traffic  in  intoxicating  liquors  shall  here- 
after be  granted  in  this  state  ;  but  the  general  assembly  may,  by  law, 
provide  against  the  evils  resulting  therefrom." 

It  is  made  unlawful  to  sell  intoxicating  liquors  to  a  minor,  except 
on  the  written  order  of  his  parent,  guardian,  or  family  physician,  or 
to  a  person  intoxicated,  or  in  the  habit  of  getting  intoxicated  (83  v. 
161,  section  12).  And  it  is  illegal  and  punishable  to  keep  a  place 
where  intoxicating  liquors  are  sold  in  violation  of  law.  §  6942.  Also 
to  buy  for  or  furnish  to  a  person  who  is  at  the  time  intoxicated,  or  in 
the  habit  of  getting  intoxicated,  any  intoxicating  liquor,  or  to  buy  or 
furnish  to  a  minor,  to  be  drank  by  such  minor,  any  intoxicating  liquor, 
unless  given  by  a  physician  in  the  regular  line  of  his  practice.  §6943. 
Or  to  sell  the  same  on  Sunday,  except  by  a  regular  druggist,  on  the 
written  prescription  of  a  regular  physician,  for  medical  purposes  only. 
But  municipal  corporations  may  regulate,  etc.,  the  sale  thereof,  on  Sun- 
day (83  V.  160,  section  11). 

For  illegal  selling  at  or  near  certain  places,  see  sections  6945, 
6946  ;  on  election  days,  6948. 

The  action  is  founded  upon  a  liability  created  by  statute,  and  may 
be  brought  within  fix  years  after  it  accrues.     §  4981. 

INTOXICATISO   LIQUORS. 

lAability  for  caunng  xntoxieation.  8ec.  4356.  Whoever,  by  the 
sale  of  intoxicating  liquors,  contrary  to  law,  causes  the  intoxication  of 
another  person,  ^lall  be  liable  for,  and  compelled  t<>  {>ay  a  reasonable 
compensation  to  any  person  who  may  take  charge  of,  and  provide  for, 
such  intoxicated  person,  and  om  dollar  per  day  in  addition  thereto,  for 
every  day  such  intoxicated  person  may  \>e  kept,  in  consequence  of  such 
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intoxication,  which  sura  may  be  recovered  in  a  civil  action,  before  any 
court  having  jurisdiction  thereof. 

The  action  for  injury  or  to  means  of  support,  by  causing  intoxication. 
Sec.  4357.  Every  husband,  wife,  child,  parent,  guardian,  employer, 
or  other  person  injured  in  person  or  property,  or  means  of  support, 
by  any  intoxicated  person,  or  in  consequence  of  the  intoxication,  ha- 
bitual or  otherwise,  of  any  person,  shall,  after  the  giving  and  during 
the  existence  of  the  notice  provided  for  in  the  Dext  section,  have  aright 
of  action' in  his  or  her  own  name,  severally  or  jointly,  against  any  per- 
son or  persons  who,  by  selling  or  giving  intoxicating  liquors,  have 
caused  the  intoxication,  in  whole  or  in  part,  of  such  person  ;  and  the 
owner  of  any  building  or  premises,  and  the  person  renting  or  leasing 
the  same,  having  knowledge  that  intoxicating  liquors  are  to  be  sold 
therein,  in  violation  of  law,  or,  having  leased  the  same  for  other  pur- 
poses, knowingly  permit  intoxicating  liquors  to  be  sold  thei^ein,  that 
have  caused  the  intoxication,  in  whole  or  in  part,  of  such  person,  shall 
be  liable  severally  or  jointly  with  the  person  or  persons  selling  or  giving 
intoxicating  liquors  as  aforesaid,  for  all  damages  sustained,  as  well  as 
exemplary  damages. 

(a)  Under  the  seventh  section  of  the  act  of  May  1, 1854  (52  v.  153), 
contractors  who  had  in  their  employ  hired  hands  with  teams,  wagons, 
and  other  implements,  were  empowered  to  bring  suit  and  recover  dam- 
ages against  any  person  who,  unlawfully,  sold  intoxicating  liquors  to 
such  hands,  whereby  they  became  drunk,  unable  themselves  to  work, 
prevented  other  hands  and  teams  from  working  to  advantage,  and  hin- 
dered and  delayed  the  progress  of  the  work,  and  thus  injured  the  con- 
tractors in  their  property  and  means  of  support.  Duroy  v.  Blinn,  11 
O.  S.  331. 

Under  this  section  as  amended  April  18,  1870  (67  v.  101),  a  justice 
of  the  peace  had  no  jurisdiction  against  the  owner  or  lessee  of  prem- 
ises where  the  unlawful  selling  takes  place.  Bowers  v.  Pomeroy,  21 
O.  S.  184.  Injuries  to  the  "  person  "  of  the  plaintiff  to  support  an 
action  must  be  actual  violence,  or  some  physical  injury  to  the  person 
or  health  ;  injury  to  "means of  support"  does  not  imply  that  plaintiflE" 
was  at  anytime,  in  whole  or  in  part,  without  present  means  of  support; 
it  is  sufficient  that  the  means  of  future  support  have  been  cut  oiF  or 
diminished ;  and  the  rule  of  damages  is  the  amount  of  diminution  ; 
injury  to  "property"  maybe  the  sale  of  chattels,  and  the  plaintiff 
need  not  first  demand  them  of  the  vendee ;  and  the  liability  of  de- 
fendant is  not  confined  to  cases  of  injury  resulting  from  drunkenness, 
immediately,  and  during   its   continuance,  but   extends,  as  well,  to 


MISCELLANEOUS.  1181 

cases  where  the  injury  results  frum  insanity,  sickness,  or  inability,  in- 
duced by  iatoxicatioD.     Mulj'ordy.  Qetoell,  21  O.  S.  191. 

Before  the  amendment  of  1870,  where  tlie  action  was  for  injuries 
resulting  from  habitual  intoxication,  it  was  not  essential  to  recovery 
that  the  defendant  should  have  been  the  sole  cause  of  such  habitual 
intoxication ;  cue  who  contributes  to  cause  that  condition  by  illegal 
Niles,  which  of  themselves  tend,  and  are  calculated  to  produce  that 
ri'sult,  is  presumed  to  have  intended  it,  and  is  liable  for  the  damages 
resulting,  though  others  may,  by  their  illegal  acts,  have  contributed 
thereto  without  his  knowledge,  and  without  preconcert  with  him  ;  and 
where  the  damages  resulting  arise  from  incapacity  for  business  or  loss 
of  estate,  caused  by  such  intoxication,  and  it  becomes  impossible  to 
separate  the  damages  caused  by  others  from  those  caused  by  the  de- 
fendant, he  is  liable  for  all  such  damages,  if  the  natural  and  probable 
consequences  of  his  illegal  acts  were  to  cause  such  injury ;  and  the 
statement  of  the  vendee,  a  physician  who  was  in  the  habit  of  getting 
intoxicatcil,  made  when  purchasing,  that  he  wanted  the  liquor  for  a 
patient,  and  for  medical  purposes,  does  not,  in  the  absence  of  proof  to 
the  contrary,  raise  a  presumption  that  it  was  a  sale  to  tlie  patient. 
Boyd  V.  Watt,  27  O.  S.  259. 

And  under  the  amendment  of  1870  separate  actions  might  be  brought 
against  different  defendants,  and  satisfaction  and  discharge  of  the  cause 
of  action  against  one  afforded  no  defense  in  the  other  case,  if  in  fact 
the  intoxications  were  separate  and  di:<tiiict.  Miller  v.  Pattenon,  31 
O.  S.  419.  But  the  sale  or  giving  away  of  liquor  must,  to  give  a  right 
of  action,  be  unlawful.  Baker  v.  BechaWi,  29  O.  S.  314.  But  it  is 
not  necessary  that  the  sale  should  be  in  violation  of  the  act  of  18.^)4  ; 
if  sold  in  violation  of  any  law  prohibiting  the  sale,  or  if  furnished  in 
violation  of  the  supplementary  act  of  April  5,  1866  (63  v.  149),  the 
right  of  action  accrues  under  the  amendment  of  1870  ;  and  it  is  not 
error  for  the  court  to  refuse  to  charge  that  if  the  jury  award  exemplary 
damages  they  should  not  consider  the  fact,  if  such  they  find  the  fact 
to  be,  that  certain  of  the  illegal  ^ales  were  made  on  Sunday.  SibUa  v. 
BaJiney,  34  O.  S.  399. 

Where  the  intoxicating  liquors  occasioning  the  injury  are  sold  by  two 
or  more  persons,  they  are  jointly  liable.     Rant*  v.  Bame»,  40  O.  8.  43. 

Notiee  to  teller  or  oumer  of  premiaet.  Sec.  4358.  Such  hiubaod, 
wife,  child,  parent^  guardian,  ur  other  interested  person  liable  to  be  so 
injured  by  any  sale  of  intoxicating  liquo.-s  to  auy  person,  and  desiring 
to  prevent  the  sale  of  intoxicating  liquors  to  such  person,  shall  give 
notice  either  verbally  or  in  wnting,  liefure  a  witness,  to  the  person  or 
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persons  so  selling  or  giving  the  intoxicating  liquors,  or  to  the  owner 
or  lessor  of  the  premises  wherein  such  intoxicating  liquors  are  given 
or  sold,  or  file  with  the  township  or  corporation  clerk  in  the  township 
or  municipal  corporation  wherein  such  intoxicating  liquors  may  he 
sold,  notice  to  all  liquor  dealers  not  to  sell  to  such  person  any  intoxi- 
cating liquors  from  and  after  ten  days  from  the  date  of  so  filing  such 
notice. 

Record  of  notice  to  be  kept  by  derk.  Sec.  4359.  Such  notice  filed 
with  such  clerk,  shall  be  entered  by  him  in  a  book  to  be  kept  for  such 
purpose,  which  shall  be  open  for  the  inspection  of  all  persons  interested ; 
and  any  notice  entered  in  such  book  shall,  by  the  ofiicer  having  charge 
of  the  same,  be  erased  and  so  obliterated  as  not  to  be  legible  upon  the 
demand  of  the  person  by  whom  such  notice  was  filed,  and  thereafter 
such  notice  shall  cease  and  end. 

Effect  of  notice — Penalty.  Sec.  4360.  Such  notice,  whether  served 
personally  or  filed  with  the  clerk,  as  aforesaid,  shall,  during  its  exist- 
ence, inure  to  the  benefit  of  all  persons  interested,  the  same  as  if  a  no- 
tice had  been  served  by  each ;  and  if  any  clerk  fail  or  refuse  to  make 
such  record  as  herein  provided,  he  shall  be  fined  not  more  than  twenty- 
five  nor  less  than  five  dollars,  and  the  same  shall  work  a  forfeiture  of 
his  oflSce. 

Rights  of  married  women  and  minors — Sale  works  forfeiture  of  lease. 
Sec.  4361.  A  married  woman  shall  have  the  same  right  to  bring  suits 
and  control  the  same,  and  the  amount  recovered,  as  a  feme  sole;  all 
damages  recovered  by  a  minor  under  this  chapter  shall  be  paid  either 
to  such  minor,  or  to  his  or  her  parent,  guardian,  or  next  friepd,  as  the 
court  shall  direct;  the  unlawful  sale  or  giving  away  of  intoxicating 
liquors  shall  work  a  forfeiture  of  all  rights  of  the  lessee  or  tenant  un- 
der any  lease  or  contract  of  rent  upon  premises  where  such  unlawful 
sale  or  giving  away  takes  place  ;  and  all  suits  for  damages  under  this 
chapter  shall  be  by  a  civil  action  in  any  court  having  jurisdiction 
thereof. 

Penalty  against  sellers  for  giving  pvMieity  of  notice.  Sec.  4362.  A 
saloon-keeper,  grocer,  or  other  person,  who  publishes  the  fact  that  any 
notice  has  been  given,  as  provided  in  the  foregoing  sections,  by  postr 
ing  such  notices  in  any  saloon,  grocery,  or  other  place,  or  by  printing 
or  causing  the  same  to  be  printed  in  any  newspaper,  circular,  or  in 
any  other  way  gives  publicity  to  the  fact  that  such  notice  has  been 
given,  shall  be  fined  not  less  than  ten  nor  more  thaa  fifty  dollars. 

Party  fined  not  entitled  to  exemptions.  Sec.  4363.  For  all  fines,  costs, 
and  damages  assessed  against  any  person  in  consequence  of  the  sale  of 
intoxicating  liquors,  as  provided  in  the  foregoing  sections,  the  real  estate 
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and  personal  property  of  such  peraoa  of  every  kind,  without  exception 
or  exemption,  except  under  section  5430,  and  such  fines,  costs,  aud 
damages  shall  be  a  lieu  upon  such  real  estate  until  paid. 

Liability  of  ovmcr  of  -premlies  for  fine»y  etc.  Sec.  4364.  If  a  person 
rent  or  lease  to  another,  any  building  or  premises  to  be  used  or  occupied, 
in  whule  or  in  part,  for  the  sale  of  intoxicating  liquors,  or  permit  the 
name  to  be  so  used  or  occupied,  in  whole  or  in  part,  such  building  or 
premises  so  leased,  used  or  occupied,  shall  he  held  liable  for,  and  may 
be  Sold  to  pay,  all  fines,  costs,  and  damages  assessed  against  any  per- 
»»>u  occupying  the  same ;  proceedings  may  be  had  to  subject  the  same 
to  the  payment  of  any  such  fine  and  costs  assessed  or  judgment  re- 
ct»vered,  or  any  part  thereof,  which  remain  unpaid,  either  before  or 
after  execution  issues  against  the  pnjperty  of  the  person  against  whom 
such  fine  and  costs  or  judgment  have  been  adjudged  or  assessed  ;  when 
execution  issues  ajjainst  the  property  so  leased  or  rented,  the  officer 
shall  proceed  to  satisfy  the  same  out  of  the  building  or  premises  so 
leased  or  occupied ;  if  such  building  or  premises  belong  to  a  minor, 
insane  person,  or  idiot,  his  guardian  having  control  thereof  shall  be 
liable  and  account  to  his  ward  for  all  damages  on  account  of  such  use 
aud  occupation,  and  the  liabilities  for  the  fines,  costs,  and  damages 
aforesaid ;  and  all  contracts  whereby  any  building  or  premises  are 
rented  or  leased,  and  the  same  used  or  occupicil,  in  whole  or  in  part, 
for  the  sale  of  intoxicating  liquors,  shall  be  void,  and  (he  lessor  shall, 
on  and  afler  selling  or  giving  intoxicating  liquors  as  aforesaid,  be  con- 
sidered and  held  to  be  in  possession  of  such  building  or  premises. 

(a)  Sections  4359,  4360.  Notice  to  liquor  dealers,  under  these  sec- 
tions, need  not  bo  recorded  by  clerks  of  townships  and  municipal  cor- 
]>orations.  A  tabular  statement,  showing  the  substance  of  the  notices, 
is  sufiScient.     Bankhardt  v.  Freeborn,  42  O.  S.  52. 

It  would  seem  that  tlie  comprehensive  language  of  section  4364 
should  be  restricted  to  the  illegal  sale  of  intoxicating  liquors,  otherwise 
it  would  apply  to  leases  of  real  property  for  dealing  in  such  liquois  by 
wholesale,  and  where  they  are  not  sold  to  bo  drank  u|x>n.  etc.,  the 
premises. 

(6)  This  section  (4364)  does  not  apply  to  a  contnut  whert'by  the 
Uuor,  in  goixl  faith,  rented  or  leased  his  })remises,  and  without  any 
knowledge  on  his  part  that  the  rented  or  leased  property  should  be 
used,  iu  whole  or  in  part,  for  the  sale  of  intoxicating  liquors.  Zmk  v. 
Grant,  25  O.  8.  3d2. 
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Action  by  Wife  against  Seller  op  Intoxicating  Liquors  to 

Her  Husband. 

[Form  721    §§4357,4361.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  wife  of  C.  B.,  PlaintiflF,  ] 
No.  — .]  vs.  /-  Petition. 

D.  E.,  Defendant.  j 

A.  B.,  the  above  named  plaintiff,  says  that  she  is  the  wife  of  said  C.  B., 

and  that  they  live  together  and  have  a  family  of minor  children, 

whose  names  and  ages  are  as  follows :  [^Here  give  such  names  and  ages.l 

That  the  plaintiff,  and  the  said  minor  children,  are  mainly  dependent 
upon  the  labor,  services,  and  exertions  of  her  said  husband  and  their  fa- 
ther for  support  and  maintenance. 

That  said  C.  B.  is,  by  trade,  a  [^here  state  his '  trade  or  occupation],  and  is 
skilled  therein,  and  if  he  were  a  sober  man  in  his  habits,  would  and  could 

earn  and  receive,  working  at  his  said  trade  and  employment,  from  $ 

to  $ per  week,  and  properly  support  and  maintain  her  and  their  said 

family  of  minor  children,  whom  both  are  under  legal  obligations  to  main- 
tain. 

That  said  C.  B.  is  and,  for  the  whole  period  of  about years,  has  been 

an  habitual  drunkard,  and  in  consequence  of  such  his  habitual  intoxication 
has  been  and  remained  most  of  said  time  without  work,  and  incapacitated 
therefrom,  and  the  plaintiff  has  been  compelled,  during  said  period,  not 
only  to  provide  for,  support,  and  maintain  herself  and  their  said  minor 
children,  but  also  her  said  husband. 

That  the  defendant,  D.  E.,  well  knowing  said  C.  B.  to  be  an  habitual 
drunkard,  during  the  period  from  about ,  and  since,  as  said  C.  B.  re- 
quired the  same  from  him,  and  when  he  knew  said  C.  B.  to  be  intoxi- 
cated, has  sold  said  C.  B.,  many  times  repeatedly,  intoxicating  liquors, 
which  the  latter  drank  and  thereby  became  and  kept  intoxicated,  and 
unable  to  do  any  work  or  transact  business  in  consequence  thereof,  and 
often  became  sick  and  a  charge  and  a  burden  upon  the  plaintiff  in  nurs- 
ing and  taking  care  of  him;  and  during  such  his  intoxication,  occasioned 
by  such  said  sales  of  intoxicating  liquors  to  him  by  said  defendant,  her 
said  husband  has  frequently  assaulted  and  beaten  her,  inflicting  great 
personal  injury  upon  her,  and  greatly  terrorized  her,  and  has  broken  up 
and  destroyed  their  household  and  kitchen  furniture,  and  household  prop- 
erty and  effects,  in  value  amounting  to  a  large  sum  of  money. 

That,  on  or  about  the day  of ,  A.  D.  18 — ,  the  plaintiff,  in  writ- 
ing, and  in  the  presence  of  a  competent  witness,  duly  gave  notice  to  the 
said  defendant,  not  thereafter  to  sell  or  give  to  her  said  husband,  said  C. 
B.,  any  into.xicating  liquors.  \_0r  state  the  facts  as  to  such  notice  according  to 
the  provisions  of  sections  4358-4360.] 

That,  since  the  giving  to  the  defendant  of  said  notice  as  aforesaid,  and 
in  total  disregard  of  the  same,  the  defendant  has  continued  to  sell,  give, 
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and  furnish  to  said  C.  B.  intoxicating  liquors,  whereby  he  became,  and 
continued  intoxicated,  unable  to  work,  sick,  etc.,  and  to  proride  for,  sup- 
port, and  maintain  the  plaintifiT,  or  their  said  minor  children,  and  bad  to 
be  attended  to.  nursed,  taken  care  of.  and  support^^d  by  the  plaintiff*,  as 

^'oresaid,  and  did  commit  the  following  acts  of  personal  violence  upon 
iiur,  and  break  and  destroy  the  following  property  belonging  to  him,  and 
necessary  for  her  use,  comfort,  and  support,  to  wit:  {^here  state  the  »ama'\', 

\  hereby  tht-  plaintiff*  has  been  greatly  injured  and  damaged  by  the  de- 
tidant  in   her  person,  property,  and   means  of  support,  for  which  she 

•  Iiiims  damagi>s  against  the  defendant  in  the  sum  of dollars. 

Wherefore,  the  plaintiff*  asks  judgment  against  the  defendant  for  the 
»um  of dollars;  for  costs,  and  other  prof>er  relief. 

Action  aoaiivst  Lessor  op  the  Premises  where  Such  Intoxi- 
cating Liquors  were  Sold  to  Subject  the  Same  to  Plaint- 
iff's Judgment. 

[Form  725.    §  4364.] 

\_StcUe  the  judgment  obfained  agcuiist  the  seller  as  in  other  ease*  of  reciting  thert- 
ctnery  of  judgment,  and  the  amount  thereof  unpaid,  ete.^ 

And  the  plaintitr  further  says  that  said  D.  E.  kept  and  sold,  gave,  nnd 
furnished  to  her  said  husband,  such  intoxicating  liquors  at  and  upon  the 
following  described  premises:  [//crc  describe  th>:  Ini,  etc.,  upon  which  such 
lit/uors  were  kept  and  sold.^ 

That  the  defendant,  F.  G.,  did  lease  and  rent,  on  or  about  the day 

of ,  snid  premises,  and  buildings  thereon,  in  whole,  or  in  part,  for  the 

sale  of  intoxicating  liquors,  and  has  permitted  the  same  to  be  so  used  and 
oooupieil  by  said  D.  £. 

Wherefore,  the  plaintiff*  prays  that  said  premises  and  buildings  be  held 
liable  for,  and  bold,  according  to  law,  to  pay  the  judgment  for  damages 
and  costs,  that  the  plaintiff*  has  recovered  against  said  D.  E  ,  which  remain 
unpaid,  for  costs,  and  all  proper  relief. 

(The  actioD  ngainst  the  lessor  i.s  to  be  brought  after  the  recovery  of 
judgment  against  the  lessee,  and  may  be  maintained  before  execution 
issued  against  the  latter  as  well  a:^  after.) 

From  these  examples,  forms  of  petitions  to  meet  the  facta  in  cases 
arising  under  this  statute  arc  deemed  tt)  be  sufficiently  indicated. 

ACTIONS     FOR     THE     RECOVKKY      OK     MONICY     IX)9T      AT     OAMINQ,     OB 
UPON   BET,  OR  WAGER,  AND   FROM   STAKE  HOLDERS. 

1.  All  promissory  notes,  given  upon  a  gambling  consideration,  being 
declared  void  by  section  4269,  it  follows  that  such  negotiable  instru- 
ment in  the  hands  of  a  purchaser  for  value,  and  in  good  faith,  can  not 
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be  recovered  upon  from  the  maker,  by  sucli  bona  fide  holder  without 
uotice  of  the  cousideration,  such  paper  being  declared  to  be  nothing  ; 
though  wagers  per  seare  not  invalid  at  common  law,  unless  immoral,  or 
the  matter  wagered  upon  renders  the  same  contrary  to  public  policy. 
See  Manning  v.  Manning,  8  Ala.  138  ;  linger  v.  Boas,  13  Pa.  St.  601 ; 
Pare  v.  MaHin,  2  Duv.  (Ky.)  522;  Ivey  v.  Nicks,  14  Ala.  564. 

2.  If  the  subject  of  the  bet  be  land,  aud  the  loser  conveys  it  by  .deed 
to  the  winner,  or  to  one  whom  he  appoints  to  take  such  conveyance, 
and  possession  be  delivered  under  the  conveyance,  such  deed  being 
void,  the  land  may  be  recovered  in  ejectment,  even  in  the  hands  of  a 
bona  fide  purchaser  without  notice,  but  equity  will  not  set  the  deed 
aside,  but  leave  the  parties  to  their  remedy  at  law.  Thomas  v.  Gronisey 
16  O.  54.  See  Fenns  v.  Sayer,  3  Ala.  458;  Trammel  v.  Gordon,  11 
Ala.  656.  This  results  from  the  fact  that  such  conveyance  being  void 
passed  no  title  co  the  grantee  ;  but  under  the  Ohio  statute  such  action, 
it  seems,  should  be  brought  within  the  periods  limited  by  the  statute 
for  the  recovery  of  property  so  lost.  Bond  v.  Swearingen,  1  O.  395, 
was  upon  a  territorial  statute,  forfeiting  such  real  estate  to  the  heirs 
of  the  loser.  A  creditor  of  such  grantor  may  maintain  an  action  to  sub- 
ject the  land  to  the  payment  of  his  judgment.  WUliamsy.  Talliaferro, 
1  Coldw.  (Tenu.)  37.  And  if  one  sells  and  conveys  lands  to  another, 
taking  his  promissory  notes  for  the  purchase-money,  and  loses  them  at 
gaming,  or  on  any  bet  or  wager,  to  such  purchaser,  the  vendor  may 
subject  the,  land  to  the  payment  of  such  unpaid  purchase-money. 
Foreman  v.  Hardioicke,  10  Ala.  316. 

3.  Equity  will  relieve  against  a  judgment  founded  on  a  gambling- 
debt,  though  the  defendant  failed  to  make  the  defense  at  law,  such 
judgment  being  also  void.  SHpwiih  v.  Strother,  3  Rand.  (Va.)  214  ; 
Lucas  V.  Ward,  20  Miss.  (12  Sme.  and  Mar.)  157 ;  Martin  v.  TerriM, 
id.  571.  To  the  contrary,  Jones  v.  Jones,  2  Tayl.  (N.  C.)  110  ;  Dunn 
v.  Halloway,  1  Dev.  (N.  C.)  Eq.  322. 

4.  The  law  of  the  place  where  a  wagering  contract  is  made  deter- 
mines what  rights  the  parties  acquire  under  it.  Flanagen  v.  Packard^ 
41  Vt.  561. 

5.  A  loser  of  promissory  notes  by  gaming,  etc.,  may  maintain  an 
action  to  restrain  their  transfer  by  the  winner,  and  from  suing  thereon, 
although  they  were  passed  by  delivery.     Barker  v.  Gallihan,  5  Ala.  708. 

6.  When  the  loser  of  property  at  gaming,  etc.,  has  actually  paid  it 
to  the  winner,  and  afterward  repurchases  it  from  the  winner  by  a  new 
contract  of  purchase,  for  a  price  to  be  paid  in  future,  such  price  may 
be  recovered  and  the  illegality  of  the  original  transaction  can  not  be  set 
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up  as  a  defense,  unless  such  resale  and  purchase  was  a  mere  device  to 
evade  the  law.  The  law  can  uut  be  evaded  by  any  shift,  pretense,  or 
device.     Bell  v.  Parker,  3  Dana  (Ky.)  51. 

7.  In  an  action  to  recover  money  lost  in  gaming,  evidence  that  the 
plaintiff  lost  a  certain  total  amount  in  gaming,  contiiiue<l  at  intervcdt  for 
seven  days,  is  sufficiently  definite.     Ijear  v.  McM'dlen,  17  O.  S.  464. 

8.  Under  the  gaming,  etc.,  statute  of  Ohio,  recovery  may  be  had 
against  the  proprietors  of  a  faro  bank,  without  pro<jf  that  the  "  dealer  " 
paid  the  money  of  the  losing  party  to  them.      Id. 

9.  In  no  case  will  the  court  allow  its  time  to  be  taken  up  with  evi- 
dence as  to  whether  the  money  or  property  was  fairly  lost  and  won. 

"  We  think  with  C.  J.  Abbott,  1  Car.  and  P.  <)13,  that  the  time  of 
the  court  is  not  to  be  taken  up  in  trying  which  dog  or  man  wins  a  bat- 
tle or  a  race."     Barrett  v.  }ieill,  W.  472. 

10.  Where  third  {>ersons  deal  with  property  or  money  lost  at  gaming, 
etc.,  they  can  not  avail  themselves,  as  l)etween  them  and  the  original 
parties  to  such  transaction,  ttf  such  illegality  ;  and  even  where  a  house 
had  been  purchased  and  furnished  for  gambling  by  partners,  and  usetl 
for  that  purpose,  one  of  the  partners  advancing  all  the  money  therefor, 
such  house  and  furniture  was  not  regarded  as  utilairful  properly,  and 
the  partner  paying  the  entire  price  thereof  was  held  to  l)e  entitled  to  re- 
imbursement from  his  copartner.    Watson  v.  Fletcher,  7  Gratt  (Va.)  1. 

11.  If  the  acceptor  of  a  bill  of  exchange  founded  on  a  gaming  con- 
Kideration  is  obliged  to  pay  the  same  to  an  innocent  holder  thereof,  for 
a  valuable  consideration,  he  may  recover  the  amount  of  the  drawer. 
Dade  v.  Madison,  5  Leigh  (Va.)  401. 

RECOVERY    BY   A    PARTY   OF   HIS   DEPOSIT   FROM    A   STAKE-HOLDER. 

1.  A  stake-holder  can  not  set  up  the  illegality  of  the  transaction 
against  a  party  de[X)siting  his  stake  with  him,  when  sued  by  the  latter 
to  recover  his  stake ;  but  neither  party  can  recover  from  such  .stake- 
holder more  than  his  own  deposited  stake. 

2.  A  losing  party,  before  the  stake-holder  has  paid  the  money  or 
delivered  the  property  to  the  winner,  may  demand  his  stake  from  the 
stake-holder;  and  if  the  latter  refuse  to  pay  or  deliver  to  him  the 
same,  may  maintain  an  action  therefor  against  such  stake-holder. 
N*»tice  to  the  stake-holder  not  to  pay  to  the  winner  is  necessary  to  the 
maintenance  of  such  action,  and  payment  by  the  stake-holder,  (^ler 
tiucb  notice  to  the  winner,  will  not  relieve  the  stake-holder  from  lia- 
bility ;  but  payment  by  him  to  the  winner,  before  such  notice  to  him, 
will  free  him  from  liability.  Vlxher  v.  Yatea,  11  Johns.  (N.  Y.)  23 
(Kent,  J.)  ;  McAUider  v.  Hoffman,  16  Serg.  A  Raw.  (Pa.)  147.     And 
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a  great  number  of  other  cases  might  be  cited.     See  Harper  v.  Crain, 
36  O.  S.  338 ;  Pratt  v.  Mcintosh,  W.  356 ;  Barrett  v.  NdU,  ib.  .472. 

3.  Nor  is  it  necessary  to  maintain  such  action  against  a  stake-holder 
that  the  notice  to  him  should  be  given  before  the  event  upon  which  the 
bet  or  wager  was  made  has  been  decided  or  determined.  Such  notice 
may  be  given  at  any  time  before  he  has  paid  the  money  or  delivered 
the  property  to  the  winner.  3fcAllister  v.  Hoffman,  16  Serg.  &  Raw. 
148-149,  where  C.  J.  Gibson  says:  "We  are  to  determine  whether 
the  practice  of  betting  (on  elections)  would  not  be  more  effectually  cut 
up  by  suffering  the  loser  to  regain  what  he  has  lost  at  any  time  before 
it  is  delivered  to  the  winner,  than  by  narrowing  the  locus  pcenitentice  to^ 
the  interval  between  the  period  of  betting  and  the  happening  of  the 
contingency;  and  it  is  impossible  to  doubt  but  that  it  would.  A  dif- 
ferent conclusion  would  be  a  virtual  repeal  of  the  clause  which  declares 
the  contract  to  be  void.  It  will  be  conceded  that  bets  are  seldom  if 
ever  made  with  a  view  to  be  revoked ;  and  nothing  would  be  more 
easy,  if  that  were  sufficient,  than  for  the  parties  to  preclude  them- 
selves from  taking  the  advantage  held  out  by  the  law  by  depositing  in 
the  hands  of  a  third  person ;  and  in  such  case  to  expect  either  to  retract 
before  the  determination  of  the  bet  is  known,  is  just  as  reasonable  as 
to  expect  the  banker  at  a  gaming-table  to  avail  himself  of  the  locus 
pcenitentice  while  the  card  is  trembling  in  his  hand." 

(To  say  that  the  loser,  by  statute,  may,  after  payment  by  the  stake- 
holder to  the  winner,  recover  of  the  latter,  should  not  affect  the  rule, 
as  the  winner  is  often  worthless,  and  the  stake-holder  responsible.  The 
remedies  are  cumulative.)    ' 

McKeev.  Manice,  11  Cush.  (Mass.)  357,  and  many  other  cases  might 
be  cited.     Tarleton  v.  Baker,  18  Vt.  9. 

4.  If  a  stake-holder  fairly  pays  over  the  money  before  being  so 
notified  not  to  pay  it,  the  loser  has  no  remedy  against  him.  Frybarger 
V.  Simpson,  11  Ind.  59 ;  Morris  v.  Philpot,  id.  447. 

But  trover — an  action  for  wrongful  conversion — will  lie  against  him 
and  the  winner  of  notes,  which  have  been  delivered  to  such  winner  by 
the  stake-holder,  after  notice  from  the  loser  not  to  do  so,  the  stake- 
holder being  indemnified  by  the  winner.    Leverett  v.  Stegall,  23  Ga.  257. 

5.  A  stake-holder  can  recover  the  stakes  put  in  his  hands  from  a 
party  with  whom  he  has  deposited  it.    Perkins  v.  Gemm,  23  Ark.  221. 

6.  The  winner  can  only  recover  from  a  stake-holder  the  amount 
deposited  by  himself,  and  not  that  deposited  by  the  loser,  otherwise 
the  wager  would  be  enforced  indirectly.     Hayden  v.  Litik,  35  Mo.  418. 
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OAMINO   (tit.    5,  CH.  6). 

Gaming  eoniraeU  void.  Sec.  4269.  All  promises,  agreements,  notes, 
bills,  bunds,  or  other  contracts,  mortgages  or  other  securities,  when  the 
whole,  or  any  part  of  the  consideration  of  such  promise,  agreement, 
conveyance,  or  security  is  for  money  or  other  valuable  thing  whatso- 
ever, won  or  lost,  laid,  staked,  or  betted,  at  or  upon  any  game,  of  any 
kind,  or  under  any  denomination  or  name  whatsoever,  or  upon  any 
horse  race  or  cock  fight,  sport  or  pastime,  or  on  any  wager,  or  for  the 
repayment  of  m<mey  lent  or  advanced  at  the  time  of  any  g:ime,  play, 
bet  or  wager,  for  the  purpose  of  being  laid,  betted,  staked,  or  wagered, 
shall  be  absolutely  void,  and  of  no  effect. 

When  and  by  whom  money,  etc  ,  lost  at  gaming  may  be  noovered  badL 
Sec.  4270.  If  any  person,  by  playing  at  any  game,  or  by  means  of 
any  bet  or  wager,  loses  to  any  other  {person  any  sum  of  money  or  other 
thing  of  value,  and  pays  or  delivers  the  same,  or  any  part  thereof,  to 
the  winner,  the  person  who  so  loses  and  pays  or  delivers  may,  at  any 
time  within  six  months,  next  afler  such  loss  and  payment  or  delivery 
sue  for  and  recover  the  money  or  thing  of  value  so  lost  and  paid  or 
delivered,  or  any  part  thereof,  from  the  winner  thereof,  with  costs  of 
suit,  by  civil  action  founded  on  this  chapter,  before  any  court  of  com- 
petent jurisdiction. 

(a)  The  territorial  act  of  August  4,  1790  (1  Chase,  104),  gave  an 
estate  conveyed  on  a  gambling  consideration  to  the  heir  of  the  grantor, 
but  subject  to  the  debts  of  the  grantor;  when  land,  having  been  con- 
veyed for  a  gambling  consideration,  was  afterward  sold  on  attachment 
against  the  grantor,  as  an  absconding  debtor,  the  sale  was  held  to  be 
valid.     Bond  v.  Swearingen,  1  O.  395. 

Under  the  act  of  January  4,  1814  (1  Chase,  823,  cited  in  this  case 
as  the  act  of  1824  in  22  v.  192),  the  right  to  recover  back  by  suit, 
property  lost  on  a  horse  race,  jvas  not  provided  for;  it  only  declared 
the  contract  void.  Pratt  v.  McIntoaJi,  W.  356.  (But  in  thb  case  the 
plaintiff  recovered,  he  having  notified  the  stake-holder  not  to  deliver 
his  stake ;  he  also  was  entitled  because  the  bet  was  only  void,  and  not 
illegal  by  the  statute  then  in  force.  Money,  etc.,  paid  on  a  contract 
merely  void  may  be  recovered  back.) 

The  act  of  February  28,  1831  (29  v.  443).  makes  void  all  agree- 
ments where  any  part  of  the  consideration  is  for  money  or  other  thing 
lost,  or  won,  laid,  staked,  or  betted  upon  a  horse  race,  or  borrowed  to 
bet;  and  it  authorizes  the  loser,  and  if  he  neglects,  any  other  person, 
to  sue  for  and  recover  the  loss.  Where,  therefore,  property  bet  upon 
a  contemplated  horse  race  is  staked  in  the  hands  of  a  stake-holder,  and 
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the  parties  abandon  the  race,  the  stake-holder  can  not  retain  the  prop- 
erty and  defend  himself  under  the  act.     Barrett  v.  Neill,  ^Y.  472. 

In  an  action  under  the  second  and  third  sections  of  that  act,  to 
recover  money  lost  at  gaming,  where  the  plaintiff  furnished  the 
money  and  employed  another  to  bet  or  play  for  him,  and  was  pres- 
ent at  the  game  or  play  in  which  the  money  was  lost,  he  is  entitled  to 
recover  in  the  same  manner  as  if  he  had  lost  the  money  without  the 
assistance  of  such  other  person  ;  and  in  an  action  against  eight  defend- 
ants, who  filed  a  joint  answer,  denying  the  allegations  of  the  petition, 
the  jury  having  rendered  a  verdict  against  four,  and  made  no  finding 
against  the  others,  and  '.he  plaintiff  thereupon  having  dismissed  the 
action  as  to  the  defendants  not  found  against,  and  the  court  having 
rendered  judgment  on  the  verdict,  the  eight  defendants  joined  in  a 
petition  in  error,  it  was  held:  "That  the  defendants  as  to  whom  the 
suit  was  dismissed  were  not  prejudiced  by  the  judgment,  and  that  the 
dismissal  as  to  them,  where,  as  in  this  case,  all  were  sued  as  principals 
in  an  unlawful  transaction,  constituted  no  grounds  on  which  the 
remaining  defendants,  against  whom  a  verdict  had  been  rendered, 
could  ask  a  reversal  of  the  judgment.    Mead  v.  McGraw,  19  O.  S.  55. 

The  purchase  of  a  horse  and  giving  a  note  therefor  payable  in  the 
event  of  the  election  of  a  designated  candidate  to  a  certain  office  is  a 
bet  or  wager;  and  when  the  giver  of  the  note,  before  the  election, 
tendered  back  the  horse,  which  tender  was  refused,  and  the  party 
thereafter  held  the  horse  merely  as  bailee  for  such  seller,  the  latter 
can  not  maintain  an  action,  after  such  election  is  decided  in  favor  of 
such  candidate,  against  the  purchaser  for  such  price.  Harper  v.  Grain, 
36  O.  S.  338. 

Recovery  of  losses  in  lotteries,  etc.  Sec  4271,  A  person  who  expends 
any  money  or  thing  of  value,  or  incurs  any  obligation  for  the  purchase 
of  or  to  procure  any  lottery  or  policy  ticket,  hazard,  or  chance,  or  any 
interest  therein,  in  or  on  account  of  any  lottery,  policy,  or  scheme  of 
chance,  or  in  or  on  account  of  any  game  of  faro,  pool,  or  combination, 
keno,  or  scheme  of  gambling,  and  any  person  dependent,  in  any  degree, 
for  support  upon,  or  entitled  to  the  earnings  of,  such  person,  and  any 
citizen  for  the  use  of  the  person  so  interested,  may  sue  for  and  recover, 
from  the  person  receiving  such  money,  thing  of  value,  or  obligation, 
the  amount  thereof,  together  with  exemplary  damages,  which  in  no 
case  shall  be  less  than  ffty  nor  more  than  five  hundred  dollars,  and 
may  join  as  defendants  in  such  suit  all  persons  having  any  interest, 
direct  or  contingent,  in  such  lottery,  policy,  or  scheme  of  chance,  or 
the  possible  profits  thereof,  as  backers,  venders,  owners,  or  otherwise. 
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What  n^fiaent  aUegalions  in  such  oHion.  Sbc.  4272.  In  the  pruaecu- 
tion  of  sach  actions  it  shall  be  sufficieut  for  the  plaintiflT  to  allege  that 
the  defendant  U  indebted  to  the  plaintiff,  or  received  to  the  plaintiff's 
use,  tiie  money  so  lost  and  paid,  or  converted  the  goods  won  of  the 
plaintiff  to  the  defendant's  use,  whereby  the  plaintiff's  action  accrued 
In  him,  without  setting  forth  the  special  matter. 

ir/tew  third  party  may  sue.  Sec.  4273.  If  the  person  losing  such 
money  or  thing  of  value,  as  provided  in  section  4270,  does  not,  within 
t!ie  time  therein  specified,  without  collusion  or  deceit,  sue,  and  with 
effect  prosecute,  for  the  money  or  thing  of  value  so  lost  and  paid  or 
delivered,  any  person  may  sue  for  and  recover  the  same,  with  costs 
of  suit,  against  any  winner  as  aforesaid,  for  the  use  of  the  person  prose- 
cuting the  same. 

(a)  Under  the  act  of  February  28,  1831  (29  v.  443),  the  loser  of  a 
bet  may  recover  his  money  back,  in  an  action  founded  upon  that  act, 
although  commenced  more  than  six  mcmths  after  the  payment  of  the 
bet ;  the  act  gives  the  loser  the  exclusive  right  of  action  the  first  six 
months;  after  that  it  gives  it  to  any  one,  whether  the  loser  or  another. 
JIo*.  v.  Layton,  3  O.  S.  352. 

The  proprietors  of  a  fan>-hank  are  jointly  liable  for  money  won  and 
received  by  dealers  or  players  employed  by  them  in  carrying  on  the 
business  of  the  bank ;  and  in  an  action  to  recover  such  money,  it  is 
sufficient  for  the  plaintiff  to  show  the  aggregate  amount  of  his  losses, 
or  of  the  excess  of  his  losses  over  his  winnings,  lietween  8|>ecified  dates, 
without  proving  the  amount  and  date  of  each  particular  loss,  or  the  par- 
ticular agent  or  proprietor  to  whom  such  sum  was  paid.  Lear  v. 
MciliUan,  17  O.  S.  464. 

The  third  and  fourth  sections  of  the  statute  apply  as  well  to  betting 
on  elections  as  to  any  other  bet.  Veach  v.  Elliott,  1  O.  S.  139.  And 
such  bet  made  by  a  sale  of  hogs,  to  be  paid  for  when  a  particular  |>er- 
Bon  should  be  elected  president,  is  within  the  meaning  of  the  statute. 
Jjueas  v.  Harper,  24  O.  S.  328. 

The  action  to  recover  money  or  property  lost  or  paid  over  on  a  bet 
or  wager  is  an  action  upon  a  statute  for  a  penalty  or  forfeiture,  within 
the  meaning  of  the  provisions  of  section  4983,  and  is  limited  to  one 
year  afler  the  right  of  action  accrued ;  that  is,  the  loser  has  the  ex- 
clusive right  of  action  for  six  months  after  imyini:  such  money,  etc.,  so 
lost,  and  he  in  common  with  others  for  one  year  tliereafter.  So  that 
eighteen  moUks  afler  payment  to  the  winner  bars  the  right  of  action 
against  him  as  to  everybody.     Cooper  v.  Rouiey,  29  O.  8.  647. 

Action  far  diaeooery.     Sec.   4274.    Every  person  liable   under  this 
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chapter  may  be  compelled  to  answer,  upon  oath,  interrogatories  an- 
nexed to  the  petition  for  the  purpose  of  discovery  of  his  liability  ;  and 
upon  discovery  and  repayment  of  the  money  or  other  things,  the  per- 
son discovering  and  repaying  the  same,  with  costs,  shall  be  acquitted 
and  discharged  from  any  further  or  other  forfeiture,  punishment  or 
penalty  he  or  they  may  have  incurred,  for  s  >  winning  such  money  or 
thing  discovered  and  repaid. 

Liability  of  property  for  fines  and  for  losses  occurring  tliereon.  Sec. 
4275.  The  property,  both  real  and  personal,  of  a  defendant,  against 
whom  a  judgment  is  rendered  under  this  chapter,  either  for  fines, 
costs,  or  to  recover  money,  or  other  thing  of  value,  lost  or  paid,  shall 
be  liable  therefor,  without  exemption,  and  such  judgment  shall  be  a 
lien  thereon  until  paid  ;  if  the  owner  of  the  building  in  which  the 
money  was  lost  knowingly  permits  it  to  be  used  for  gaming  purposes, 
such  building,  and  the  real  estate  upon  which  it  stands,  shall  be  liable 
therefor  in  the  same  manner;  and  the  guardian  or  trustee  of  a  minor, 
insane  person,  or-idiot,  who  permits  any  property  under  his  charge  to 
be  used  for  gaming  purposes,  and  the  same  becomes  liable  on  account 
thereof,  shall  be  liable  to  his  ward  for  the  amount  thereof. 

(a)  A  judgment  having  been  recovered  under  the  act  of  February 
28,  1831  (29  V.  443),  against  the  winner,  an  action  was  brought 
against  the  owner  of  the  building  wherein  the  money  was  lost,  for  the 
purpose  of  enforcing  the  statutory  lien  of  the  judgment,  as  declared 
by  section  14  as  amended  April  6,  1866  ;  and  on  demurrer  to  the  pe- 
tition it  was,  among  other  things,  held :  That  the  allegations  in  the 
petition,  that  at  the  time  the  game  was  played  and  the  money  lost,  the 
defendant  was  the  owner  of  the  building,  and  that  he  knowingly  per- 
mitted the  same  to  be  used  for  the  purpose  of  gambling  for  money, 
and  for  the  said  game,  are,  on  general  demurrer,  a  sufficient  averment 
of  the  unlawful  use  and  occupation  of  the  building ;  and,  also,  that  a 
civil  action  under  the  Code  may  be  brought  to  enforce  the  lien.  Binder 
V.  Finlcbone,  25  O.  S.  103. 

Sec.  4276.  Whenever  premises  are  occupied  for  gaming  or  lottery 
purposes,  the  lease  or  agreement  under  which  they  are  so  occupied 
shall  be  absolutely  void  at  the  instance  of  the  lessor,  who  may  at  any 
time  obtain  possession  by  civil  action,  or  by  action  of  forcible  detainer 
before  a  justice  of  the  peace ;  and  if  any  person  lease  premises  for 
gaming  or  lottery  purposes,  or  knowingly  permits  them  to  be  used  and 
occupied  for  such  purposes,  and  fail  immediately  to  prosecute,  in  good 
faith,  an  action  or  proceeding  for  the  recovery  of  the  premises,  such 


MISCELLANEOUS.  1193 

lessor  shall  be  considered  in  all  cases,  civil  and  criminal,  as  a  princi- 
pal ill  carrying  on  the  business  of  gaming,  or  a  lottery,  in  such 
building. 

NoU. — In  an  action  under  section  4276,  against  the  owner  of  the  bailding. 
etc.,  to  subject  the  Siitno  to  the  payment  of  a  judgment  against  tho  winner,  the 
record  of  such  action  is  conclusive, 

1.  Of  the  recovery  of  such  judgment. 

2.  Of  the  amount  lo^t  and  paid  by  tho  plaintiff  to  such  Judgment  defendant 
S.  That  the  same  was  lost  at  gaming  contrary  to  this  statute. 

4.  And  that  the  judgment  defendant  was  the  winner. 
But,  such  record  does  not  tend  to  prove, 

1.  That  the  preminc*  described  in  the  petition  were  used  and  occupied  for 
gaming  contrary  to  »uch  statute;  or, 

2.  That  the  money  sought  to  bo  recovered  was  lost  (herein;  or, 
8.  That  the  defendant  was  tho  owner  thereof;  t>r, 

4.  That  he  rented  the  same  or  knowingly  permitted  them  to  he  used  for 
gaming.     Binder  v.  Finkbone,  2o  O.  S.  103. 

It  is  sufficient  to  allege  in  tho  petition,  that  at  tho  time  the  game  was  played 
and  the  money  lost  by  plaintiO*,  tho  defendant  was  the  owner  of  the  building, 
and  that  be  knowingly  permitted  the  same  to  bo  used  for  the  purpose  of  gam- 
ing for  money,  and  for  tho  said  game  with  plaintiff,  without  stating  that  such 
building  was  then  "used  and  occupied"  for  this  purpose.     lb. 

An  order  of  sale  under  such  statutory  lien  is  constitutional.     Jb. 

An  attachment  may  be  obtained  against  tho  winner  on  tho  ground  that  be 
"criminally  incurred  the  obligation."  g  5521,  c1.  9.  Also  an  order  of  arrest. 
f  5492,  cl.  6. 

This  section  seems  to  imply  that  every  such  transaction  is  conclusively  fraud- 
ulent, as  well  as  merely  criminal;  for  tho  Constitution,  article  1,  section  15, 
provides  that,  "No  person  shall  bo  imprisoned  for  debt  in  any  civil  action,  on 
mesne  or  final  process,  unless  in  cases  of  fraiui" — not  that  the  liability  was 
merely  incurred  criminally.  The  Supreme  Court  has  not  yet  decided  the  ques- 
tion, where,  in  such  case,  there  has  been  no  fraud  in  fact  in  the  transaction, 
whether  the  winner  may  be  arrested  in  a  civil  action  or  not 

A  judgment  in  bastardy  is  not  a  "  debt"  within  the  meaning  of  article  1,  sec- 
tion 16.  Mtuaer  v.  Stevnrt,  21  O.  S.  863;  Perkins  v.  MMey,  4  O.  8.  668.  Nor 
does  such  section  apply  to  fines.  In  re  Beall,  26  O.  S.  19o.  Nor  does  such  pro- 
vision of  the  Constitution  execute  itself,  hut  must  be  made  effectual  in  practice 
by  legisUtiqp.    Spiee  v.  Steinruck,  14  O.  ti.  213-218. 
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Action  by  Citizen,  fob  the  Use  of  Persons  Interested  in  the 
Recovery,  against  Persons  Having  an  Interest,  etc.  ,  in  any 
Scheme  of  Gambling,  etc.,  to  Recover  the  Loss,  with  Pen- 
alty. 

[Form  726.    §  4271.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  who  Sues  for  the  Use  of  C.  D.,  ") 

Plaintiff,  i  Petition. 

>io.  — .J  vs. 

J.  K.  and  L.  M.,  Defendants.  J 

A.  B  ,  the  plaintiff,  says  that  he  is  a  citizen  of  said  State  of  Ohio;  that 

said  defendants,  J.  K.  and  L.  M.,  on,  to  wit,  the day  of ,  in  said 

county,  were  the  owners  of,  and  had  an  interest  in,  a  certain  scheme  of 
gambling,  to  wit:  {^here  describe  the  same];  that  on  said  last  named  day,  the 
said  C.  D.  lost  at  said  gambling,  atid  there  was  thereby  won  from  him, 

which  he  then  and  there  paid,  the  sum  of  dollars,  which  the  said 

defendants,  and  each  of  them,  have  wholly  failed  to  repay  to  him. 

Wherefore,  the  plaintiff,  for  the  use  of  said  C.  D.,  asks  for  a  judgment 

against  said  defendants  for  the  said  .sum  of  dollars,  together  with 

exemplary  damages  in  the  sum  of  five  hundred  dollars;  for  costs,  and  all 
proper  relief. 

(The  petition  should  be  framed  iu  every  case  falling  within  the  pro- 
visions of  this  section,  according  to  the  facts  and  the  relation  of  the 
plaintiff  to  the  loser,  etc. ) 

Action  by  the  Loser  against  the  Winner. 

[Form  727.    §§  4272,  4274.] 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,    ] 
No.  — .]  vs.  >■  Petition. 

C.  D.,  Defendant.  ] 

A.  B.,  the  plaintiff,  says  that  there  is  due  to  him  from  C.  D.,  the  defend- 
ant, the  sum  of dollars,*  lost  by  the  plaintiff  and  paid  to  the  defend- 
ant, on  or  about  the day  of ,  a  .  d.  18 — ,  upon  a  certain  unlawful  bet 

and  wager  between  them  [or,  in  unlawful  gaming  between  them],  and 
which  said  sum  of  money  was  then  and  there  received  by  the  defendant 
to  the  plaintiff's  use  within  six  months  prior  to  the  commencement  of 
this  action. 

And  the  plaintiff  annexes  to  this,  his  petition,  the  interrogatories  filed 
herewith,  marked  "A,"  and  numbered  1,  2  [e<c.],  for  the  purpose  of  dis- 
covery [etc."]  from  the  defendant. 

Wherefore,  the  plaintiff  asks  that  said  defendant  be  required  to  answer 
under  oath,  truly  and  fully,  each  and  every  of  said  interrogatories;  and 
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that  he  recover  of  the  defendant  the  said  sum  of  dollant.  with  hia 

co»U,  and  for  all  proper  relief. 

Actios  to  Rixx>vER  the  Value  of  Property  so  Lost,  etc. 

[Form  728.    §§  4272,  4274] 

{^Follow  Form  727  (o  *,  and  add .]  For  the  value  of  the  following  goods  and 
chattels  and  personal  property  owned  by  the  plaintiff,  to  wit:  [hrre  de- 
aerihe  the  aame^,  which  the  said  defendant  wrongfully  converted  to  his  own 

use,  on  or  about  the  day  of  .  a.  u.  18 — ,  the  same  having  been 

lost  and  delivered  and  paid  to  the  defendant  by  the  plaintiff  upon  an  un- 
lawful bet  and  wager  between  them. 

\_Q>nclude  as  in  Form  727.] 

Note. — In  HoM  v.  Lupton,  3  O.  S.  53,  the  following  declaration  was  held  good 
by  reason  of  the  provisions  of  this  statute:  "That  on  the  Slst  day  of  July,  a. 
D.  1851,  at  said  county  of  Marion,  and  within  six  months  before  the  commence- 
ment of  this  suit,  the  said  deicndant  received  fur  the  use  of  the  said  plaintiff 
the  sum  uf  five  hundred  and  fifty  dollars,  being  money  then  and  there  bet  and 
wagered  by  and  between  the  said  plaintiff  and  the  said  defendant;  and  after- 
ward, on  the  day  and  year  aforesaid,  lost  by  the  plaintiff,  there  paid  to  and 
received  by  the  defendant  as  the  winner  of  such  bet  and  wager,  whereby  an 
action  has  accrued  to  the  plaintiff,  according  to  the  form  of  the  act  (statute  in 
•uoh  case  made  and  provided)  entitled,  "an  act,"  etr. 

Action    by    Third    Person    after    Six    Months    to    Rbooter 
Money  Lost  at  Gaming,  ETa 

[Pom  729.    §  4273.] 
Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff,     | 
No.  — .]  tt».  >  Petition. 

C.  D.,  Defendant.  ] 

The  Kaid  plaintiff,  A.  B.,  says  that,  more  than  six  months  prior  to  the 

commencement  of  this  action,  to  wit,  on  or  about  the day  of .  a. 

D.  IH— ,  at  said county,  one  E.  V.  lost  and  paid  to  the  snid  defendant, 

upon  an  unlawful  bet  and  wager  between  them  [^or,  at  gambling  between 

them],  the  sum  of   dollars    [or,  the  following  described  personal 

property  then  and  there  owned  by  said  E.  F.,  to  wit:  [Aer«  describe  the 
•ameY,  and  said  E.  F.  has  wholly  failed,  for  the  period  of  more  thanaix 
months,  without  collusion  or  deceit,  to  sue,  and  with  effect  prosecute  for 
the  recovery  of  said  money  [or,  the  value  of  said  property],  wherefore  the 
plaintiff  sues  to  recover  the  same  for  his  own  use. 

The  plaintiff,  therefore,  asks  judgment  against  said  defendant  for  the 
sum  pf dollars;  for  his  cost.*,  and  for  all  proper  relief 

\_Inlerrogatorie»  may  he  annexed  to  the  petition.  ] 

For  action  against  owner  leasing  premises  or  building  to  be  occupied 
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for  gaming,  etc.,  or  who  knowingly  permits  the  same  to  be  used  for  gam- 
ing purposes,  etc.,  see  sections  4275,  4276,  and  Binder  v,  Finkbone,  25 

O.^S.  103. 

[Form  730.    25  O.  S.  103.] 

Common  Pleas  Court  of  Licking  County,  Ohio. 
William  II.  Finkbone,  PlaintiflF,  ] 
No.  — .]  vs.  y  Petition. 

Anthony  Binder,  Defendant.     ) 

For  a  cause  of  action  against  the  above  named  defendant,  and  in  favor 
of  the  above  named  plaintiflf,  the  plaintiflF,  William  H.  Finkbone,  says 
that,  at  the  October  term  of  the  Court  of  Common  Pleas  of  said  county, 
for  the  year  18G7,  in  a  certain  action  then  and  theretofore  pending  in  said 
court,  wherein  the  said  William  H.  Finkbone  was  plaintiflF,  and  FranK 
Ripley  and  Joseph  Sawyer  were  defendants,  the  said  plaintiflf  duly  recov- 
ered a  judgment  against  said  Joseph  Sawyer  for  the  sum  of  three  hundred 
and  ninety-nine  dollars  and  sixteen  cents  damages,  and  costs  of  suit,  taxed 
at  fifty-seven  dollars  and  ninety-seven  cents. 

That  said  action  was  brought  by  said  plaintiflF  against  said  Ripley  and 
Sawyer,  under  [sections  4270  and  4271  of  the  Revised  Statutes  of  Ohio],  to 
recover  from  said  Ripley  and  Sawyer  money  staked  and  betted  by  plaint- 
iff with  said  Frank  Ripley  and  Joseph  Sawyer  on  a  certain  game  called 
faro,  which  said  judgment  in  favor  of  said  plaintiflF  and  against  said  Saw- 
yer, as  aforesaid,  was  for  the  amount  found  by  said  court  to  have  been 
betted  and  staked  by  said  plaintiff  with  said  Sawyer  on  said  game,  and 
won  by  said  Sawyer  and  paid  over  to  him  by  the  plaintiflF. 

That  said  judgment  is  still  in  full  force,  unreversed,  and  no  part  of  the 
same  has  been  paid. 

And  the  plaintiflF  further  says  that  said  game  of  faro,  on  which  said 
money  was  staked  and  betted  and  lost  by  him,  was  played  on  the  21st 
day  of  June,  a.  d.  186G,  at  and  in  a  certain  building  owned  by  said 
Anthony  Binder,  situate  and  being  on  a  certain  parcel  of  ground  in  the 
city  of  Newark,  in  said  Licking  county,  Ohio,  of  which  the  said  Anthony 
Binder  was  then  and  now  is  the  owner,  and  described  as  follows,  to  wit: 
[^Description  of  lot^ 

And  the  plaintiflF  further  says  that,  at  the  time  said  game  was  played, 
and  said  money  was  staked  and  betted  by  said  plaintiff  on  said  game  with 
said  Sawyer,  and  lost  by  the  plaintiflF  and  paid  over  to  said  Sawyer,  as 
aforesaid,  and  for  a  long  time  before  that  day,  the  said  Anthony  Binder 
knowingly  permitted  the  room  in  said  building,  in  which  said  game  was 
played,  to  be  used  [and  occupied]  by  said  Sawyer  for  the  purpose  of 
gaming  for  money,  and  for  the  purpose  of  the  said  game  of  faro  with  the 
plaintiflF. 

And  the  plaintiflF,  therefore,  prays  the  court  to  declare  the  judgment 
aforesaid  a  lien  on  said  building  and  real  estate,  and  for  an  order  that 
laid  real  estate  and  l)uilding  may  be  sold  for  the  satisfaction  of  the  judg- 
ment, interest,  and  costs  aforesaid,  and  for  all  proper  relief. 

Smythe  &  Sprague,  Attorneys  for  PlaintiflF. 
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KlCrOBCEMENT  OF  LIABILITY  OP     STOCKnOLDERS  OF   A   CORIMRATIOK. 

Stoekholden  liable  in  an  autoimt  equal  to  their  tiocJc.  Sec.  3258.  The 
stockholders  of  a  corporatiou  which  may  be  hereaAer  formed,  aud  such 
stockholders  as  are  nuw  liable  under  former  statutes,  shall  be  deemed 
and  held  liable,  in  addition  to  their  stock,  in  an  amount  equal  to  the 
stock  by  them  subscribed,  or  otherwise  acquired,  to  the  creditors  of 
the  corporation,  to  secure  the  payment  of  the  debts  aud  liabilities  of 
the  corporation. 

The  term  "  tiodchdders"  defined.  Sec.  3259.  The  term  "  stockhold- 
ers," as  used  in  the  preceding  section,  shall  apply  not  only  to  such  per- 
sons as  appear  by  the  books  of  the  corporatiou  to  he  such,  but  to  any 
equitable  owner  of  stock,  although  the  stock  appears  on  the  books  in 
the  name  of  another. 

Hov)  such  liability  enforced.  Sec.  3260.  A  stockholder  or  creditor 
may  enforce  such  liability  by  action  jointly  against  all  the  holders  or 
owners  of  stock,  which  action  shall  be  for  the  benefit  of  all  the  credit- 
ors of  the  corporation,  and  against  all  persons  liable  as  stockholders; 
and  in  such  action  there  shall  be  found  and  determined  the  amount 
payable  by  each  person  liable  as  stockholder  on  all  the  indebtedness 
of  the  corporation,  in  which  adjudication  no  costs  shall  be  taxed  to  nor 
collected  of  any  stockholder  to  an  amount  which,  together  with  the 
amount  to  be  paid  on  said  indebtedness,  will  exceed  the  amount  of 
the  stock  on  which  he  is  liable. 

TruMees  a  re  peraoncdly  liable  for  all  debU  by  them  contracted.  P  ec.  326 1 . 
The  trustees  of  a  corporation  created  for  a  purpose  other  than  profit,  shall 
be  personally  liable  for  all  debts  of  the  corporation  by  them  contracted. 

1.  Dues  from  corporations  shall  be  secured,  by  such  individual  lia- 
bility of  the  stockholders,  and  other  means,  as  may  be  prescribeti  by 
law;  but,  in  all  cases,  each  stockholder  shall  be  liable,  over  and  alx>ve 
the  stock  by  him  or  her  owned,  and  any  amount  unpaid  thereon,  to  a 
further  sum,  at  least  equal  in  amount  to  such  stock.  Constitution, 
article  13,  section  3. 

(An  act  of  the  legislature  which  does  not  secure  such  liability  is  un- 
constitutional. State  V.  Sherman^  22  O.  S.  41 1.  This  section  is  pro*- 
peetive  aud  not  retroactive  in  its  operation.  Citizens'  Bank  v.  Wright, 
6  O.  S.  318 ;  State  v.  Rowa,  11  O.  S.  17  ) 

(Such  liability  of  individual  stockholders  is  eoUateral  to  the  princifial 

obligation  of  the  corporation,  and  is  to  be  resorted  to  by  creditors  only 

in  case  of  the  insolvency  of  the  corporation,  or  wh^re  payment  can  not 

be  enforced  against  it  by  the  ordinary  process  of  execution.      Wright 

V.  McCormack,  17  O.  S.  86.) 
29 
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2.  All  action  by  its  creditors  to  charge  stockholders  of  a  corporation 
upon  their  individual  liability,  is  an  equitable  action  upon  such  stock- 
holders' collateral  liability,  and  is  supplementary  in  its  nature.  And, 
except  for  fraud  in  obtaining,  or  want  of  jurisdiction  in  the  court  ren- 
dering judgment  for  its  creditor's  debt  against  the  corporation,  such 
judgment  will  be  conclusive  upon  such  stockholders  of  the  indebtedness 
of  such  corporation  upon  such  judgment;  but  every  alleged  stock- 
holder, in  such  creditor's  action,  may  make  any  defense  as  to  the  fact 
of  his  being  a  stockholder,  the  amount  and  validity  of  his  subscription 
for  shares  of  stock,  etc.,  that  he  might  make  if  sued  by  the  corporation 
itself;  but  if  he  has  paid  his  subscription,  or  done  such  acts,  as  by 
part  payment,  etc.,  as  to  make  his  subscription  binding  upon  him,  he 
may  be  estopped  to  deny  that  he  is  a  stockholder.  Merrill  v.  Suffolk  Bank, 
31  Me.  57 ;  She  v.  Bloom,  20  Jolms.  669 ;  Moss  v.  Oaldey,  5  Hill,  265 ; 
Donwortli  v.  Coolbaugh,  5  Iowa,  300 ;  William.8  v.  Pittsburgh,  etc. ,  Coal  Co. ,. 
43  Pa.  St.  434 ;  Grund  v.  Tucker,  5  Kan.  70.     See  ante,  p.  1193  (n). 

New  York  is  the  only  state,  it  is  believed,  where  now  the  rule  ia 
otherwise,  and  where  it  seems  the  decisions  have  changed  from  giving 
conclusive  effect  against  the  stockholder  of  such  judgment  to  prima 
facie,  and  finally,  by  the  decision  of  a  majority  of  the  commission  of 
appeals  to  neither.  McMaJmn  v.  Macey,  51  N.  Y.  155;  Miller  \.  White, 
50  N.  Y.  137.  Belmont  v.  Coleman,  21  N.  Y.  96,  holds  that  such  judg- 
ment is  prima  facie  evidence  only  against  the  stockholder  in  an  action 
brought  against  him  by  the  judgment  creditor  of  such  corporation. 

Thompson  on  Liability  of  Stockholders,  section  330,  says  of  this 
rule,  that  it  would  subject  the  creditor  to  the  expense  and  burden  of 
a  double  litigation,  forwhich  "  it  is  difficult  to  see  the  sense  or  justice." 

In  Ohio,  the  conclusiveness  of  a  judgment  against  a  corporation,  in 
an  action  brought  by  the  judgment  creditor,  on  behalf  of  himself  and 
all  other  creditors  of  such  corporation,  against  stockholders  upon  their 
individual  liability  upon  the  latter,  has  not  been  questioned  ;  and  ap- 
proved precedents  have  all  been  framed  upon  such  assumption  of  the 
rule  of  law.  Umsted  v.  Buskirk,  17  0.  S;  114, 115  ;  Brown  v.  Hitchcock, 
36  O.  S.  667  ;  Bowswitz  v.  VanWert  Co.  Bk.,  41  O.  S.  78  ;  Wlieehr  v. 
Faurot,  37  O.  S.  26 ;  Mason  &  Ingersoll  v.  Alexander,  44  0.  S.  318 ;, 
Wright  V.  McCormack,  17  0.  S.  88. 

This  is  also  in  accordance  with  the  rule  adopted  in  other  cases,  in 
Ohio,  in  actions  of  judgment  creditors  against  persons  liable  for  the  judg- 
ment debtor  collaterally,  judgment  against  the  principal  in  such  action 
being  conclusive.  Binder  v.  Finkhone,  25  O.  S.  103.  Ante,  p.  1193  (n). 
See  Brown  Co.  v.  Butt,  2  O.  348 ;  Prima  facie.  State  v.  Colerick,  3  O. 
487  ;  State  v.  Jennings,  14  O.  S.  73  ;  Miller  v.  Rhoades,  20  O.  S.  494. 
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Also  conclusive  against  sureties  upon  a  guardian's  bond,  af^r  find- 
ing of  Pmbale  Court,  ou  settlement.  Braiden  v.  Merctr,  44  O.  S.  330. 
F<»rexcif|)tion,  Fliekinger  v.  Same,  40  O.  S.  591.  Also  against  tsurety  on 
adnnnistrator's  bond.  Slagle  v.  Kutrekin,  44  O.  S.  iiSl.  (That  is,  such 
judgments  can  only  be  impeached  tor  fraud  in  .«uch  action,  by  the  surety.) 

^A  sound  reason  for  the  rule  would  i^eem  to  be,  that  in  the  action  in 
which  such  judgment  is  obtaine<l  against  the  corporation,  it  represents 
the  stockholders  so  far  as  the  claim  against  it  is  concerned;  besides, 
while  Jtockholders  can  not  become  psirties  to  the  rec«)nl  in  actions 
agiiiust  the  corporation  to  determine  its  liability,  yet,  being  ultimately 
liable,  they  can  maintain  its  defense,  in  its  name,  by  consent  of  the 
corporate  authorities,  or  by  {)ermi:ision  of  the  court,  in  view  of  their 
substantial  interest  in  the  result,  which  permission  a  court,  to  promote 
justice,  will  liberally  grant.) 

3.  It  is  not  settled  in  Ohio  whether  a  creditor  of  a  cur|Kjration  can 
maintain  an  action  against  its  stockholders  to  enforce  their  individual 
liability,  without  first  having  obtained  a  judgment  against  such  cor- 
pt)ration.  Hawkins  v,  Funiace  Co.,  40  O.  S.  514.  (If  such  action  can 
be  maintained,  it  is  clear  that  the  stockholders  can  contest  the  question 
of  indebtedness  to  the  corix>ration  for  it,  and  in  its  name,  as  in  such 
actions  the  corporation  is  a  necessary,  or  at  least  a  proj)er  party.  17  0. 
S.  1 13  ;  44  O.  S.  318.  The  stockholders'  liability  is  secondary,  and  in 
the  nature  of  a  suretyship  (40  O.  S.  514),  and,  it  would  seem,  should 
be  fixed  by  a  judgment  against  the  coriwratio  >  before  such  liability  of 
the  stockholder  can  be  decreed.  Until  such  judgment,  it  is  not  deter- 
mined for  how  much,  if  for  'iny  thing  at  all,  they  can  be  held  liable 
in  the  event  of  the  insolvency  of  the  corporation.) 

4.  It  has  not  been  directly  determined  whether  such  action  can  lie 
brought  in  a  county  other  than  that  in  which  the  corj)oration  is  htcated, 
as  in  the  case  where  the  question  was  made  the  cor{>oration  and  the 
parties  were  es^Jpped  from  raising  such  question  of  juristliction.  Mcuon 
v.  Alexatuier,  44  O.  S.  318.  (But  it  would  seem  that  such  action  may 
be  so  brought  against  the  stockholders,  who  are  the  real  jmrties  in  in- 
terest, and  the  corporation  summoned  according  to  section  5038.) 

5.  .\  judgment  creditor's  action  against  sttK'kholders,  under  section 
!JG0,  must  be  for  the  benefit  of  all  the  creditors  of  the  corporation  ; 

iiud  agaiust  all  the  stockholders,  al  Uie  t'uM  of  brUujing  tiirh  artinn, 
known  or  believed  by  him  to  be  such,  naming  them  as  defendant*,  and 
the  amounts  of  their  stock,  if  known,  and  after  suit  brought,  stock- 
holders nnknown  to  the  plaintiff  at  the  commencement  of  his  action, 
may  be  made  parties  defendant.  "Other  creditors"  are  not  named  in 
the  plaintiff's  petition,  but  they  have  the  right  to  intervene  by  crosn-peti- 
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tion,  setting  up  their  claims,  and  they  may  make  any  stockholders  not 
previously  made  parties,  parties  to  the  action,  as  may  also  any  defend- 
ant stockholder. 

Whether  any  otliers  than  judgment  creditors  may,  of  riglit,  inter 
vene  by  cross-petition  against  such  stockholders,  has  not  been  deter- 
mined in  this  state.  If  they  can,  the  merits  of  every  such  claim  may 
be  litigated  by  every  stockholder  on  any  ground  he  may  choose  to  assert 
as  a  defense,  though  contradictory  of  the  defenses  of  others,  as  well  as  by 
every  other  creditor,  and  then  the  corporation  would  not  be  bound  or 
concluded  thereby.  Yet  the  language  of  the  statute  is  very  broad,  and 
by  referring  the  cause  to  a  master  to  find  who  are  all  the  creditors  of  the 
corporation,  and  the  amounts  due  to  them,  the  claims  of  all  creditors 
would  be  placed  upon  an  equality,  and  the  stockholders  relieved  of  the 
burden  of  other  actions  against  themselves  by  judgments  obtained  in  the 
future.  Of  course,  if  when  such  action  is  brought  against  the  stockholders 
under  section  3260,  a  creditor  has  a  prior  pending  and  undetermined 
action  against  the  corporation,  such  creditor  or  corporation  may  prose- 
cute the  same  to  final  judgment,  before  the  claim  can  be  determined  in 
the  subsequently  brought  action  of  a  creditor  to  charge  the  stockholders, 
as  the  court  in  which  such  suit  is  pending  has  acquired  the  prior  and 
exclusive  jurisdiction  to  determine  the  validity  and  amount  of  the 
claim.  Umstead  v.  Buskirk,  17  O.  S.  114;  Wheeler  v.  Faurot,  37  O.  S. 
26 ;  Bullock  v.  Kilgour,  39  O.  S.  543. 

Note. — Perhaps  the  scope  and  manifest  object  of  section  3260  can  be  at- 
tained by: 

1.  Authorizing  a  non-judgment  creditor  to  bring  an  action,  or  intervene  by 
cross-petition,  by  joining  the  corporation  and  the  stockholders  as  parties  defend- 
ant, and  praying  for  and  obtaining  judgment  against  the  corporation,  and  then 
against  the  stockholders  on  their  statutory  liability.  Otherwise  such  party 
might  obtain  judgment  against  the  stockholders,  which  would  not  bind  the  cor- 
poration, and  the  corporation  afterward  successfully  litigate  such  claim  in  an 
action  brought  against  it  by  such  alleged  creditor. 

2.  If  the  creditor  also  seeks  in  such  action  to  obtain  judgment  against  stock- 
holders for  unpaid  subscriptions,  it  would  seem  advisable  to  take  judgment 
therefor  in  the  name  of  the  corporation  for  the  use  and  benefit  of  such  creditor, 
and  then  judgments,  upon  such  judgment,  against  the  stockholders. 

In  this  manner  the  broad  language  of  section  3260  can  be  practically  carried 
out  and  its  object  fully  attained. 

When  a  stockholder  is  brought  into  court  by  summons  issued  either 
by  the  plaintiff* in  the  action,  or  by  an  intervening  creditor,  or  a  stock- 
holder on  cross-petition,  such  stockholder  once  properly  served  with 
process,  is  in  court  for  all  the  purposes  of  the  case,  and  need  not  be 
served  with  a  summons  by  any  of  the  other  parties  thereto,  to  respond 
to  their  claims  and  demands.     Brown  v.  Kvhn,  40  O.  S.  485. 
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The  court  say  :  "  These  sections  (5059,  5074,  5097)  imply  that  uo 
sunimous  is  to  go  out  upou  a  cros^-petitiou  except  to  bring  some  uno 
into  court  who  is  not  already  there.  To  summon  those  already  in 
court  w«>idd  add  materially  to  the  c«>sts  of  the  litigatiim  without  rea- 
son."    Id.  485. 

(This  decisiou  extends  the  operation  of  the  iihove  sections  to  include 
cniss-petitious  in  error,  no  pr(»vision  for  which  is  expressly  made  by 
^Ultute.) 

7.  The  party  plaiutiff,  or  intervening  cross- |)etitioucr,  who  procures 
service  upon  tlie  stockholders,  and  establishes  their  liability,  wiU  be 
entitled  to  ttie  allowance  of  counsel  fees  and  compensation  therefor  out 
of  the  fund — the  residue  only  being  the  araouut  to  be  distributed  pro 
rata  among  the  creditors ;  and  it  seems  that  the  kiw  implies  a  contract 
on  the  part  of  other  creditors  to  so  comj)eusate  the  creditor  bearing 
such  expenses  and  performing  such  services  for  the  equal  benefit  of 
all  the  creditors.  Mcuon  v.  Alexander,  44  O.  S.  337.  For  an  illustra- 
tion of  the  same  equitable  rule,  see  Jamuon  v.  McXally,  21  O.  S.  305, 
kut  para^aph. 

8.  While  a  plaintiff  in  such  an  action  is  required  to  make  all  the 
stockholders  of  the  corporation,  whom  he  knows  or  believes  to  be  such, 
])artics  defendant,  he  is  not  required  to  make  the  crediiors  of  such  cor- 
poration, in  whose  behalf  he  sues  as  well  as  for  himself,  jmrties;  they 
may,  especially  if  their  claims  are  in  judgment,  intervene  as  defend- 
ants, as  matter  of  right  conferred  u|x)n  them  by  statute,  and  set  up 
their  claims  by  answer  and  cross-petition.  Usually  all  parties  are  sup- 
j)Osetl  to  be  cognizant  of  what  is  taking  place,  generally,  in  a  court  of 
justice  [as  in  the  early  history  of  English  courts,  upon  which  courts  all 
were  bound  to  attend,  was  a  reasonable  presumption,  because  so  uni- 
versally true],  that  it  is  within  the  discretion  of  the  court  whether  the 
plaintiff  cre<litor  shall  be  required  to  give  any,  or  what  notice,  and 
how,  to  other  creditors  of  the  corporation,  to  api)oar  in  court  and  assert 
their  claims,  or  waive  them  after  the  fund  is  distributed.  If  there  are 
creditors  residing  abroad,  it  will  be  just  that  notice  of  the  pendency  of 
the  pnxieediugs  should,  in  some  projxjr  way,  be  given  in  the  countries 
or  states  of  their  residence,  and  a  time  spe<"ifie<l  within  which  they  are 
required  to  appear  and  set  up  their  claims.  Where  the  road  of  an  in- 
solvent railroad  company  was  sold  and  the  proceeds  ordered  to  be  dis- 
tributee! pro  rata  to  the  holders  of  its  bonds,  but  few  of  whom  were 
known,  and  who  resided  in  many  countries  of  Euru])e,  S*>uth  America, 
and  in  many  states  of  our  Union,  notices  to  such  bond-holders  of  the 
proceedings,  and  their  object,  in  court,  have  l)een  required  to  be  pub- 
lished in  many  states  and  countries  before  the  fund  was  distributed. 
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9.  While  the  language  of  section  3260  is  not  clear  upon  the  subject 
as  to  whether  a  creditor  of  an  insolvent  corporation  may,  in  addition  to 
enforcing  such  individual  liability  of  its  stockholders,  also  enforce,  in 
the  same  action,  their  unpaid  subscriptions  to  the  capital  stock,  such 
right  would  seem  to  be  clear  from  the  language  of  article  13,  section 
3,  of  the  Constitution,  which  adds,  '^and  any  amount  tmpaid  thereon.' 
The  precedent  in  Unistead  v.  Buskirk,  17  O.  S.  114-115,  averred  "  that 
the  defendant,  Shawhan,  paid  upon  his  subscription  of  100  shares, 
amounting  to  $5,000,  only  $2,500,  and  that  the  following  installments 
(stated)  remain  due  and  unpaid,"  for  the  recovery  of  which,  among 
other  things,  judgment  was  prayed.  The  case  was  reversed  upon  other 
grounds  entirely.  That  this  can  be  done  is  expressly  decided  in  Warner 
V.  CaUender,  20  O.  S.'  190. 

10.  Every  stockholder,  liable  as  such,  at  the  time  the  obligation  of 
the  corporation  to  a  creditor  was  incurred,  is  liable  under  section  3260 
to  such  creditor,  as  he  can  do  nothing  to  escape  a  liability  once  in- 
curred, but  if,  in  the  meantime,  he  has  sold  or  disposed  of  his  shares 
of  stock  to  another,  as  between  himself  and  that  other,  the  obligation 
lias  been  transferred  to  the  latter,  and  he  can  compel  him,  by  cross- 
petition  in  the  action,  to  bear  and  discharge  such  liability ;  and  when 
thei.r  names  are  disclosed  to  the  court,  such  assignees,  who  are  the 
proper  parlies  defendant  in  the  first  instance,  are  necessary  parties. 
Wheeler  v.  Faurot,  37  O.  S.  26;  Brown  v.  Hitchcock,  36  O.  S.  667. 

11.  Such  actions  may  be  maintained  against  stockholders  of  a  cor- 
poration de  facto,  after  ouster  on  quo  warraixio.  Gaff  v.  Flesher,  33  O. 
S.  115,  453;   Rowland  v.  Meader  Furniture  Co.,  38  O.  S.  269. 

It  has  no  application  to  the  act  regulating  suits  by  and  against  com- 
panies and  partners.     §§  5011,  5370. 

12.  When  it  is  determined  who  are  such  stockholders  and  the 
amounts  of  their  respective  liabilities  by  reason  thereof  to  the  cred- 
itors of  the  corporation,  it  should  be  found  who  of  them,  if  any,  are 
insolvent,  and  judgment  taken  by  the  creditors  only  against  such  as 
are  solvent  to  require  them  to  pay  pro  rata  the  corporate  debts ;  for  if 
judgments  be  taken  against  the  insolvent  as  well  as  the  solvent  for 
their  pro  rata  portions,  even  if  they  obtained  their  shares  froiu 
solvent  assignors,  the  amount  that  can  not  be  made  from  such  in- 
solvent stockholders  can  not,  by  supplemental  proceedings,  be  re-ap- 
portioned and  collected  from  among  the  solvent,  such  judgment  against 
each  being  final.     Bullock  v.  Kilgour,  39  O.  S.  543. 

13.  One  Avho  holds  stock  merely  as  collateral  security  for  the  pay- 
ment of  a  debt  to,  or  an  obligation  assumed  by  him,  is  not  a  stock- 
holder within  the  meaning  of  these  statutory  provisions.  Henlde  v. 
^alem  Manf'g  Co.,  39  O.  S.  547.     And  a  written  offer  to  subscribe  for 
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Stock  is  revocable  at  any  time  before  delivery,  and  death  of  the  party 
before  delivery  id  a  revocation.      Wallace  v.  Towngetid,  43  O.  S.  537. 

14.  When  the  debts  of  a  corjwratioa  exceed  tlie  liability  of  the 
stockholders,  judgments  against  some  of  the  stockholders  may  be 
taken,  and  the  cause  continued  as  to  others,  and  those  not  before 
made  parties  from  not  knowing  they  were  stockholders  may  be  brought 
into  court  after  such  judgments  against  some  of  the  stockholders. 
Mamn  v.  Alej^ander,  44  O.  S.  318 ;  Brown  v.  mtchrork,  30  O.  S.  667. 
And  if  an  assignor  of  stock  had  incurred  such  liability  before  he  as- 
signed it,  and  the  defendant  assignee,  against  whom  judgment  has 
been  taken,  is  insolvent,  the  assignor  may  be  made  :i  party  and  his 
liability  enforced.     Id. 

15.  Interest  on  the  amount  of  "his  liability,  and  in  excels  thereof,  is 
recoverable  against  a  stockholder  in  such  cases  from  the  date  of  the 
bringing  of  the  creditor's  suit.     Mamn  v.  Alexander,  44  O.  S.  319. 

16.  Such  action  against  stockholders  by  a  creditor  of  the  corpt)ra- 
tion  is  not  penal  in  its  nature,  but  is  a  liability  created  by  statute, 
and  in  the  nature  of  an  implied  contract  by  such  stockholders  with  the 
creditors  of  the  corporation.  Hawkins  v.  Furtiace  Co.,  40  O.  S.  514. 
The  period  limited  for  bringing  such  action  is  six  years.  §  4981. 
Hawkins  v.  Furnace  Co.,  40  O.  S.  514. 

(The  statute  of  limitations  on  principle  will  commence  to  run  in  favor 
of  stockholders  from  the  time  the  right  accrued  to  the  creditor,  and  be- 
came full  and  complete  in  him  in  every  respect,  to  institute  such  action, 
as  plaintiff,  against  such  stockholders  and  to  recover  judgment  against 
them,  and  not  before.) 

(a)  It  is  well  settled  that  unless  they  have  received  assets  of  the 
corporation  which  were  liable  to  the  payment  of  its  debts,  or  have 
agreed  to  p:iy  the  debts,  the  stockholders  of  a  corporation  are  not  lia- 
ble for  the  debts  of  the  corporation,  except  when  made  so  Xty  charter 
or  a  statute.  Carr  v.  Iglehart,  3  O.  8.  457.  But  see  Slaiey.  Sheruum, 
supra. 

An  act  which  authorizes  the  creation  of  a  cori)<)rati«»n,  without  pro- 
viding for  the  liability  of  its  stockhohlers  to  its  creditors  to  an  amount 
at  least  equal  to  the  stock  owued  by  each,  is  unconstitutional  and 
void  State  v.  Sherman,  22  O.  S.  411.  And  such  liability  may  be  im- 
posed either  by  express  provision,  or  by  requiring  of  the  stockholders 
such  acts  of  organization,  or  other  acts,  as  will  subject  them  to  the 
provisions  of  article  13,  section  3,  of  the  Constitution,  which,  to  the 
extent'of  the  amount  of  stock  owned  by  each  stockholder,  is  self-exe- 
cuting.    Ih. 

This  liability  of  stockholders  is  not  a  primary  resource  or  fund  f{»r 
the  payment  of  the  debts  of  the  coqK>ration,  but  is  collateral  and 
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conditional  to  the  principal  obligation  which  rests  upon  the  corpora- 
tion, and  is  to  be  resorted  to  by  creditors  only  in  case  of  the  insolvency 
of  the  corporation,  or  when  payment  can  not  be  enforced  against  it  by 
ordinary  process.      Wriyht  v.  McCormach,  17  O.  S.  86. 

As  between  stockholders  each  is  bound  to  contribute  in  proportion 
to  his  stock,  but  the  liability  of  mc/i  is  separate,  and  it,  and  the  right 
arising  out  of  it,  is  to  and  for  the  exclusive  benefit  of  all  the  creditoi-s. 
Wright  v.  McCormach,  supra;  Umstead  v.  Buskirh,  17  O.  S.  113.  And 
an  assignment  of  this  liability  by  the  corporation,  though  for  the  mu- 
tual benefit  of  all  its  creditors,  is  therefore  inoperative.     lb. 

A  stipulation  in  a  policy  of  insurance  issued  by  an  insurance  cor- 
poration, limiting  the  time  within  which  an  action  may  be  brought 
thereon,  is  not  a  limitation  on  the  right  of  action  of  a  creditor  against 
stockholders  to  enforce  this  liability.     Davis  v.  Stewart,  26  O.  S.  643. 

(6)  Before  the  enactment  of  this  section,  it  Avas  held  in  Wright  v. 
McCormach,  and  Umstead  v.  Bxtshlrh,  supra,  that  the  action  by  a  cred- 
itor to  enforce  the  liability  of  stockholders  should  be  fcr  the  benefit  of 
all  the  creditors,  and  against  all  the  stockholders,  and  the  corporation 
should  be  a  party;  and  that  stockholders,  whose  liability  is  sought 
to  be  enforced,  may  insist  on  their  co-stockholders  being  made  parties 
for  the  purpose  of  a  general  account,  and  to  enforce  from  them  con- 
tribution.    Bonewitz  v.  Van  Wert  Co.  Banh,  41  O.  S.  78. 

(A  stockholder,  as  well  as  a  creditor,  may  bring  such  action,  which  is- 
brought  "  for  the  benefit  of  all  the  creditors  of  the  corportion,"  and,  there- 
fore, such  stockholder  plaintiflf  represents  them  all  in  such  action  as  act- 
ing trustee  for  them,  to  enable  them  to  come  into  court  with  due  diligence, 
and  set  up  and  establish  their  particular  claims  against  the  corporation 
and  its  stockholders.  The  corporation  is,  of  course,  a  necessary  and. 
not  merely  a  proper  party  to  the  enforcement  of  unpaid  stock  sub- 
scriptions in  such  actions,  and  through  the  corporation's  legal  powers, 
rights,  and  duties,  the  creditor,  or  stockholder  plaintiflT,  or  cross- 
petitioner,  enforces  payment  of  the  unpaid  subscriptions  of  the  stock- 
holders.     Warner  \.  Callemler,  20  O.  S.  190.) 

The  general  law  upon  this  subject  is,  so  far  as  it  was  approved  by 
the  Supreme  Court,  admirably  stated  by  Hocking  H.  Hunter  in  his- 
brief  in  the  case  of  Wright  v.  McCormach,  17  0.  S.  89. 

"  1.  The  liability  in  question  is,  in  its  nature,  a  security  provided  by 
law  for  the  creditors,  collateral  to  the  usual  direct  liability  of  the  cor- 
poration, and  is  not  a  primary  resource  to  which  recourse  may  be  had 
by  creditors,  hnt  secondary  only,  and  only  to  be  resorted  to  Avhen  the 
direct  corporate  liability  fails. 

"2.  It  is  not  a  confrad  liability,  but  a  staiute  WahWitj ,  incidental  to 
the  relation  of  stockholder,  and  may  be  used  by  the  corporation  as  a 
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legitimate  basis  of  corporate  credit,  and  is,  in  equity,  a  corporate  fund, 
amenable  to  pay  a>rporate  debti,  and  limiUd  excltisivtly  to  tbat  use. 

"  3.  It  is  a  gejMraie  and  not  &  joint  and  several  liability,  each  stock- 
holder being  liable  to  the  extent  of  the  amount  of  his  stock  only, 
hut,  within  thut  limit,  the  principle  of  pro  rata  contribution  is  ap- 
plicable as  in  onlinary  cases  of  co-sureties. 

"4.  .  .  .  In  this  proceeding  the  chancellor  will,  in  the  usual  way 
of  taking  accounts  in  such  ca^s,  ascertain  the  liabilities  to  be  provided 
for  out  of  this  s{)cciul  fund,  and  compel  contribution  accordingly. 

"5.  A  like  remedy  is  undoubte<lly  ojien  to  ail  creditors,  but  only,  as 
we  tliink,  as  a  secondary  resort  after  the  corporate  assets  primarily 
liable  shall  be  exhausted  ;  and  then,  only  upon  principles  of  equitable 
contribution  alxjve  indicated,  that  is  pro  rata  among  the  stockholders, 
in  the  nature  of  a  proceeding  by  a  judgment  cr&litor  to  subject  equities, 
though  not  so  that  a  9in^^  judgment  creditor,  by  any  steps  that  may  be 
tfcken,  may  thereby  secure  to  AiHW<'(/'any  priority  or  preference.     .     .     . 

(A  judgment  creditor  first  suing  to  subject  equities  to  the  payment 
of  his  judgment,  obtains  a  lien  on  such  equitable  property  as  is  de> 
scribed  in  the  plaintiflf's  petition,  which  is  prior  to  all  liens,  upon  the 
same  property,  of  other  judgment  creditors  subsequently  commencing 
actions  against  the  judgment  debtor.  This  no  longer  applies  to  ac- 
tions to  set  aside  fraudulent  conveyances  made  to  defeat  creditors. 
§  6344.     Jamison  v.  MeXaUy,  21  O.  S.  295.) 

"  6.  For  the  same  reasons,  any  stoclduMen  might,  in  a  proper  case,  in- 
voke the  aid  of  the  chancellor  to  coerce  contribution  in  virtue  of  the 
statutory  liability  to  pay  debt.s.  This  may  he  done  in  any  case  of  in- 
solvency of  the  corporation  to  pay  its  debts  with  its  ordinary  assets." 

Such  liability  of  stockholders  to  creditors  of  the  corporation  is  not, 
in  any  sense,  the  property,  effects,  or  assets  of  the  corporation,  a.id  it 
can  not  assign  the  same  for  the  benefit  of  its  creditors,  because  it  b«- 
lon};8  to  the  creditor*  and  not  the  corporation,  and  no  one  can  transfer 
property  rights  of  another.      WriijJd  v   McCormick,  17  0.  S.  94. 

LIABILITY   OF  DIRFXTTORS   TO   STOCKHOLDERS. 

When  director*  are  jyermnally  liable  to  d^tcklvMi'r*.  Skc.  3314.  The 
directors  shall  be  liable  in  their  individual  capacity  to  the  stockholders 
for  any  damage  sustained  by  the  stockhohlers  by  reason  of  the  negli- 
gence, mistnanagemcnt,  or  unfaithfulnes'*  in  the  discharge  of  their  du- 
ties ;  but  a  director  may  exonerate  him9«'lf  by  entering  his  protest 
upon  tlie  record  against  any  act  done  without  his  concurrence,  from 
which  injury  is  feared,  and  forthwith  publishing  the  same  for  three 
tofdb  in  some  newspaper  printed  and  of  genenxl  circulation  in  the 
county  in  which  is  the  principal  office  of  the  company. 
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Action  of  Creditor  Against  Stockholders  Making  the  Corpo- 
ration A  Party  Defendant. 

[Form  731.    §  3260.    17  0.  S.  114..] 

^_Cominon  Pleas  Court  of County,  Ohio. 

Elijah  Umstead,  Plaintiff,  l 
vs.  I 
The  American  Central  Railway  Company  and  Henry  A.  Bus-  (  ppi-t- 
kirk,  , ,  and lad  the  known  stockholders  who  are  j 

such  at  the  time  of  bringing  the  (icf.ion'\,  and , ,  and ,  I 

Defendants.  J 

The  above  named  plaintiff  says  that  he  is  a  judgment  creditor,  as  here- 
inafter stated,  of  the  above  named  defendant,  The  American  Central 
Railway  Company,  a  corporation  created  by,  and  organized  under,  the 

laws  of  the  State  of  Ohio,  on  or  about  the day  of ,  a.  d.  18 — ,  and 

which  is  located  in  county,  in  said  state;  and  the  plaintiff  brings 

this  action  for  the  benefit  of  all  the  creditors  of  the  said  defendant  cor- 
poration, against  all  the  stockholders  of  said  corporation,  who  are  herein 
above  named;  but  if  it  should  prove  to  be  the  fact  that  there  are  others, 
such  stockholders — the  plaintiff  now  knowing  of  none — then  that  when 
they  are  ascertained  they  may  be  made  parties  defendant  herein  with  said 
other  above  named  defendant  stockholders. 

That  on  the  day  of  ,  a.  d.  18 — ,  at  the term  thereof  in 

said  year,   in   the  Court   of    Common    Pleas   of    County,   in    the 

State  of ,  the  same  being  cause  No.  ■ ,  the  plaintiff  duly  ob- 
tained a  judgment  against  the  said  defendant,  The  American   Central 

Railway  Company,  for  the  sum  of  dollars,  and  dollars  costs, 

upon  [Afre  state  comprehensively  the  nature  of  the  claim  upon  which  judgment 
was  rendered],  which  judgment  is  still  in  full  force,  and  wholly  unsatisfied, 
and  there  is  now  due  to  the  plaintiff  from  said  defendant  corporation  the 

sum  of dollars,  with  interest  from  the  day  of  ,  a.  d.  18 — , 

and dollars  accrued  costs. 

kThat  plaintiff  caused  an  execution  upon  said  judgment  to  be  duly  is- 
sued against  said  corporation,  which  was  duly  returned  "  no  goods  or  chat- 
tels, lands  or  tenements  found  whereon  to  levy,"  the  costs  incurred  by 
the  plaintiff  upon  said  writ  being  dollars;  and  said  defendant  cor- 
poration had  no  property  subject  to  execution,  from  which  said  judgment 
and  costs,  or  either,  or  any  part  thereof  could  be  made,  and  then  was  and 
ever  since  has  continued  to  be  wholly  insolvent. 

That  at  the  time  the  aforesaid  indebtedness  was  incurred  by  said  de- 
fendant corporation,  the  said  above  named  individual  defendants  [held 
and  owned,  and  still  hold  and  own],  of  the  capital  stock  of  said  defend- 
ant corporation,  a  certain  number  of  shares  respectively,  as  follows :  [//ere 
stale  the  names  of  the  stockholders,  the  number  of  shares  owned  by  each,  and  the 
■amount  thereof  in  dollars.'] 

That  upon  their  respective  subscriptions  for  such  shares  of  stock  of  said 
il-fpodnnt  rorporation,  the  following  named  defendants  yet  owe  said  de- 
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fend&nt  corporation  the  following  sums  of  money,  due  and  {>ayable  by 
them  at  the  respective  times  following:  [//er«  state  the  tame."] 

That  the  aforesaid  statements  of  the  subscribers  to  said  capital  stock  of 
•aid  defendant  corporation,  the  amount  of  their  said  respective  Bubscri|>- 
tions,  and  the  amounts  still  due  and  unpaid  thereon,  and  that  all  said  sub- 
scribers still  own  and  hold  their  said  siiares  of  such  stock,  are  made  upon 
the  best  knowledge  and.  information  the  plaintiff  posse^^es,  and  according 
to  his  belief 

[That  the  books  and  papers  of  said  corporation,  which  will  ahnw  the  true 
state  of  fucts  in  relation  thereto,  are  in  the  possession  and  under  thi?  con- 
trol of  the  officers  of  said  defendant  corporation,  to  wit,  the  said  defend- 
ants.   , ,  and  ,  who  are  the  bo:xrd  of  directors  thereof,  and 

is  the  president,  and  the  secretary,  and the  treasurer  of 

•aid  corporation,  and  have  full  knowledge  of  said  matters. 

And  that,  by  reason  of  the  premises,  all  said  stockholders,  of  said  de- 
fendant corporation,  who  are  hereby  intended  and  sought  to  be  made 
parties  defendant  to  this  action,  are  liable,  severally,  to  the  plaintiff*  and 
all  the  other  creditors  of  said  defendant  corporation,  pro  rata,  in  a  sum 
equal  to  the  amount  of  the  said  stock  held  and  owned  by  each,  with  in- 
terest  from  the  date  of  the  commencement  of  this  action,  and  that  the 
said  defendants  who  have  not  so  fully  paid  the  respective  amounts  due 
from  them  to  said  corporation,  upon  account  of  thoir  said  stock  subscrip- 
tions, are  each  liable  for  the  same  to  said  corporation,  and  to  its  creditors  by 
reason  of  its  insolvency,  in  thet^everal  sums  still  due  and  unpaid  V>y  them, 
respectively,  with  interest  from  the  several  times  the  same  respectively 
became  due. 

And  the  plaintiff  annexes  hereto  and  files  herewith  interrogatories, 
marked  "A,"  to  be  directly,  fully,  and   without  mental   reservation  or 

evasion,  answered  under  oath  by  said  defendants. , ,  and  , 

the  said  directors,  president  secretary,  and  treasurer  of  said  defendant 
corporation,  in  relation  to  the  books,  papers,  and  documents  of  said  cor- 
poration: and  that  they  be  required  to  produce  the  same  to  the  court. 

Wherefore,  the  plaintiff  prays  that  a  master  commissioner  be  ap- 
pointed herein  to  ascertain  who  are  all  the  stockholders  of  said  corpora- 
tion liable  to  its  creditors  herein,  the  amounts  in  which  they  are  stock- 
holders, respectively;  whether  fully  paid  up  or  not.  and  if  not,  what  sums, 
from  what  dates  and  from  whom,  are  still  due  to  said  corporation  upon  their 
res{>ective  subscriptions;  who.  if  any  of  such  stockholders  are  insolvent; 
what  the  amount  of  the  indebtedness  of  said  defendant  cori>or»tion  is,  who 
are  its  cre«litors  to  whom  it  o\v<»>«  such  amount,  and  the  sum  owing  by  it  to 
each  and  every  of  them,  and  report  the  same  to  the  court;  and  that  the 
plaintiff  recover  a  judgment  against  each  and  every  of  said  stockholders 
for  the  amounts  of  their  respective  liabilities  to  him  with  interest  from  the 
oomn^encement  of  this  action,  and,  in  the  name  of  said  corporation,  for 
the  respective  amounts  of  the  due  and  unpaid  subitcriptions,  with  interest, 
of  the  said  stockholders,  severally,  wiio  are  still  so  indebted  on  their  sub> 
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Bcriptions  for  stock ;  and  for  all  proper  relief  according  to  the  statute  m 
such  case  made  and  provided. 

Xote. The  foregoing  precedent  is  fuller  than  that  which  suggests  it,  above 

referred  to,  and  is  intended  as  a  guide  in  this  class  of  cases.  The  order  appoint.. 
m<r  the  master  commissioner  and  his  powers  may  be  drawn  from  the  aver- 
ments of  the  petition,  or  from  the  terms  of  the  motion  filed  in  the  cause  there- 
for. Judgment  will  be  rendered  against  every  stockholder  for  the  amount  due 
from  him  upon  the  amount  of  indebtedness  to  all  the  creditors,  and  for  what  is 
due  from  him,  as  part  thereof,  to  the  plaintiff.  Proper  judgments  should  like- 
wise be  rendered  in  favor  of  all  the  intervening  creditors  in  the  cause,  upon 
cross-petition;  and  an  order  to  distribute  the  money  collected,  after  payment 
of  costs  and  expenses,  pro  rata,  among  all  such  creditors,  should  also  be  entered.. 

Action  by  Stockholder. 

[Form  732.    §  3260.]       ,         , 

Common  Pleas  Court  of County,  Ohio. 

A.  B.,  Plaintiff, 
No.  — .]  vs. 

The  ,  a  Corporation  under  the      pg4u:Q„  ■ 

Laws  of  the   State   of  Ohio,    and 

C.   D.,  E.  P.,  and   G.  H.,  Defend 

ants. 

A.  B.,  the  above  named  plaintiff,  says  that  "  The ,"  the  above  named 

defendant,  is  a  corporation,  duly  incorporated  under  the  laws  of  this  state, 

and  organized  and  acting  as  such,  and  located  in ,  the  date  of  its 

said  incorporation  being  on  or  about  the day  of  ■ ,  a.  d.  18 — ,  for 

the  object,  purpose,  and  business  of  [here  state  the  object  for  which  the  cor- 
poration was  formed,  and  in  the  language  of  its  certificate  of  incorporation,  if  at- 
tainable']. 

That  the  authorized  amount  of  the  capital  stock  of  said  defendant  cor- 
poration was  and  is dollars,  divided  into shares  of dollars 

each. 

That  the  plaintiff  and  said  defendants,  C.  D.,  E.  P.,  and  G.  II..  sub- 
scribed for  and  took  the  full  amount  of  all  said  authorized  capital  stock, 
and  the  plaintiff  and  said  C.  D.  and  E.  P.  have  fully  paid  therefor,  but 

that  said  defendant,  G.  II.,  has  only  paid  of  his  said  subscription  

dollars,  leaving  due  and  unpaid  by  him  therefor  the  sum  of dollars- 

[with  interest  from  the  times  and  as  the  same  became  due],  which  be- 
came due  and  payable  by  him  to  said  defendant  corporation,  in  the  sum* 
and  at  the  times  following  to  wit:   \_Here  give  such  amounts  and  dates.~\ 

[That  in  a  certain  action,  wherein  this  plaintiffwas  plaintiff  and  the  said 
corporation  defendant,  "  The ,"  was  defendant,  in  the  Court  of  Com- 
mon  Pleas  of County,  and   State  of  Ohio,  in  cause  No. ,  at  the 

term  thereof,  a.  d.  18 — ,  this  plaintiff  obtained  judgment  against  said 

corporation  defendant,  for  the  sum  of  • dollars,  and dollars  costs, 

upon  and  for  [fiere  stats  comprehensively  and  generally,  the  matter  for  which  the 
judgment  was  rendered],  and  in  and  about  attempting  the  collection  of  said 
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Judgment  on  execution,  the  plaintitThaii  incurred  additional  cosl«,  amount- 
ing to  — —  dollars  ] 

That  theplaintit)'  caused  execution  to  be  duly  issued  out  of  said  court 
upon  said  judgment,  which  execution  hoa  ^been  duly  returned,  indorsed 
"  no  goods  or  chattels,  hinds  or  tenements  found  whereon  to  levy  ;  '  and 
said  corporation  dt'fendant  has  i\i>  property  from  which  said  judgment  and 
costs,  or  any  part  thereof, c»n  be  made  on  execution,  and  i»,  and  foralong 
time  last  passed  has  been,  insolvent. 

That  the  corporate  indebtedness  of  said  defendant  corporation  is  very 

large,  amounting  to  about  the  sum  of dollars  in  all,  and  portions  of 

which  amount  of  indebtedness  is  owing  by  it  to  divers  of  its  creditors,  the 
true  amount  of  said  indebtedness,  and  the  number  and  names  of  such  cred- 
itors,  and  the  sums  respectively  due  to  them,  is  known  to  said  cor])oration 
by  and  through  its  directors  and  officers,  who  are  hereby  required  to 
Answer  the  interrogatories  hereto  annexed,  marked  "A." 

That  the  plaintiff  brings  this  action  for  the  equal  benefit  of  all  the 
creditors  of  said  defendant  corporation,  as  well  as  for  himself 

Wherefore,  the  plaintiff*  prays  that  the  court  take  such  means  as  may 
seem  to  it  just  to  notify  such  creditors  of  said  corporation  of  the  pendency 
and  object  of  this  suit,  and  require  them,  within  a  time  to  be  6xed  by  the 
court,  to  appear  and  set  up  their  respective  claims  against  said  corporation, 
that  the  amount  of  said  corporate  indebtedness  may  be  found  and  deter- 
mined, and  also  the  names  of  such  creditors  and  the  sums  respectively 
due  to  each  and  every  of  them;  also  the  amounts  of  stock  owned  and 
held  by  every  of  said  stockholders,  and  the  sums  yet  due  and  unpaid 
thereon  by  any  of  them;  and  find  and  fix  the  amount  each  is  liable  to 
contribute  and  pay  to  liquidate  and  pay  off  said  corporate  indebtedness, 
including  the  portion  thereof  the  plaintiff'  must  bear  and  accept  in  part 
satisfaction  of  his  said  judgment,  interest  and  costs;  to  render  all  proper 
judgments  in  favor  of  the  plaintiff* and  other  creditors  against  ^aid  <itook- 
holders;  for  proper  distribution  of  the  moneys  to  be  realized  upon  such 
judgments,  between  and  among  the  plaintiff  and  the  other  creditors  of 
said  corporation,  after  paying  the  costs  and  expenses  of  this  action  *,  and 
for  all  proper  relief  according  to  law  and  the  statute  in  such  case  made 
and  provided. 

NoU. — The  forms  of  the  foregoing  petitions  will  pufflciently  tuggesttbAfbrmt 
of  creditors'  cross-petitiuns,  and  the  answer*  of  defendant  stockholders  denying 
their  liability  as  such,  will  bo  the  same  a«  in  an  action  by  the  corporation  to 
recover  the  amountsof  their  stock  8ub»criptions. 

The  petition  in  an  action  by  a  «tockholder  against  the  director*  at  a  corpora- 
tion, under  section  8314,  will  be  drawn  from  the  facts  SMumed  to  constitute  a 
cause  of  action,  the  same  being 'but  an  initance  of  a  special  action  on  the  cass^ 
sounding  in  tort. . 

The  facts  conttituting  the  causeof  action  are  to  be  tUted,  and  will  constitute 
the  body  of  the  petition. 
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ATTORNEYS   AT   LAW— THEIR   ADMISSION    TO   THE    BAR,    OBLIGATIONS, 
AND   DISBARMENT. 

An  attorney  at  law,  which  term  in  Ohio  includes  that  of  counselor 
and  solicitor,  by  his  admission  to  the  bar,  becomes  an  officer  of  the 
courts  of  the  state,  a  recognized  agency  in  the  administration  of  jus- 
tice by  the  state  through  its  courts,  and  is  ainenable  as  such  officer  ta 
the  corrective  powers  of  the  courts  for  official  delinquencies  or  mis- 
conduct. 

He  impliedly  contracts  with  his  clients  for  the  exertion  of  ordinary 
professional  legal  skill  and  diligence  in  prosecuting  and  conducting  the 
business  in  which  they  employ  him  professionally. 

He  is  also  the  agent  of  his  client  in  the  conduct  of  professional  busi- 
ness intrusted  to  his  care  and  skill  by  such  client,  and,  like  other 
agents,  can  not  bind  his  clients  by  exceeding  his  powers  and  authority 
as  such  agent.  This  subject  will  be  found  discussed  in  treatises  on 
agency. 

No  one  permitted  to  practice  as  an  attorney  or  counselor  at  law,  unless^ 
etc.  Sec.  558.  No  person  shall  be  permitted  to  practice  as  an  attorney 
and  counselor  at  law,  or  to  commence,  conduct,  or  defend  any  action, 
or  proceeding,  in  which  he  is  not  a  party  concerned,  either  by  using  or 
subscribing  his  own  name,  or  the  name  of  any  other  person,  unless  he 
has  been  previously  admitted  to  the  bar  by  order  of  the  Supreme 
Court,  or  of  two  judges  thereof;  and  the  court  shall  fix  times  when 
examinations  shall  take  place,  which  may  be  either  in  term  or  vaca- 
tion, and  shall  prescribe  and  publish  rules  to  govern  such  examina- 
tions ;  but  this  section  shall  not  apply  to  persons  admitted  under  pre- 
existing laws. 

Sow  attorneys  shall  he  admitted.  Sec.  559.  When  a  person  applies 
to  said  court  for  admission  to  the  bar,  he  shall  be  examined  by  the 
court  or  two  of  the  judges,  touching  his  fitness  atid  qualifications ;  and 
if,  on  such  examination,  the  court  or  judges  are  satisfied  that  he  is  of 
good  moral  character,  and  has  a  competent  knowledge  of  the  law,  and 
sufficient  general  learning,  an  oath  of  office  shall  be  administered  to 
him,  and  an  order  shall  be  made  on  the  journal  that  the  applicant  be 
admitted  to  practice  as  an  attorney  and  counselor  at  law  in  all  courts 
of  record  of  this  state:  provided,  that  said  court  may  appoint,  to 
serve  for  one  or  more  years,  a  commission  composed  of  not  less  than 
three  persons  learned  in  the  law  to  assist  in  such  examination. 

JVho  to  be  admitted  to  examination.  Sec.  560.  No  person  shall  be 
admitted  to  such  examination  unless  he  is  twenty-one  years  of  age,  has 
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TMided  in  the  state  for  the  year  next  preceding,  and  is  a  citizen  of  the 
United  States,  or  has  declared  his  iuteutiuu  of  becoming  a  citizen 
thereof;  nor  until  he  has  produced  from  some  attomcj  at  law  a  cer> 
tificute  setting  forth  that  the  applicant  is  of  good  moral  character, 
and  that  he  has  regularly  and  attentively  studied  law  duiing  the  pe- 
riod of  ttco  years  previous  to  his  application,  and  tliat  he  believes  him 
to  be  a  person  of  sufficient  legal  knowledge  and  ability  to  discharge 
the  duties  of  an  attorney  and  counselor  at  law  ;  but  any  person  resid- 
ing in  the  state,  or  coming  into  the  state  for  the  purpose  of  making  it 
his  pertnanent  residence,  upon  producing  satisfactory  evidence  that  he 
has  studied  law  for  the  period  of  iu-o  years  under  the  tuition  of  some 
attr/rucy  at  law,  and  has  been  regularly  admitted  as  an  attorney  and 
counselor  at  law  in  some  court  of  record  within  the  United  States,  or 
that  he  has  been  in  the  practice  of  law  in  some  one  of  the  states  or 
territories  of  the  United  States  during  the  period  of  ttco  yean,  may  be 
admitted  to  such  examination  upon  producing  satisfactory  evidence 
that  he  is  of  good  moral  character. 

Circuit  Court  in  a  county  having  a  law  school  aftall  appoint  committee  to 
examine  graduates.  Sec.  561.  (^Sup.,  p.  4.3.)  In  any  county  in  which 
there  is  a  law  college,  or  a  college  or  university  having  a  department 
of  law,  duly  organized,  the  Circuit  Court  shall,  upon  the  application  in 
writing,  signe<l  by  the  president  of  the  faculty  of  such  college,  or  de- 
partment, appoint  a  committee  of  not  less  than  tliree  nor  more  than 
seven  attorneys  at  law  to  attend  the  commencement  exercises  of  such 
college  next  at\er  their  appointment,  and  examine  such  graduates  of 
such  college,  or  department,  as  present  themselves  for  examination,  in 
reference  to  their  qualifications  to  practice  law;  and  the  certificate  of 
such  committee,  or  a  majority  of  them,  that  in  their  opinion  any  of 
such  graduates  are  persons  of  sufficient  legal  knowlwlge  and  ability  to 
discharge  the  duties  of  an  attorney  and  counselor  at  law,  shall  have 
the  same  force  and  effect  as  tha  certificate  provided  for  in  the  preced- 
ing section,  but  shall  not  dispense  with  the  conditions  therein  pre- 
scribed, of  age,  residence,  and  citizenship,  or  declaration  of  intention 
to  become  a  citizen. 

What  persons  not  permitteti  to  practice  law —  Who  may  by  comity.  Sec. 
562.  N>  person  slmll  practice  as  an  attorney  and  counselor  at  law  in 
any  court  of  this  state  who  docs  not  reside  in  the  state,  or  is  not  a  cit- 
izen of  the  United  State;*,  or  who  holds  a  commission  as  judge  of  any 
court  of  record,  or  who  is  a  sheriff,  coroner,  or  deputy  sheriff;  nor 
shall  the  clerk  of  the  Supreme  Oiurt,  or  of  the  Common  Pleas,  or  the 
deputy  of  either,  practice  in  the  particular  court  of  which  he  is  clerk 
or  deputy  clerk ;  but  nothing  herein  containeil  shall  prevent  attorneys 
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and  counselors  at  law  who  reside  without  this  state  practicing  in  this 
state,  unless  the  state  or  territory  iu  which  they  reside  prohibits  attor- 
neys and  counselors  at  law  residing  in  this  state  to  practice  therein ; 
and  noihing  herein  contained  shall  prevent  any  judge  of  any  of  the 
courts  of  this  state  from  finishing  any  business  by  him  undertaken  in 
the  District,  Circuit,  or  Supreme  Court  of  the  United  States,  prior  to 
his  election  as  judge  ;  and  an  alien  who  has  declared  his  intention  to 
become  a  citizen  of  the  United  States  may  practice  as  if  he  were  a 
citizen. 

(3ee  section  534,  forbidding  probate  judge  to  practice  as  an  at- 
torney.) 

Disbarment  or  suspension  from  practice  of  an  attorney.  Sec.  568. 
(Sup.,  p.  45.)  The  Supreme  Court,  the  Circuit  Court,  or  the  Common 
Pleas  Court  may  suspend  or  remove  any  attorney  at  law  from  ofiice, 
for  either  of  the  following  causes:  misconduct  in  office,  conviction  of 
crime  involving  moral  turpitude,  or  unprofessional  conduct  involving 
moral  turpitude  ;  and  such  suspension  or  removal  shall  operate  as  a 
suspension  or  removal  in  all  the  courts  of  this  state,  and  judges  of  such 
courts  are  required  to  cause  proceedings  to  be  instituted  against  any 
attorney  at  law  when  it  in  any  manner  comes  to  the  knowledge  of  any 
judge  in  whose  court  such  attorney  practices,  that  such  attorney  is 
probably  guilty  of  any  of  the  causes  of  suspension  or  removal ;  but 
before  any  attorney  is  suspended  or  removed,  written  charges  must  be 
filed  against  him  stating  distinctly  the  grounds  of  complaint,  and  a 
copy  thereof,  certified  by  the  clerk,  under  the  seal  of  the  court,  shall 
be  served  upon  him,  and  he  shall,  after  such  service,  be  allowed  rea- 
sonable time  to  collect  and  present  testimony  in  defense,  and  be  heard 
by  himself  or  counsel ;  and  in  case  of  suspension  or  removal  by  the 
Court  of  Common  Pleas,  an  appeal  may  be  had  to  the  Circuit  Court ; 
and  the  sentence  of  either  the  Common  Pleas  or  Circuit  Court  may  be 
reviewed  on  error  in  the  Supreme  Court. 

(a)  Where  an  attorney  has  collected  money  for  his  client,  withheld 
its  payment,  and  applied  it  to  his  own  use,  he  may  be  suspended. 
State  V.  Hand,  9  O.  42. 

And  also  for  official  delinquency,  base  immorality,  or  conviction  of 
crime ;  but  evidence  must  be  confined  to  and  establish  the  specifica- 
tion.    State  V.  Chapman,  110.  430. 

lAahUity  of  attorneys,  and  how  prosecuted.  Sec.  564.  If  a  suit  is  dis- 
missed for  the  non-attendance  of  an  attorney  practicing  in  any  court 
of  record  within  the  state,  such  attorney  not  having  a  just  and  reason- 
able excuse,  it  shall  be  at  his  costs  ;  and  he  shall  be  liable  for  all  dam- 
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ages  his  client  sustains  by  such  dismissal,  or  any  other  neglect  uf  his 
duty,  to  be  recovered  in  any  court  of  record  within  the  state;  and 
every  attorney  receiving  money  for  his  client,  and  refusing  or  neglect- 
ing to  pay  the  same  when  demanded,  shall  be  proceeded  against  in  a 
summary  way,  on  motion,  before  any  court  of  record,  either  in  the 
county  in  which  judgment  has  been  renderetl  on  which  such  money  has 
been  collected,  or  in  the  county  in  which  such  attorney  resides,  in 
the  same  manner,  and  be  liable  to  the  same  penalties  as  sherifis  and 
coroners  are  for  money  received  on  execution. 

(a)  For  Amercement,  see  sections  5594-5600,  494^. 

An  attorney  is  exempt  from  jury  service.     §  5180. 

Women  may  be  admUied.  Sec.  565.  No  person  shall  be  excluded 
from  acting  as  an  attorney  at  law  and  practicing  in  all  the  courts  of 
this  state  on  account  of  sex. 

Stirring  up  lawsuiUi  and  quarrds.  Sec.  6911.  A  judge,  justice  of 
the  peace,  clerk  (»f  any  court,  sheriff,  coroner,  constable,  attorney  or 
couitador  at  lata,  who  encourages,  excites,  or  stirs  up  any  suit,  quarrel, 
or  controversy  between  two  or  more  persons,  tirith  inUjit  to  injure  tmif 
9ueh  person,  shall  be  fined  not  more  than  five  hundred  dollars. 

Certificate  of  Applicant  for  Admission  to  toe  Bar. 

[Form  733.    §  560.] 

[Cincinnati],  Ohio. 
To  the  Honomble  the  Judges  of  the  Supreme  Court  of  Ohio: 

The  undersigned,  an  attorney  and  counselor  at  law  in  the  State  of  Ohio, 

respectfully  hereby  certifie.<«,  that  A.  B.,  of ,  in  the  county  of ,  in 

the  said  state,  and  who  is  an  applicant  for  admission  to  the  bar  by  your 
honorable  court,  according  to  the  statute  in  such  case  made  and  provided, 
and  who  is  to  me  well  known,  is  of  good  moral  character;  that  he  has 
regularly  and  attentively^  studied  law  during  the  period  of  more  than  two 
(2)  years  previous  to  this  date ;  and  that  I  believe  him  to  be  a  i>erson  of 
sufficient  legal  knowledge  and  ability  to  discharge  the  duties  of  an  at- 
torney and  counselor  at  law. 

[Also,  that  I  know  him  to  be  over  twenty-one  years  of  age.  a  citiien  of 
the  United  >Stat«s  (<>r,  has  declared  his  intention,  tt£.),  and  a  resident  of 
the  State  of  Ohio  for  more  than  one  year  next  preceding  the  date  hereof.] 

All  of  which  is  respectfully  certified  and  submitted   (his day  of 

,  etc.  C.  D. 

Note. — It  will,  perhaps,  be  required  of  the  applicant  Ut  make  affidavit  to  his 
age,  residence,  and  citizenship,  the  statute  not  contemplating  that  tboM  facts 
•ball  be  established  by  the  certiBcate. 

Where  the  applicant  for  admission  comes  with  a  diploma  of  a  law  oollcfc*  io 
this  state,  awarded  him  on  graduating,  he  should  also  have  the  certificate  of  the 
30  s  8 
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committee  appointed  by  the  Circuit  Court  of  the  county  in  which  such  college 
is  located,  as  provided  in  section  561  And  he  can  establish  his  age,  residence, 
and  citizenship  by  his  own  affidavit,  or  other  evidence  satisfactory  to  the  Su- 
preme Court  or  judges. 

The  appointment  of  such  committee  of  examiners  should  be  certified,  by  the 
clerk  of  the  Circuit  Court  of  such  county,  to  the  Supreme  Court,  that  such 
court  may  be  properly  informed  of  the  legality  of  such  examinations.  The 
Circuit  Court  clerk  may  do  this  so  soon  as  the  proper  entry  appointing  such, 
examiners  is  placed  upon  the  journal. 

Certificate  op  Committee  of  Examiners. 
[Form  734.    §561;  iSup., -p.  45.-] 
To  the  Honorable  the  Judges  of  the  Supreme  Court  of  Ohio: 

The  undersigned,  a  committee  appointed,  according  to  the  statute  in 
such  case  made  and  provided  for  that  purpose,  by  the  Circuit  Court 
of  Hamilton  County,  to  attend  the  commencement  exercises  of  the 
Cincinnati  Law  College,  in  said  county,  next  thereafter  to  be  held,  and 
examine  such  graduates  of  said  college  as  might  present  themselves  for 
examination,  in  reference  to  their  qualifications  to  practice  law,  etc.,  re- 
spectfully report  and  certify  to  your  honors,  that  in  the  opinion  of  the 
undersigned,  said  committee,  Mr.  A.  B.,  of  [e^c],  one  of  such  said  gradu- 
ates, is  a  person  of  sufficient  legal  knowledge  and  ability  to  discharge  the 
duties  of  an  attorney  and  counselor  at  law. 

>  Committee. 

IDale.^  J 

The  evidence  of  the  admission  of  an  attorney  to  the  bar  is  recorded 
in  the  Supreme  Court. 

There  is  nothing  done  in  a  court  of  justice,  except  what  is  embraced 
in  entries  upon  its  journals. 

The  clerk  of  the  Supreme  Court,  under  the  seal  thereof,  issues  to 
such  member  of  the  bar  so  admitted  a  certifica'te  of  his  admission. 


[Form  735.] 

The  State  of  Ohio, 

Ross  County,  ss. 
[seal  of  court.] 

Be  it  remembered  that  at  the  November  term  of  the  Supreme  Court  of 
the  State  of  Ohio,  held  in  the  county  of  Ross,  on  the  22d  day  of  Novem- 
ber, A.  D.  1851,  Alfred  Yaple,  an  applicant  for  admission  to  the  bar, 
appeared  in  open  court,  and  it  being  shown  to  the  court  that  the 
said  Alfred  Yaple  was  of  good  moral  character,  and  in  all  other  respects 
qualified  according  to  the  statute  in  such  case  made  and  provided,  and 
the  said  Alfred  Yaple  being  thereupon  sworn  to  support  the  Constitution 
of  the  United  States  and  of  the  State  of  Ohio,  and  in  all  other  things  to 
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demean  himself  faithfully  and  honestly,  as  an  attorney  and  counselor  at 
law  [and  solicitor  in  chancery] 

it  was  thereupon  ordered  that  said  Alfred  Yaple  be  admitted  to 
practice  as  an  attorney  and  counselor  at  law  [and  solicitor  in  chancery], 
in  the  several  courts  of  the  State  of  Ohio. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  said  court  at  Chillicothe,  this  2!2d  day  of  November,  a.  i>.  1851. 

A\ors  I..  Fni.i.BRTox,  Clerk. 

The  forgoing  is  the  certificate  of  the  author's  admissiou  to  the  b&r. 
The  form  of  the  oath  to  be  taken  on  admissiuii,  now  omittiDg  t:.e 
words  "  aud  solicitor  in  chaucer}',"  is  given.  Those  words  are  also  to 
be  omitte<l  from  the  certificate. 

Attorneys  who  have  been  admitted  to  practice  in  their  state  courts 
may  be  admitted  to  practice  in  the  federal  court."*,  except  the  Supreme 
Court  of  the  United  States.  Before  an  attorney  can  l)e  there  admitted, 
he  must  have  been  admitted  to  practice  Uiree  tjran  in  the  highest  court 
of  his  state. 

PROCEEDrWOS    TO    SUSPEND    AND    TO    ReMOVR    OR    DiSBAR    A.V    AT- 
TORNEY AT  Law — Journal  Entry. 

[Form  736.    §  563 ;  Sup.,  p.  4.).] 

Ko.  — .]     In  the  Matter  of  the  Com-  j  Order  for  the   Institution  of  Pre 

plaint  against  A.  B.,  an   Attorney  i      ceedings    to    Sus{>end     or    Re- 

and  Counselor  at  Law,  and  an  Of-  f     move  or  Disbar  A.    B.,  an   At- 

ficer  of  this  Court.  J      torney. 

It  having  come  to  the  knowledge  of  C.  D.,  one  of  the  judges  of  our 
said  Court  of  Common  Fleas  of County  [^or,  of  the  ju«Jges  of  the  Cir- 
cuit Court  of County],  that  A.  B.,  an  attorney  an«l  counselor  at  law 

practicing  in  his  [or,  their]  said  court,  has  probably  bfen  guilty  of  mis- 
conduct in  hb  office  of  attorney  and  counselor  at  law,  involving  moral 
turpitude  [or,  has  been  convicted  of  n  crime  involving  moral  turpitude,  or, 
unprofessional  conduct,  involving  moral  turpitude]. 

It  is  therefore  ordered  that  proceedings  on  account  thereof  be  instituted 
in  this  court  against  the  said  A.  B. 

It  is  further  ordered  that  £.  I .,  G.  H.,  and  J.  K.,  attorneys  and  counsel- 
ors at  law  practicing  in  this  court,  be  and  they  are  liereby  appointed  to 
prepare  charges  and  specifications,  a  copy  of  the  same  to  be  duly  served 

days  before  the  date  of  the  hearing  and  trial  thereof,  against  said  A. 

B.,  touching  said  matters,  and  to  attend  ui>on  this  court  and  conduct  such 
proceedings  according  to  the  statute  in  such  case  made  and  provided. 

And  this  cause  h  set  for  hearing  on  the day  of ,  a.  d.  18—,  at 

o'clock  —  M,  in  and  before  this  court. 
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Complaint. 
[Form  737.     g  563;  Sup., -p.  45.] 

Common  Pleas  Court  \^or,  Circuit  Court]  of County,  Ohio. 

To  the  Honorable  the.Court  of  Common  Pleas  [or,  )  Complaint,  Charges,  and 

Circuit  Court]  of  County,  and  State  of  |-      Specifications  against 

Ohio,  and  to  the  Honorable  the  Judges  thereof:  ]       A.  B.,  an  Attorney,  etc. 

And  now  come  E.  F.,  G.  H.,  and  J.  K.,  in  obedience  to  the  appointment, 

order,  and  command  of  this  court  heretofore  made  herein,  and  charge 

against  said  A.  B.,  an  attorney  and  counselor  at  law  practicing  in  this 

court,  as  follows : 

1.  That  said  A.  B.  has  been  guilty  of  misconduct  in  his  said  office  of  at- 
torney and  counselor  at   law,  involving  moral  turpitude,  in  this- 

First  specification.  [^Here  state  clearly  and  fully  the  acts  constituting  such 
misconduct.'] 

[Conviction  of  crime  involving  moral  turpitude,  or,  unprofessional  con- 
duct involving  moral  turpitude,  will  be  charged,  followed  by  specifications 
in  the  same  manner.] 

All  of  which  are  respectfully  submitted. 

E.  F.,] 

G.  H.,  \  Prosecutors. 

J.  K.,] 

A  copy  of  such  complaint  and  charges  certified  by  the  clerk,  under 
the  seal  of  the  court,  must  be  served  upon  the  accused,  after  which  he 
must  be  allowed  a  reasonable  time  to  collect  and  present  testimony  in 
bis  defense ;  and  he  has  the  right  to  be  heard  by  himself  and  by 
counsel. 

In  proceediugs  to  disbar  an  attorney  by  the  Common  Pleas  Court  of 
Hamilton  County,  where  there  are  seven  judges  of  that  court,  the  prac- 
tice has  been,  in  pursuance  of  a  ruling  of  the  District  Court  of  the 
county,  to  try  such  causes  before  all  or  a  majority  of  the  judges;  and, 
perhaps,  from  the  gravity  of  such  cases,  and  the  serious  consequences 
involved  by  disbarment  to  the  accused,  his  reputation,  his  means  of 
obtaining  a  livelihood  for  himself  and  those  dependent  upon  him  for 
their  support,  education,  and  maintenance,  the  rule  is  a  wise  and  just 
one.  But  the  court  is  an  entirety.  Every  judge,  in  the  matters 
judicially  done  by  him,  is  clothed  with  and  wields  the  entire  powers 
and  functions  of  the  court,  which  is  but  a  single  arm  of  the  state.  It 
is  not  divided  into  fractwns  equal  to  the  number  of  the  judges  of  such 
court,  each  of  whom  employs  such  fraction.  It  is  the  same  as  if  one 
judge  followed  another  every  day  in  succession,  only  one  holding  the 
court  at  a  time.  Over  the  matter  in  hand  every  such  judge  acts  as 
the  Court  of  Common  Pleas  in  its  entirety. 

A  judgment  of  the  Common  Pleas  Court  disbarring  or  suspending 
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an  attorney  is  appealable  to  the  Circuit  Court,  and  error  will  also  lie 
to  the  Supreme  Court,  not  the  Circuit  Court,  from  such  itentcnce. 
Error,  and  not  appeal,  lies  from  the  sentence  of  the  Circuit  Court  to 
the  Suprt-nie  Court. 

In  case  of  acquittal,  no  appeal  or  error  will  lie  from  the  finding  and 
judgment  of  the  court.  The  sentence  or  judgment  may  lie  eii8{)ension 
for  u  tixctl  time,  and  payment  of  cost*,  or  removal  or  disbarment,  with 
co^t."*;  but  no /;te  can  be  imposed.  The  judgment  of  suspension  or 
removal  affects  the  party's  right  to  practice  not  only  in  the  court  ren- 
dering the  same,  but  in  all  the  courts  of  the  state. 

At  common  law,  disbarment  of  an  attorney  in  one  court  would  not 
affect  his  rights  in  another.      In  re  TiUinghagt,  4  Pet.  108. 

But  a  suspended  or  disbarred  attorney  can  not  be  restored  by  man- 
damus.    Ex  parte  Burr,  9  Wheat.  529. 

Drawing  proper  judgment  entries  will  present  no  difficulties  that 
need  the  aid  of  forms. 

ACTIONS  AGAINST  ASSIGNEE  OF  DEBTOR  WHO  HAS  ASSIGNED  FOR  THE 
BENEFIT  OF  CREDITORS — AND  ACTIONS  TO  SETTLE  LIENS  OR  QUES- 
TIONS OF  TITLE. 

Premutation  of  clainu,  their  aUowanee  or  refection ;  atul  suit  on  rejected 
dainu,  -and  report  t/tereon.  Sec.  6352.  Creditors  shall  present  their 
claims  within  six  months  after  the  publication  of  the  notice  hereinbe- 
fore provided  for,  unless  further  time  is  allowed  by  the  court  to  the 
assignee  or  trustee  for  allowance,  and  the  asf^ignee  or  trustee  shall  in- 
dorse his  allowance  or  rejection  thereon,  and  claimants  whose  claims 
are  rejected  shall  be  re<iuired  to  bring  suit  against  the  assignee  or 
trustee,  to  enforce  such  claims  within  tJiirty  days  after  the  same  shall 
have  been  rejected,  in  which,  if  he  recover,  the  judgment  shall  be 
against  the  assignee  or  trustee,  that  he  allow  the  same  in  settlement 
of  hLs  trusts,  with  or  without  the  costs,  as  the  court  shall  think  right; 
and  immediately  after  the  expiration  of  said  six  mouths,  the  assignee 
or  trustee  shall  file  in  the  court  a  report  of  all  claims  presented  to  him 
for  allowance,  their  several  amounts,  and  the  date  from  which,  ami  the 
rate  at  which  the  several  claims  are  entitled  to  interest,  specifying 
what  claims  have  been  allowed,  and  what  ones  rejected,  with  the  date 
of  alhtwance  or  rejection ;  and  what,  if  any,  claims  are  held  under 
advisement;  and  the  post-office  ad<lress  of  every  creditor  who.so  claim 
is  either  allowed  or  rejected. 

(ay  To  the  creditors  who  have  their  claims  alloxve«l  piiniunnt  to  this 
section  roust  be  devoted  all  the  property  covered  by  the  assignment, 
to  the  exclusion  of  those  who  do  not  present  their  claims  for  allowance. 
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Lalim  V.  Johnston,  32  0.  S.  590 ;  aud,  iu  an  action  by  a  creditor  who 
has  had  his  claim  allowed,  on  the  hond  of  an  assignee  for  a  failure  to 
account  for  any  of  the  property  assigned,  the  amount  of  the  recovery 
can  not  be  limited  to  the  whole  amount  of  the  claims  of  all  the  cred- 
itors, including  those  not  allowed  ;  but  the  amount  of  the  recovery 
must  be  controlled  by  the  proportionate  amount  of  his  claim  to  the 
whole  amount  only  of  those  which  have  been  presented  and  allowed 
pursuant  to  statute.     lb. 

The  failure  of  the  holder  of  a  note  to  present  the  same  to  the  as- 
signee for  allowance  will  not  exonerate  the  surety  from  liability  thereon. 
Dye  V.  Dye,  21  O.  S.  86.  And  such  assignment  will  not  bar  a  creditor, 
whose  claim  has  not  been  presented  to  or  rejected  by  the  trustee,  from 
bringing  a  suit  against  the  assignor  on  such  claim  while  the  trust  re- 
mains unexecuted.     Haskim  v.  Alcott,  13  O.  S.  210. 

IVJten  claim  shall  be  duaJlowed  on  application  of  assignor  or  creditor,  and 
prooeedinys  in  such  case.  Sec.  6353.  If  tiie  assignor  (jr  any  creditor 
shall  file  in  the  court  a  written  requisition  on  the  assignee  or  trustee  to 
disallow  any  claim  or  claims  presented,  which  he  has  not  reported  as 
disallowed,  and  shall  enter  into  bond  to  the  assignee  or  trustee  in  such 
amount  and  with  such  sureties  as  the  court  shall  approve,  conditioned 
to  pay  all  the  costs  and  expenses  of  contesting  the  same,  such  claim  or 
claims  shall  be,  by  the  order  of  the  court,  disallowed,  although  the 
same  may  have  before  been  allowed  by  the  assignee  or  trustee ;  and 
the  assignee  or  trustee  shall  forthwith  give  written  notice  of  such  dis- 
allowance to  the  creditor  or  creditors,  or  his  or  their  attorneys,  whose 
claim  or  claims  are  so  disallowed  ;  and  thereupon  the  same  proceed- 
ings shall  be  had  as  required  in  other  cases  of  disallowance,  by  the  pre- 
ceding section. 

Affidavit  to  be  filed  loith  claim  before  allowance  or  payment,  and  right  of 
surety  to  prove.  Sec.  6354.  Every  person  presenting  and  filing  a  claim 
against  the  estate  of  the  debtor,  and  before  the  same  shall  be  allowed 
or  any  payments  made  thereon,  shall  make  and  file  an  affidavit  setting 
forth  that  the  said  claim  is  just  and  lawful,  aud  the  consideration 
thereof,  and  what,  if  any,  set-oflfs  or  counterclaims  exist  thereto;  what 
collateral  or  personal  security,  if  any,  the  claimant  holds  for  the  same, 
or  that  he  has  no  security  whatever,  and  the  assignee,  or  trustee,  or 
any  ci-editor  shall  have  the  right  to  examine  the  claimant  under  oath 
touching  any  such  collateral  or  other  security,  or  any  other  matter  re- 
lating to  said  claim,  within  such  time  and  under  such  regulations  as 
shall  be  prescribed  by  the  probate  judge ;  any  surety  of,  or  person 
jointly  liable  with,  the  assignor,  may  be  allowed  to  present  and  prove 
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the  claim  on  which  he  h  so  bound ;  but  the  dividend  thereon  shall  be 
payable  to  the  |)arty  holdiug  the  claim ;  and  if  the  latter  prove  such 
claim,  then  the  allowance  and  dividend  shall  be  on  the  claim,  as  proved 
by  hira,  only. 

Noir. — The  petition  in  such  action  should  make  the  aMigne«  or  trustee  tb« 
party  defendant,  mikI  ^lNle  the  CaoU  constituting  the  due  pre«entation  and  diul- 
iowance  of  the  clnicn,  till  the  facts  constituting  the  plaintiff's  cau^  of  actinti,  n< 
in  other  cases,  and  n^k  judgment  against  the  assienee  or  trustee  "that  he  hIIuw 
the  said  sum  so  found  due  to  the  plaintiff,  in  settlement  of  his  said  trusts,"  and 
for  costs.  The  action  must  be  brought  within  Mirry  days  after  the  disallowance 
or  rejection  of  the  claim. 

Assignments — Payment  of  lieng,  etc. — Questions  of  title,  dower,  etc, — 
HomestecuU.  Sec.  6351  (83  v.  236).  The  Probate  Court  shall  order 
the  payment  of  all  incumbrances  and  liens  upon  any  of  the  property 
sold,  or  rights  and  credits  collected,  out  of  the  proceeds  thereof,  accord- 
ing to  priority ;  provided,  that  the  assignee  may,  in  all  cases,  where 
the  real  estate  to  be  sold,  or  which  may  have  been  contracted  to  be 
sold  by  the  assignor  prior  tu  the  assignment,  is  incumbered  with  liens, 
or  where  any  questions  in  regard  to  the  title,  or  the  dower  estate  of  the 
wife  or  widow  of  the  assignor,  require  a  decree  to  settle  the  same,  com- 
mence a  civil  action  therefor  in  the  Common  Pleas  Court  or  Probate 
Court  of  the  proper  county,  making  all  persons  in  interest,  including 
the  wife  or  widow  of  the  assignor,  parties  to  such  procee<lings ;  and 
upon  hearing,  the  court  shall  order  a  sale  of  the  premises,  or  the  com- 
pletion of  the  contracts  of  sale  so  made  by  the  assignor,  the  payment 
of  incumbrances  and  the  contingent  dower  interest  c)f  the  wife  or  widi»w, 
subject  to  the  provisi)  heroiuafter  contained,  and  determine  the  question 
involved  in  regard  to  ilu*  title  of  the  same;  and  the  proceeds  of  the 
real  estate  so  sold,  after  the  i>ayment  of  liens  and  incumbrances,  and 
the  contingent  dower  rights  and  interest  of  such  wife  or  widow,  as 
ordered  by  such  court,  shall  be  reported  to  the  Probate  Court  by  the 
assignees,  and  dispased  of  as  provided  in  this  chapter;  provided,  that 
the  provisions  of  section  6350,  in  relation  to  the  wife  of  the  assignor  a^i 
a  jMirty  to  pr»)cee<liugs  thereunder,  and  herriglits  by  virtue  thereof,  and 
also  the  provisions  of  such  section  as  to  ordering  profierty  sold  at  pri- 
vate sale,  and  upon  terms  of  cre<lit,  shall  apply  to  prooee<ling  under 
this  section  ;  but  nothing  in  this  section  nor  in  section  6.'?50  shall  be  so 
construed  as  in  any  way  to  impair  thr  right  of  homestead  exemptions, 
or  thp  right  of  au  allowance  in  lieu  of  homestead,  or  the  mo<le  provided 
by  buy  for  enforcing  such  right«. 

The  rule  in  equity  is  that  where  incumbered  prnpcrty.  or  pro|)erty 
subject  to  a  lien  is  assigneti  for  the  benefit  of  creditors,  the  assigneo 
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may  pay  oflP  and  discharge  such  lien  and  take  such  property,  but  not 
without  satisfying  the  same.  This  section  (6351)  has  been  coustrued 
by  the  Supreme  Court  to  change  such  rule,  and  empower  such  assignee 
to  take  such  property,  marshal  liens,  aud  distribute  the  proceeds, 
under  the  order  of  the  court,  to  the  parties  according  to  their  rights. 
Lindeman  v.  Ingham,  36  O.  S.  1  ;  Ingham  v.  Lindeman,  37  O.  S.  218. 
The  petition,  with  the  additional  averments  of  the  character  and 
authority  of  the  plaintiff-  is  similar  to  a  petition  in  other  actions  to 
marshal  liens,  etc. 

ACTION  BY  COUNTY  TREASURER  TO  <  OLLECT  TAXES. 

Adion  by  treasurer  for  unpaid  taxes — Petition — Evidence — Judgment 
and  decree — Redemption — Costs — Lucas  county  proseciding  oMomey.  Sec. 
1104  (83  V.  156).    When   any    taxes   or   assessments    stand   charged 
against  any  land  or  lots,  or  parcel  thereof,  upon  the  general  or  any 
special  duplicate,  (or  any  special  duplicate  of  delinquent  or  forfeited 
taxes  or  assessments),  for  any  purpose  authorized  by  law,  and  the  same, 
or  any  part  thereof,  are  not  paid  within  the  time  prescribed  by  law  for 
the  payment  thereof,  the  county  treasurer,  in  addition  to  all  other 
remedies  provided  by  law,  may  enforce  the  lien  for  such  taxes  and 
assessments,  or  either,  and  any  penalty  due  thereon,  by  civil  action  in 
his  own  name  as  treasurer  for  the  sale  of  said  premises  in  the  Court  of 
Cornmon  Pleas  of  the  county,  without  regard  to  the  amount  claimed, 
in  the  same  way  mortgage  liens  are  enforced;  and  the  said  court  shall, 
upon  the  application  of  the  plaintiff,  advance  said  cases  on  the  docket 
so  that  the  same  may  be  first  heard;  and  it  is  sufficient,  having  made 
the  proper  parties,  for  the  treasurer  to  allege  in  his  petition  that  the 
taxes  and  assessments,  or  either,  stand  charged  on  the  duplicate  or 
duplicates  against  said  premises,  the  amount  thereof,  and  that  the  same 
are  unpaid;  and  he  shall  not  be  required  in  the  petition  to  set  forth 
any  other  or  further  speci. J   matter  relating  thereto;  and  said  dupli- 
cate or  duplicates  shall  be  received  sls  prima  fade  evidence  on  the  trial 
of  the  amounts  and  validity  of  such  taxes  and  assessments,  and  of  the 
non-payment  thereof;  and  if  it  is  found  that  such  taxes  aud  assess- 
ments, or  any  part  thereof,  are  due  and  unpaid,  judgment  shall   be 
rendered  for  the  same,  penalty  and  costs,  aud  said  premises,  or  so  much 
thereof  as  may  be  necessary  to  pay  the  same,  shall  be  by  the  order  of 
the  court  sold  to  pay  the  same  ;  and  out  of  the  proceeds  of  the  sale  shall 
first  be  paid  the  said  judgment,  the  balance  being  distributed  as  may 
be  just ;  and  '.he  owner  or  owners  of  such  property  shall  not  be  entitled 
to  any  exemption  as  against  such  judgment;  and  if  the  lands  or  lots 
,  have  been  forfeited  to  the  state,  it  shall  not  be  necessarv  to  make  the 
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ftaie  a  party,  but  it  shall  be  deemed  a  party  through  and  represented 
by  the  treasurer ;  but  the  owner  or  owners  of  such  property  have  the 
right  to  redeem  the  saino  within  tuv  years  from  the  dale  of  sale,  bv 
paying  to  the  holder  thereof  the  amount  he  paid  therefor,  and  for  the 
deed,  together  with  six  yter  cent,  interest  thereon,  and  tweniy-jive  per 
cent,  on  the  amount  of  said  judgment;  and  in  such  proceedings  the 
treasurer  may  join  in  one  action  all  the  lots  or  lauds,  or  any  number 
of  ihem  embraced  in  any  one  assessment,  but  the  decree  shall  be  ran- 
<lered  severally  or  separately  for  the  taxes  and  a&sessments  found  due ; 
and  any  pn)ceeding  may  he  severed  in  the  discretion  of  the  court,  for 
the  purpose  of  trial,  revision  or  appeal  where  an  appeal  is  allowe<l ;  and 
the  court  shall  make  such  order  for  the  payment  of  costs  as  shall  be 
deemed  equitable  and  proper;  the  auditor  may  place  ujwn  a  separate 
duplicate  the  forfeited  and  delinquent  taxes  and  assessments  for  the 
years  prior  to  1879,  ujwn  the  request  of  the  treasurer,  and  the  validity 
and  priority  of  lien  of  such  Uixes  and  assessments  shall  not  be  affected 
thereby  ;  and  in  any  county  of  the  state  not  having  a  county  solicitor 
and  containing  a  city  of  the  first  class,  the  prosecutingattorney  of  such 
county  shall,  in  the  name  of  the  treasurer  of  such  county,  enforce  by 
such  civil  action  the  said  lien  for  such  taxes,  assessments  and  penaltiei^, 
and  act  as  attorney  and  counselor  for  the  treasurer  of  such  counties  in 
the  Collection  of  such  taxes,  assessments  and  penalties,  and  in  said  civil 
action,  not  now  pending  in  the  courts  of  this  state,  and  such  prose- 
cuting attorney  shall  receive  therefor  such  compensation  as  may  be 
deemed  just  and  projier,  to  be  determined  by  the  board  of  county  com- 
missioners of  such  county. 

Auihority  of  the  trea»urer—Mode  of  -procedure — Judgment  thail  he  rtn- 
dtred.  Sec.  2859.  When  any  personal  taxes,  heretofore  or  hereafter 
levieil,  shall  stand  charged  against  any  person,  and  tiie  same  shall  not 
be  i»aid  within  the  time  prescribed  by  law  for  the  payment  of  such 
taxes,  the  treasurer  of  such  county,  in  addition  to  any  other  remedy 
provided  by  law  for  the  collection  of  such  personal  taxes,  is  hereby 
specially  autRorizcd  and  eni|)owerod  to  enforce  tlie  collection  by  a  civil 
action  in  the  name  of  tlie  treastircr  of  such  ounty  ag-ainst  such  person 
for  the  recovery  of  such  unpaid  taxes ;  and  it  shall  be  sufBcient,  having 
made  proi)er  parties  to  the  suit,  for  such  treasurer  to  allege  in  his  bill 
of  particulars  or  petition  that  the  said  taxes  stand  clarged  U|xm  the 
said  duplicate  of  said  county  against  such  person,  that  the  same  are 
due  and  unpaid,  and  that  such  person  is  indebted  in  the  amount  apjiear- 
ing  to  W  due  on  said  duplicate,  and  such  treasurer  sliall  not  Ihj  re- 
quired to  Sit  forth  in  his  petition  any  «)ther  or  further  8i>ecial  matter 
relating  thereto,  and  said  tax  d  ipli&ite  shall  be  received  &»  prima  faeie 
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evidence  on  the  trial  of  said  suit  of  the  amount  and  the  validity  of  such 
taxes  appearing  due  and  unpaid  thereon,  and  of  the  non-payment  of 
the  same,  without  setting  forth  in  his  bill  of  particulars  or  petition  any 
other  or  further  special  matter  relating  thereto ;  and  if,  on  the  trial 
of  the  action,  it  shall  be  found  that  such  person  is  so  indebted,  judg- 
ment shall  be  rendered  in  favor  of  such  treasurer  so  prosecuting  such 
action  as  in  other  cases  ;  and  the  judgment  debtor  shall  not  be  entitled 
to  the  benefit  of  the  laws  for  stay  of  execution  or  exemption  of  home- 
stead, or  any  other  property,  from  levy  or  sale  on  execution  in  the 
enforcement  of  any  such  judgment. 

(a)  Not  necessary  that  the  individual  name  of  the  treasurer  be  used 
in  the  action.  Covington  and  Cincinnati  Bridge  Co.  v.  Mayer,  31  O. 
S.  317. 

Amount  of  recovery.     Ih. 

Collection  by  treasurer  under  "  Dow  liquor  tax  law."  Sec.  7  (83  v. 
157;  act  of  May  14,  1886).  The  county  treasurer  shall  collect  and 
receipt  for  all  assessments  so  returned  to  him,  and  if  any  assessment 
shall  not  be  paid  when  due,  he  shall  forthwith  proceed  as  provided  in 
section  4  of  this  act  to  collect  the  same,  and  in  case  he  shall  fail  to 
make  such  assessment  from  the  goods  and  chattels  therein  described, 
then  said  treasurer  shall  immediately  j)roceed  as  provided  in  section 
1104  of  the  Revised  Statutes  to  enforce  the  lien  for  the  same  with  the 
penalty  thereon.  And  the  provisions  of  said  section  1104,  and  all 
other  provisions  of  the  law  of  this  state  relating  to  the  assessment  and 
collection  of  taxes,  are  hereby  made  applicable  to  the  enforcement  of. 
liens  and  the  collection  of  such  assessments  and  penalties.  The  treas- 
urer shall  charge  himself  with  all  such  assessments  placed  in  his  hands 
for  collection,  and  shall  account  to  the  auditor  for  the  same,  together 
with  all  penalties  collected  thereunder. 

Note. — The  penalty  for  collection  under  section  1104  is  Jive  per  cent.  §  2856 
{Sup.,  p.  182).     Under  "Dow  law,"/oMr  per  cent  (83  v.  158,  sectit)n  41). 

The  brief  comprehensive  statements  of  the  petition  in  such  cases,  which 
are  made  sufficient  by  statute,  renders  it  necessary  for  the  defendant  by 
liis  answer  to  plead  any  facts  invalidating  such  levy  of  taxes,  or  the  excess  of 
the  same  above  what  are  due,  such  as  the  excessive  penalties  included  in  «aid 
amount  charged,  etc.,  as  was  done  in  the  case  of  White  v.  Woodtoard,  44  O. 
S.  347. 

The  pleader,  by  carefully  reading  the  provisions  of  the  statute,  cau  not  ex- 
perience any  difficulty  in  framing  the  jjleadings. 
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(a)  The  subject  of  wreck-nia«ters  (sectioo-s  5895-5912)  it  h  not 
deemed  necessary  to  treat  specially. 

Nor,  ia  more  than  a  refereuce  to  the  sections  relating  to  actiou.s  in 
the  following  cases  required  : 

1.  To  recover  euue^meiUg,  with  penalty,  in  the  name  of  the  municip*] 
corporation,  and  the  joinder  of  all  the  defendant.^,  thongli  owing  sepa- 
rate real  estate,  in  one  action.  §§  2285.  228G,  2287,  2288,  2289, 
2290,  2291-2294  (Sup.,  p.  146). 

2.  To  establish  county  lines  (sections  808-810)  ;  antl  what  county 
commissioners  may  bring  such  action  (section  863). 

3.  On  county  treasurer's  Ixmd.     §  1126. 

4.  On  bond  of  engineer  of  county  ditch  (section  4494) ;  petitioner  for 
townshipditch  (section  4516) ;  purchasers  of  work  on  (sections  4545-6). 

5  Against  county  surveyor  or  for  failure,  etc.     §§  1184-^. 

6.  Against  house  of  refuge.     §§  2077,  2081. 

7.  By  and  against  limited  partnerships.     §  3161. 

8.  To  enforce  lien  on  freight.     §  3226. 

9.  By  and  against  life  insurance  company.     §  3601. 

10.  Against  board  of  education  (section  3976)  ;  school  directors 
(section  4019). 

11.  For  |>enalties  aa  to  stock  running  at  large.     §^  4204-6. 

13.  Under  auction  laws.     §  4238. 

14.  Part  value  of  partition  fence  (section  4239) ;  whole  value  of 
(section  4243)  ;  and  tvhereaml  how  to  bo  brought  (sections  4246-4248). 

14.  For  not  restraining  hedge.     §§  42.54-5. 

15.  Penalties  under  ferry  laws.     §§  4267. 

16.  Refusing  admission  to  mine.     ^  4378. 

17    By  person  transported  out  of  .state.     J^  5750. 

18.  As  to  actions  by  and  against  administrators  and  executors,  and 
their  successors,  and  the  statutes  relating  to  them,  see  sections  5994- 
6253. 

An  administrator  or  executor  is  not  liable  to  an  action  by  a  cre<)itor 
of  the  decedent  until  eighteen  months  from  the  date  of  the  admini.^tra- 
tion  l)ond  (section  6108),  unless  such  claim  has  been  prcsenteil  to  him 
for  allowance,  and  rejected,  when  suit  must  be  brought  within  mjt 
month*  afler  such  disallowance,  or  the  right  of  action  will  be  barred 
(st>ctions  6097,  6098),  and  what  amount;^  to  rejection  (section  6097); 
defense  of  full  administration  (section  6112) ;  Umitatum  of  notions  by 
creditors  against  (factions  6113-^)128). 

EteiutiofM  against  run  against  tjood*  and  edate  of  decedent  in  his 
hands.    §6107. 
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Sureties  on  bond,  for  what  liable,  how  liability  fixed,  and  how  made 
parties  to  judgment.     §§  6201,  6202. 

Action  on  bond  of.     §§  6051,  6201,  6210-6215,  6209-6216. 

There  are  other  subjects  affected  by  statutory  provisions  which  might 
be  referred  to  and  treated,  were  it  not  that  this  work  would  thereby  be 
rendered  too  voluminous. 

Every  lawyer  must,  to  insure  accuracy,  carefully  ascertain  and  ob- 
serve : 

1.  The  fads  of  the  case  or  transaction  in  which  his  professional  aid 
or  counsel  is  required. 

2.  What  is  the  Imv  upon  such  facts,  as  settled  by  the  rules  and 
principles  of  the  common  law,  or  of  equity  jurisprudence,  and  espe- 
cially by  the  Supreme  Court  of  his  state,  which  is  decisive. 

3.  What  if  any  legislation  there  is  existing  in  the  state,  affecting  such- 
common-law  or  equitable  rule,  and  to  carefully  examine  and  consider 
such  legislation. 

Forms,  in  the  preceding  portions  of  this  work,  might  have  been 
greatly  multiplied,  but  that  has  not  been  deemed  necessary,  as  the  law- 
yer is  expected  to  follow  the  above  directions,  without  which  he  will 
find  no  safety ;  and,  having  the  facts  of  the  particular  case  in  hand 
vividly  in  his  mind,  by  recurring  to  the  language  of  the  Code  govern- 
ing his  pleading  whenever,  and  as  often  as  he  is  required  to  employ 
its  provisions,  he,  with  the  examples  given  him,  can  greatly  improve 
upon  them. 

In  this  regard,  the  purpose  of  this  work  is  to  sxvggest,  not  to  eotkaxist, 
and  thereby  more  effectually  to  help,  by  teaching  them  the  way  to  help 
themselves,  the  beginners  in  their  chosen  profession. 

SET-OFF   OF  JUDGMENTS   AND   EXECUTIONS. 

1.  Courts  of  law,  as  well  as  courts  of  equity,  have  power  to  set  off 
judgments.  This  power  was,  perhaps,  the  only  inherent  equitable 
power  of  a  court  of  law.  Bell  v.  Coivgell,  1  Ashm.  7  ;  Bamsei/s  Ap- 
peal, 2  Watts,  228,  per  Gibson,  C.  J. 

2.  Both  demands  must  be  in  judgment  before  such  right  of  set-off^ 
can  exist;  and  that  one  was  rendered  in  an  action  of  tort,  and  the 
other  in  an  action  ex  contractu,  will  not  affect  such  right  of  set-off, 
though  before  judgment  such  demands  could  not  have  been  set  off 
against  each  other. 

3.  The  judgment  sought  to  be  set  off  against  another  must  be  sub- 
sisting— that  is,  not  dormant. 

4.  The  judgment  sought  to  be  set  off  must  belong  to  the  defendant 
in  the  judgment  against  which  it  is  sought  to  be  set  off,  and  the  plainly 
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iff  in  the  latter  must  be  the  uwuer  of  the  same ;  if  previously  a«»igned 
by  him,  for  value,  and  in  jjood  faith,  and  not  re-acquired  by  him,  such 
right  of  set-off  against  it  is  l()?>t. 

.').  The  judgmeutjt  must  l)e  in  the  same  ri^t — owned  by  one  and 
owed  by  the  other;  hut  such  judgment:)  need  not  be  due  to  and  from 
the  8ame  number  of  parties. 

6.  A  several  judgment  creditor  in  one  judgment  or  execution,  who  is 
a  joint  debtor  with  otheis  in  another  judgment  in  favor  of  hi*  judg- 
ment debtor,  may  otTset  his  judgment  or  execution  against  the  latter; 
foi  the  latter  might  obtain  satisfaction  of  such  judgment  on  execution 
from  the  sole  property  of  such  several  judgment  creditor. 

7.  The  judgments  need  not  have  l)eeo  rendered  in  the  same  county; 
and,  if  not,  the  set-<»ff  is  to  be  obtained  in  the  court  where  the  judg- 
ment againitt  which  the  set-off  is  to  Ik?  obtained  has  been  rendered. 

8.  Such'sct-off  against  a  judgment  must  be  obtaine<l  before  it  has 
been  assigned  in  good  faith,  and  for  value,  by  the  judgment  plaintiff, 
if  it  has  not  been  re-assigned  to  him. 

9.  If  such  set-off  has  been  once  sought  on  motion  and  denied,  this 
will  not  bar  the  right  upon  another  application,  upon  newly  discovered 
«vidence,  if  due  diligence  in  making  such  discovery  is  shown. 

10.  A  judgment  for  costs  only  may  be  so  set  off  against  a  judgment 
for  principal  and  costs;  and  if  a  plaintiff  obtains  a  judgment  for  prin- 
cipal, and  in  the  same  action  the  defendant  has  obtained  a  judgment 
for  costs,  the  latter  may  be  set  off,  pro  tauto,  as  all  judgments  are, 
against  the  plaintiff's  judgment  for  such  principal. 

11.  Where,  in  states  in  which  the  same  exists,  the  attorney  has  an 
equitable  lien  uj)on  his  client's  judgment  for  his  costs,  such  set-off 
against  such  judgment  will  not  be  granted  to  the  prejudice  of  such 
lien,  interlocutory  judgments  for  costs  are  entitleil  to  the  same  right 
of  set-off. 

The  rule  is  that  the  costs,  or  debt  and  costs,  due  by  one  judgment, 
may  be  set  off  against  the  costs,  or  debt  and  cosU<«,  due  U]>ou  anotiier 
judgment,  whether  rendered  by  the  same  or  different  courts  within 
this  state.  And  that  one  court  is  the  federal  court,  and  the  other  a 
court  of  the  state,  would  seem  to  fall  within  the  same  equitable  rule. 

12.  In  cases  in  which  such  right  of  set-off  exists,  an  officer  hold- 
ing in  his  hands  executions  upon  both  judgments  may  set  off  the  one 
against  the  other,  pro  ianlo. 

13.  A  court  has'  power,  in  the  exercise  of  a  sound  legal  discretion, 
to  withhold  judgment  in  an  action  against  a  party  until  the  latter,  if 
he  will  use  due  diligence,  can  obtain  judgment  in  an  action  pending 
against  his  adversary,  so  as  to  set  off  the  same  against  the  judgment 
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sought  against  him.  But  this  discretion  should  not  be  so  exercised 
unless  the  party  against  whom  the  delay  is  asked  is  probably  insolvent, 
or  other  good  reasons  exist  showing  probable  injury  to  the  party  if  such 
delay  is  not  granted.  New  Haven  Cooper  Co.  v.  Brown,  46  Me.  451 ; 
Adams  V.  Manning,  17  Mass.  178, 

14.  If  an  administrator  buys  a  judgment  against  a  plaintiff,  after 
the  entry  of  a  judgment  against  him  for  a  debt  owing  by  his  intestate, 
he  will  not  be  permitted  to  set  off  the  same  against  the  judgment  so 
obtained  against  him.     Hilh  v.  Tollman's  Adm'r,  21  Wend.  674. 

15.  One  judgment  can  not  be  set  off  against  another  where  a  stay 
of  execution  has  been  allowed,  and  such  stay  is  subsisting,  nor  where 
an  appeal  from  one  of  them  is  pending  and  undetermined ;  but  it 
would  seem  that  if  proceedings  in  error  merely  are  pending  to  reverse 
either  judgment,  and  no  stay  of  execution  exists  by  reason  of  no  error 
bond  being  given,  such  right  of  set-off  will  not  be  taken  away. 

HOW    SUCH   SET-OFF   OBTAINED. 

A  motion  filed  in  the  court  where  the  judgment  against  which  such 
set-off  is  desired  to  be  obtained,  asking  for  such  set-off,  is  the  proper 
procedure.  If  the  judgment  sought  to  be  set  off  against  the  same 
Avas  rendered  by  another  court,  such  motion  should  be  sustained  by  a 
duly  certified  transcript  of  the  complete  record.  The  court  in  which 
any  such  motion  is  filed  should  require  notice  of  the  same  to  be  given 
in  writing  to  the  adverse  party — as  both  parties,  upon  the  rendition 
of  a  judgment,  go  out  of  court,  its  power  being  exhausted  when  judg- 
ment is  rendered. 

In  some  complicated  cases  a  petition  may  be  filed  and  a  civil  action 
commenced  in  the  court  having  the  control  of  the  record  of  the  judg- 
ment, against  which  the  right  of  set-off  is  sought  to  be  exercised,  setting 
forth  the  facts,  and  praying  to  enjoin  execution  upon  such  judgment, 
and  for  such  set-off,  etc. 

Upon  this  subject  see  Waterman  on  Set-off  and  Recoupment,  etc.^ 
sections  312-367,  and  cases  there  cited. 


PARX     II. 
CHAPTER  I. 

COMMON-LAW  ACTIONS  AND  SUITS  IN  CHANCERY. 

1.  While  the  Code  of  Civil  Procedure  haa  Aboli8he<l  nil  distinctioDS 
in  the  forms  of  pleadiug  in  commuu-law  actious  aud  suits  in  equity, 
and  substituted  but  one  form  (excepting  special  proceedings  author- 
ized and  governed  by  statute),  called  a  civil  action,  yet,  from  the  differ- 
ences  iu  the  very  nature  of  the  subject-matter  of  various  classes  of 
actions  in  courts,  and  from  the  fact  that  the  lawyer  is  still  aided  by  a 
thorough  knowledge  of  the  classification  aud  nature  of  the  actions 
under  the  former  systems,  it  is  essential  that  he  understand  what  they 
were. 

2.  The  approved  precedenU,  that  is,  the  pleadings  employed  in  a 
great  variety  of  eaaeg  classed  under  such  fomm  of  action,  and  the  sub- 
stance of  the  judgments  and  decrees  rendere<l  in  such  suits  are  still  of 
the  greatest  value  to  all  engaged  in  administering  the  law  by  means 
of  courts  of  justice. 

The  proper  meaning  of  the  term  "  precedentj?,"  in  legal  pnx^lure, 
is  fuch  pleadings,  etc.  *'The  authorities"  relate  to  the  authenticated 
reported  decisions  and  delivered  opinions  of  j  udge^t  acting  as  a  court — 
especially  of  courts  of  last  resort.  The  decisions  of  the  supreme,  or 
court  of  last  resort,  in  the  state,  are  binding  authority  in  such  state, 
as  are  those  of  the  Supreme  Court  of  the  United  State.<«,  in  all  matters 
and  upon  every  question,  the  power  to  determine  which  has  been,  by 
the  federal  Constitution,  vested  in  the  government  of  the  United 
Stat«s,  such  as  cases  involving  necessarily,  in  their  determination,  the 
construction  of  any  provision  of  the  fe<ieral  Constitution,  an  act  of 
congress  passed  in  pursuance  thereof,  treaties,  etc. — these  being  the 
supreme  law  of  the  land,  any  thing  in  the  Constitution  or  laws  if  any 
state  to  the  contrary  notwithstanding. 

AH  "other  refwrts  and  deci-'ions  of  other  courU.  including  those  of 
the  Supreme  Court  of  the  United  States  other  than  as  stated,  are  ad- 
viMry  merely,  their  authoritv  depending  upon  the  force  and  justice  of 

(1227) 
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their  reasoning,  and  the  legal  accuracy  and  learning  embodied  in 
them. 

3.  A  great  mistake  seems  to  have  been  made  by  the  profession — 
under  which  a  portion  of  it,  it  is  to  be  feared,  still  labors — of  the  effect 
of  the  adoption  of  the  Code  of  Civil  Procedure ;  that  mistake  being 
the  assumption  that  all  pre-existing  precedents  in  pleading,  both  at  law 
and  in  equity,  collected  in  such  legal  works  as  Chitty  on  Pleading, 
Oliver's  Precedent's,  Swan's  Practice  and  Precedents,  Wilcox's  Forms, 
the  Equity  Draughtsman,  Daniels'  Chancery  Pleading  and  Practice, 
and  Curtis'  Equity  Precedents,  etc.,  have  been  rendered  entirely  useless 
to  the  Code  practitioner  and  judge.  The  truth  is,  that  all  special  counts 
in  declarations,  or  narrations  Q^  narrs"),  and  special  pleas  in  actions 
at  law — not  merely  equivalent  to  the  plea  of  the  general  issue — and 
bills  and  answers  in  chancery,  by  merely  adapting  them  to  the  forms 
of  Code  pleadings,  still  possess  as  great  value  as  ever  they  did.  They 
contain  statements  of  facts,  which,  if  established  by  proof,  will  entitle 
the  party  to  the  legal  redress  or  exemption  they  were  designed  to  se- 
cure for  him.  To  satisfy  the  legal  or  judicial  mind  that  they  do  so, 
may  often  require  the  careful  examination  of  a  library  of  "author- 
ities;" yet,  when  searched,  the  "authorities"  will  invariably  sustain 
their  sufficiency  in  law.  Each  states  facts  making  a  good  case,  or  de- 
defense.  If,  now,  under  the  Code  practice,  the  lawyer  can  say  to  the 
nki  priMs  judge,  hurried  and  embarrassed  as  he  so  often  is  by  the  press 
of  legal  business  diverse  in  its  character :  "  I  have  taken  this  pleading 
from  such  or  such  a  precedent  given  by  Chitty,  or  the  Equity  Draughts- 
man, or  Curtis'  Precedents,  omitting  only  -the  formal  parts" — the 
judge,  if  no  statute  has  modified  or  changed  the  law,  safely  rules  at 
once,  and  correctly,  as  he  may  feel  assured  that  ' '  the  authorities  "  will 
be  found  to  sustain  and  require  such  ruling.  To  test  this,  let  the 
young  Code  lawyer  remodel  one  of  them  to  make  of  it  a  Code  plead- 
ing, and  then  demur  to  it  in  his  mind,  and  prove  to  himself  its  suffi- 
ciency. What  a  number  of  volumes  of  reports  he  will  often  find  it 
necessary  to  examine  for  the  purpose. 

Lord  Eldon,  without  ever  passing  a  day  in  a  solicitor's  office^  by 
copying,  with  his  own  hand,  in  books  he  provided  for  that  purpose, 
every  chancery  precedent  he  could  find,  made  himself  one  of  Eng- 
land's greatest  lord  chancellors.  By  copying,  in  like  manner,  all  com- 
mon-law special  declarations  and  special  pleas.  Justice  Willes  became 
the  most  thorough  common-law  lawyer  in  England,  and  to  his  pro- 
ficiency so  acquired  owed  his  elevation  to  the  bench.  Daniel  Webster 
pursued  the  same  course,  and  became  a  great  "principle,"  as  distin- 
guished from   a   "  case "  lawyer.     Thus  the  legal   mind   assimilates 
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thousands  of  authorities,  found  in  as  many  volumes  of  reports,  and 
without  ever  reading,  or  even  seeing  or  knowing  of  many  of  them. 
The  value  of  ** precedent"  ove**  ''authority"  has  had  a  striking  exem- 
plification in  the  Supremo  Court  of  the  United  States. 

Ill  England,  the  statute  of  43  Eliz.,  c.  4,  was  enacted  in  relation  to 
charitable  trust*,  as  it  stated :  "By  reason  of  frauds,  breaches  of 
trust,  and  negligence  in  those  that  should  pay,  deliver,  and  employ 
the  same."  It  enumerated  certain  classes  of  trusts,  and  provided  for 
their  execution  and  enforcement.  In  1795  a  citizen  of  Virginia, 
which  in  1792  repealed  all  English  statutes,  died  leaving  a  will  which, 
among  other  things,  provided:  "What  shall  remain  of  my  military 
certificates  at  the  time  of  my  decease,  both  principal  and  interest,  I 
give  and  bequeath  to  the  Baptist  Association,  tlud  for  ordinary  meets  ai 
Philadelphia,  annually,  which  I  allow  to  be  a  perpetual  fund  for  the 
eilucation  of  youths  of  the  Baptist  denomination,  who  shall  appear 
promising  for  the  ministry,  always  giving  a  preference  to  the  descend- 
ants of  my  father's  family." 

The  question  whether  such  bequest  was  valid  or  void  came  before 
the  Supreme  Court  of  the  United  States  in  the  year  1819 — Baptist  A»- 
tociation  v.  Hart's  E£rs,  4  Wheat.  1 — and  it  was  held  by  a  unanimous 
court  that  it  was  void,  as  the  validity  of  such  charitable  bequests  was 
created  by  the  43  Eliz.,  c.  4,  and  were  rendered  void  in  Virginia  by 
Bucli  repeal.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
court. 

In  his  opinion,  he  says  of  that  statute:  "The  statute  recites,  that 
whereas  lauds,  money,  etc.,  had  been  heretofore  given,  etc.,  some  for 
the  relief  of  aged,  impotent,  and  poor  people,  etc.,  which  lands,  etc., 
'nevertheless,  have  not  been  employed  according  to  the  charitable  in- 
tent of  the  givers  and  founders  thereof,  by  reason  of — what?  Of  the 
diflSculties  of  discovering  that  such  trusts  had  been  created  ?  Or  of 
the  expensiveness  and  inconvenience  of  the  existing  remedy?  No. 
'  By  rea-son  of  fraud."*,  breaches  of  trust,  and  negligence  in  those  that 
should  {lay,  deliver,  and  employ  the  same.'  That  is,  by  reason  of 
fraud,  breach  of  trust,  and  negligence  of  trustees  (grounds  for  ap- 
pealing to  the  aid  of  a  court  of  chancery  if  it  can  take  jurisdiction 
of  the  subject-matter).  The  statute  then  proceeds  to  give  a  remetly 
for  these  frauds,  breaches  of  trust,  and  negligences.  Their  existence 
was  known  when  the  act  was  passed,  and  was  the  motive  for  passing 
it.  No  negligence  or  fraud  is  chargetl  on  the  court,  its  officers,  or  the 
objects  of  the  charity  ;  only  on  the  trustees.  Had  there  been  an  ejt- 
isting  remedy  for  their  frauds  and   negligences,  they  could  not,  when 

known,  have  pscane^l  that  rom«'dv. 
31 
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•'We  have  no  trace,  in  any  hook,  of  an  attempt  in  the  Court  of 
Chancery,  at  any  time  anterior  to  the  statute,  to  enforce  one  of  these 
vague  bequests  to  charitable  uses." 

In  1844  the  will  of  Stephen  Girard,  providing  for  Girard  College 
in  Philadelphia,  and  the  peculiar  ])rovisions  for  its  conduct  and  man- 
agement, came  before  the  same  court.  Vidal  v.  GirardJs  Ex'rs,  2  How. 
127.  Its  validity  was  opposed  by  Daniel  Webster  and  other  eminent 
counsel,  in  the  course  of  which  Mr.  Webster  pronounced  his  famous 
eulogium  upon  the  Christian  ministry;  and  it  was  supported  by  Mr. 
Horace  Binney. 

Here  Mr.  Binney  produced,  as  the  fruits  of  his  great  researches  and 
labors  in  the  preparation  of  the  case — knowing  that  he  had  imposed 
upon  him  the  herculean  effort  to  overthrow  the  Supreme  Court  of  1819, 
borne  upon  the  shoulders  of  Chief  Justice  Marshall,  and  both  now 
supported  by  the  strengh  of  Daniel  Webster — some  fifty  '^precedents" 
from  the  "  Precedents  in  Chancery,"  of  the  enforcement  of  such  trusts 
by  the  Court  of  Chancery  in  England,  all  anterior  to  the  43  Eliz., 
and  many  of  them  in  the  earlier  reigns  of  the  English  kings.  His 
brief  is  a  wonderful  production  of  legal  ability,  and  intense  protracted 
labor  and  research.  No  reported  decisions  of  cases  by  courts  existed, 
but  only  the  pleadings  and  decrees,  the  "precedents"  in  the  English 
Court  of  Chancery.  The  necessity  which  in  fact  led  to  the  enactment 
of  that  statute  was,  that  owing  to  many  such  charitable  trusts  having 
been  created  in  favor  of  the  Catholic  church,  and  the  civil  authority 
of  that  church  had  been  combated  and  overthrown  in  England  by 
Henry  VIII.,  their  maintenance  was  considered  unlawful,  and  nearly 
all  charitable  trusts  had  come  to  be  disregarded ;  and  it  was  found 
necessary  to  provide  for  the  execution  of  certain  classes  of  such 
trusts. 

The  result  was,  that  this  provision  of  Girard's  will  was  sustained. 
Such  was  the  force  of  "  precedent"  as  against  the  '*  authority"  of  the 
reports. 

The  Supreme  Court,  by  Mr.  Justice  Story,  say  (p.  196)  :  "  But 
very  strong  additional  light  has  been  thrown  upon  this  subject  by  the 
recent  publications  of  the  commissioners  on  the  public  records  of  Eng- 
land, which  contain  a  very  curious  and  interesting  collection  of  the 
chancery  records  in  the  reign  of  Queen  Elizabeth,  and  in  the  earlier 
reigns.  Among  these  are  found  many  cases  in  which  the  Court  of 
Chancery  entertained  jurisdiction  over  charities  long  before  the  statute 
of  43  Elizabeth ;  and  some  ffty  of  these  cases,  extracted  from  the 
printed  calendars,  have  been  laid  before  us.  They  establish,  in  the 
most  satisfactorv  and  conclusive  manner,  that  cases  of  charities  where 
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there  were  irus^teca  a]>|N>inled  for  general  and  indefiDite  charities,  a^t 
well  as  fur  specific  chariticj»,  were  familiarly  kaown  to,  and  acted  upon, 
and  enforced  in  the  Court  of  ChanctTV.  In  some  of  these  cases  the 
charities  were  not  only  of  an  uncertain  and  indefinite  nature,  but,  as 
far  OS  we  can  gather  from  the  imperfect  siatemeut  in  the  printed  rec- 
onb,  they  were  also  cases  where  there  was  either  no  trustees  a[)pointed, 
or  the  trustees  were  not  competent  to  take.  .  ,  .  Whatever  doubts, 
therefore,  might  properly  be  eutertaine<1  u\wa  the  subject  when  the 
case  of  the  Trudees,  dc. ,  of  the  Baptist  Association  v.  Hart's  E£r»,  4 
Wheat.  1,  was  before  this  court  (1819),  those  doubts  are  entirely  re- 
m(ive<i  by  the  late  and  more  satisfactory  sources  of  information  to 
which  we  have  alluded." 

(In  Ohio,  to  the  same  effect  is  Melntirt^s  Adm'r  v.  ZanegviUe,  17  O. 
S.  352;  Melntirt^s  P.  School  v.  ZanesvUle,  9  O.  203.  But  the  1  imita- 
tions and  distinctions  upon  this  subject  can  not  be  treate<l  in  this 
work.) 

As  illustrating  nil  thai  wu.s  done  in  BajAid  As^n  v.  Had,  and  f  uio/ 
V.  Girard^s  E£n,  in  the  Supreme  Court  of  the  United  States*,  l>eiug 
entered  on  its  journal,  in  the  first  case  such  entry  was  :  "  This  cause 
<-ame  on  to  be  heard  on  the  transcript  of  the  record  of  the  court  of 
the  United  States,  for  the  fifth  circuit,  and  the  district  of  Virginia, 
and  on  the  question  therein  stated,  on  which  the  judges  of  that  court 
were  divided  in  opinion,  and  which  was  adjourne<l  to  this  court,  and 
was  argued  by  counsel.  On  consideration  whereof,  this  court  is  of 
opinion,  that  the  plaintifis  arc  incapable  of  taking  the  legacy  for  which 
this  suit  was  instituted ;  which  opinion  is  ordered  to  be  certified  to  the 
said  Circuit  Court." 

And,  in  the  Girard  will  case,  as  follows:  "This  cause  came  on  to 
be  heaird  on  the  transcript  of  the  record  fn)m  the  Circuit  Court  of  the 
Unitc<l  States  for  the  ea.«tern  district  of  Pennsylvania,  an«l  was  argued 
by  counsel.  On  cot^sideration  whereof,  it  is  now  here  ordered,  ad- 
judged, and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court,  in  this  cause  be,  and  the  same  is  hereby  affirmed,  with  costs. " 

These  few  words  settled  the  controversy  over  the  Girai-d  will,  and  is 
oU  the  evidence  of  what  was  done  in  tlir*  Supremo  Court  of  the  United 
States  in  that  case.  Of  course,  there  was  a  more  lengthy  decree, 
suited  to  the  facts,  entered  in  the  Circuit  Court. 

COMMON- LAW    ACTIONS. 

•Such  act  ions  were  classed  as  actions  sounding  in  contract,  er  eon- 
traelu ;  and  actions  for  torts,  ex  cUlido 
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Actions  ex  contractu  were : 

Assumpsit  (a  special  action  on  the  case). 

Covenant. 

Debt. 

Detinue  (ex  contractu,  as  for  detaining  a  debt). 
Actions  ex  delicto  were  : 

Trespass  on  the  case  (case — for  indirect  injury). 

Trespass  (including  trespass  for  mesne  profits). 

Trover. 

Detinue  (ex  delicto,  for  wrongful  detention  of  a  chattel). 

Replevin. 

Ejectment. 
Asssumpsit  was  an  action  of  trespass  on  the  case,  sounding  in  con- 
tract, adopted,  as  stated  ante,  to  avoid  the  availing  himself  of  "  wager 
cf  law"  by  a  defendant.  It  would  not  lie  in  action  founded  upon  a 
sealed  writing.  It  was  brought  to  recover  damages  for  the  breach  or 
violation  of  a  contract  not  under  seal,  nor  of  record  (such  as  a  judg- 
ment), whether  express  or  implied,  written  or  verbal,  or  for  the  payment 
of  money,  the  amount  being  either  liquidated  or  unliquidated,  or  for 
damages  for  the  performance  or  omission  of  any  other  act  in  violation 
of  an  agreement  express  or  implied.  It  was  the  usual  remedy  where 
a  contract  or  promise  was  implied  from  circumstances.  In  cases  of 
implied  contracts,  the  declaration  stated  that  the  thing  was  done  or 
furnished  to  the  defendant,  at  his  request,  that  he  promised  to  pay  the 
plaiutiff  therefor,  and  that  he  had  broken  his  promise,  etc.,  just  as  if 
the  contract  had  been  made  in  express  words  by  the  parties. 

And,  frequently,  where  there  was  not  direct  trespass,  in  fact,  but  a 
tortuous  or  wrongful  act  on  the  part  of  the  defendant  by  which  he  ac- 
quired something  of  value  belonging  to  the  plaintiff,  the  plaintiff  could 
waive  the  tort — the  defendant  not  being  permitted  to  set  up  his  own 
wrong  as  a  defense — and  sue  in  assumpsit  (m  an  implied  contract  of  the 
defendant  to  make  remuneration  in  money. 

Within  the  same  limits,  at  least,  in  such  cases  under  the  Code,  a 
party  may  waive  tlie  tort,  and  treat  the  transaction  as  one  of  implied 
contract.  To  do  so  may  give  this  advantage  :  in  actions  of  contract, 
the  right  to  sue  is  limited  to  six  years,  while  in  tort  the  limitation  is 
four  years. 

The  recovery  in  assumpsit  was  always  called  "  damages."  A  promise 
and  breach  thereof  was  alleged  as  the  predicate  of  such  judgment  for 
"damages." 


OOMMON-LAW    ACTIONS    AND    SUITS    IN    CHANCERY.  1283 


BOW  TO  PLEAD   IMPLIED    CONTRACTS  UNDER  TUE  CODE. 

The  Cude  requires  that  tlic  plaiutifiT  slmll  stato  in  his  petition  the 
facU  constituting  his  cause  of  action.  Where  the  facts  are  such  as  to 
lonstitutc,  in  law,  an  implied  contract,  or  where  in  -torts  other  than  such 
as  amount  to  actual  trespass,  where  no  consent  essential  to  a  contract 
ran  bo  inferred  because  necessarily  contradictory  to  such  inference,  the 
party  elects  to  waive  the  tort  and  sue  in  contract,  there  has  been  no 
riear  rule  established  for  pleading  such  transactions.  To  aver  that 
there  was  a  contract,  the  same  as  if  an  express  contract  had  been  en- 
tered into  between  the  parties,  is  not  to  state  the  facts,  but  what  is  not 
true.  Those  who  have  pleaded  in  this  form,  following  the  form  of 
pleading  in  the  former  action  of  aHxumjmt,  rely  upon  proof  of  the  facts 
and  circumstances  to  establish  their  legal  effect,  which  is  in  accordance 
with  the  averments  of  the  pleading.  As  the  variance  is  not  such  as  to 
prejudice  the  adverse  party,  courts  have  been  liberal  in  holding  that 
8uch  proof  is  pertinent  to,  and  supp4>its  the  averments  of,  the  plead- 
ing. Besides,  iu  many  cases,  the  pleadings  c:m  be  made  more  brief 
than  if  all  the  facts  making  such  implied  contnict,  or  promise,  were 
stated. 

Perha{>8,  the  better  method  of  pleading  iu  sucli  cases  is  to  state  the 
facts;  and,  if  they  be  such  as  authorize  the  party  t<j  recover  for  a  tort, 
or  to  waive  the  tort  and  recover  upon  an  implied  contract,  as  iu  tn>ver, 
to  say :  "And  upon  which  the  plaintiff  [or,  defendant,  in  cafe  cf  plead- 
ing a  9etoff'\  elects  to  claim  as  upon  contract."  In  cases  really  sound- 
ing in  contract,  in  which  the  party  must  pursue  his  remedy  upon  a 
contract,  there  can  bo  no  right  of  election,  and  a  statement  of  the  facts, 
and  prayer  of  judgment  upon  them,  is  all  that  is  necessary. 

COVENANT. 

This  action  would  lie  only  upon  written  instruments  under  teal.  It 
was  brought  for  the  recovery  of  **  damages."  It  was  founded  upon  a 
sealed  instrument,  cither  executory  only,  in  case  of  its  breach  by  the  div 
fendant,  or  exeevied  by  the  plaintiff,  he  having  performed,  or  tendered 
performance,  the  equivalent  thereof,  of  all  conditions  precedenL 

Actions  for  breach  or  non-performance  of  articles  of  agreement, 
awards,  charter-parties  of  affreightment,  policies  of  insurance,  indent- 
ures of  apprenticeship,  leases,  etc.,  under  seal,  eitlier  for  the  non- 
|>ayraeut  of  money,  or  for  not  doing  or  forbearing  some  other  act, 
were  actions  of  covenant,  in  which  the  prayer  for  judgment  was  for 
"  damages." 
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As  private  seals  have  beeu  abolished  iu  Ohio,  and  the  legal  effect  and 
construction  of  sealed  and  unsealed  writings  is  the  same,  the  seal  upon 
a  writing  is  only  material  as  a  part  of  the  description  of  the  instrument, 
as  in  giving  a  copy  of  it,  or  stating  what  it  is.  Apart  from  this,  prece- 
dents in  assumpsit  and  covenant  may  be  considered  together  in  adapt- 
ing them  to  the  Code  system. 

DEBT. 

This  action,  in  the  modern  period  of  the  history  of  common-law  ac- 
tions, would  lie  upon  any  contract,  sealed  or  unsealed,  by  record  or 
verbal,  express  or  implied,  whereby  a  determinate  sum  of  money,  capa- 
ble of  being  reduced  to  a  certainty,  became  due  to  another — that  is, 
for  any  liquidated  contract  demand.  The  demand  was  a  money  de- 
mand. Covenant  on' a  sealed  instrument  for  the  payment  of  a  certain 
sum  of  money  in  specific  articles,  was  the  remedy,  and  not  debt. 

This  action  became  greatly  extended  in  practice  after  the  right  of 
"  wager  of  law"  was  abolished,  and  the  plaintiff  was  not  restricted  in 
his  right  to  the  recovery  of  the  precise  sum  alleged  as  due,  or  be  de- 
feated in  the  action.  In  later  times,  it  would  lie  whenever  indebitatus 
assumpsit  would.  It  was,  by  legislation,  made  the  form  of  action  for 
the  recovery  of  fines,  amercements,  etc.,  in  cases  founded  in  maleficiOy 
by  parties  aggrieved,  or  common  informers,  as  for  the  recovery  of 
money  lost  at  gaming,  or  on  a  bet  or  wager,  etc. 

The  prayer  for  judgment  was  for  a  named  sum,  as  debt,  and  an  al- 
leged sum  to  the  plaintiff's  '^  damage,"  for  the  detention  of  such  debt. 
In  conforming  precedents  in  pleading  in  the  action  of  "  debt,"  the 
same  method  is  to  be  adopted  as  in  the  case  of  such  precedents  in 
assumjjsit  and  covenant.  But,  instead  of  enumerating  every  "condi- 
tion precedent"  in  a  contract,  and  its  performance  by  the  party,  the 
Code  makes  sufficient  the  general  averment  that  such  party  "has  duly 
performed  all  the  conditions  of  said  contract  l_or,  deed,  etc.']  on  his 
part." 

The  obsolete  action  of  Account  and  Annuity,  it  is  unnecessary  to 
notice. 

Detinue,  an  action  for  the  recovery  of  a  personal  chattel  in  specie, 
has  been  sufficiently  explained. 

THE  COMMON  COUNTS,  AND  THE  COUNT  FOiR  USE  AND  OCCUPATION — 
AND  FOR  MESNE  PROFITS,  IN  TRESPASS,  AFTER  RECOVERY  IN  EJECT- 
MENT. 

Formerly  amendments  to  pleadings  were  not,  as  now,  liberally  al- 
lowed, and  a  variance  between  a  special  count  and  tlic  pnof  entailed 
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upon  the  party  costs  aud  delay.  This,  iu  the  actions  of  atnunprit  and 
tlebt.  was  remedied  in  a  great  degree  by  attaching  to  the  special  count 
or  counts  the  ''rommon  eotintif,^  under  8«»nie  one  or  more  of  which  the 
proof  would  bf  receivetl  iiii«l  a  recovery  hail,  as  in  the  case  of  a  pr«>m- 
issory  note  misdescribed  iu  a.  special  count  u[M)n  it. 

While  each  one  of  the  "comnxtn  counts"  was  a  separate  coant,  yet 
they  were  ail  permitted  to  Ix?  joined  in  a  single  count. 

Their  form  in  (umtmjmt  was  as  follows : 

(foodi.  bargained  ami  a>U.'\ — A.  B,  bv  J.  S.,  his  attorney,  complains  of 
C.  D.  [in  custody,  if  taken  on  ea.  r««.],'  in  a  plea  of  assumpsit  [thi*  was  omitted 
when  a  special  count  preceded  the  common  counts — it  being  at  the  commencement  of 
such  specicd  count"],  for  that,  whereas  [or,  if  following  a  special  cuunt,  and  for 

that  whereas],  the  defendant  [on ],  at [the  county  in  which  suit  was 

brought]  was    indebted   to   the  plaintiff  in dollars,  for  the  price  and 

Taluc  of  goods  ["cattle  an^l  chattels"]  then  and  there  bargained  and  sold 
by  the  plaintiff  to  the  defendant,  at  his  request. 

Goods  sold  and  delivered] — And  in dollars,  for  the  price  and  value 

of  goods  [''  cattle  and  chattels"]  then  and  there  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  at  his  request. 

Work  and  labor,  etc.] — And  in dollars,  for  work  then  and  there  done, 

and  materials  for  the  same  provided  by  the  plaintiff  for  the  defendant,  at 
bis  request. 

Money  lent.] — And  in dollars,  for  money  then  and  there  lent  by  the 

plaintiff  to  the  defendant,  at  his  request. 

Money  paid.] — And  in  dollars  for  money  then  and  there  paid  by 

the  plaintiff,  for  the  use  of  the  defendant,  at  his  request. 

Money  had  and  received] — And  in dollars,  for  money  then  and  there 

received  by  the  defendant,  for  the  use  of  the  plaintiff.  [The  count  "for 
monen  had  and  received,"  was  held  to  he  as  broad  as  a  bill  in  equity,  and  would  lis 
for  mimey  which  in  equity  and  good  conscience  the  defendant  ought  to  pay  to  tA* 
plaintiff.] 

Account  stated.] — And  in dollars,  for  money  found   to  be  due  from 

the  defendant  to  the  plaintiff,  on  an  account  then  and  there  state<l  be- 
tween them.  [If  such  account  has  not  been  '  stated."  the  recovery  could  be  had 
upon  some  one  or  more  of  the  preceding  counts  ] 

Cse  and  oeeupalion,  sometimes  added,  e-^pecially  in  actions  upon  leases  for  rent"] 
— And  in  ^—  dollars,  for  the  u.se  ami  occupation  of  Idcscritting  the  real  »■ 
tate].  with  the  appurtenances  of  the  plaintiff,  by  the  defendant,  at  his 
request,  nnd  V)y  the  suSrance  and  permiiwion  of  the  plaintiff  for  a  long 
time  held  and  enjoyed.  ["At  his  request"  was  a  ntcttmry  avermentt  as  the 
action  would  not  lie  for  occupancy  of  real  estate  acquired  and  held  6f  trtapau,  or 
under  an  adverse  eiaim  of  right.] 

AtKl  the  defendant  afterward,  on  the  day  and  year  last  aforesaid  [cU 
the  county  aforesaid — venue  now  unnecessary],  in  consideration  of  the  premise* 
respectively,  promised  the  plaintiff  to  pay  him  the  several  moneys  herein 
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above  mentioned,  on  request;  yet  the  defendant  hath  disregarded  his  last 
mentioned  promises,  and  hath  not  paid  any  of  said  moneys,  or  any  part 

thereof,  to  the  damage  of  the  plaintiff  of  dollars;  and  therefore  he 

brings  his  suit,  etc.  ,  Attorney  for  Plaintiff. 

[iVo  verijiaction  was  required.  Common-law  pleadings  were  not  required  to  be 
sworn  to.^ 

The  "common  counts"  in  the  action  of  debt  were  the  same  as  in 
assumpsit,  except  in  the  conclusion  of  the  pleading  following  them, 
which  did  not  state  that  "  the  defendant  afterward,  in  consideration, 
etc.,  promised  the  plaintiff  to  pay  him,  etc." 

The  class  of  cases  embraced  by  the  action  of  trespass  for  mesne  prof- 
its could  not  be  prosecuted  ex  contractu,  as  for  "  use  and  occupation," 
the  tort  not  being  one  which  the  party  could  waive  and  elect 
to  treat  the  transaction  as  an  implied  contract.  Richey  v.  Hinde,  6  O. 
371  ;  Peters  v.  Flhins,  14  O.  344;  Butler  v.  Coles,  4  O  205,  213  ;  Sin- 
nard  v.  McBride,  3  O.  264 ;  Jones  v.  Timmons,  21  O.  S.  596. 

The  actiou  for  "  use  and  occupation"  lies  ouly  where  there  is  an  ex- 
press contract,  or  one  that  may  be  implied.  The  action  for  "  mesne 
profits"  is  founded  upon  a  trespass,  and  was  called  a  "  mixed  trespass." 

The  form  of  the  declaration,  after  the  formal  commencement,  was : 

For  that  [whereas  omitted,  so  as  to  make  the  allegation  direct'\  the  defendant, 
heretofore,  to  wit,  on,  etc.,  at,  etc.  \j.he  countijin  which  the  action  was  brought], 

with  force  and  arms,  broke  and  entered  divers,  to  wit, messuages 

[etc.']  of  the  plaintiff,  situate  in  the  township  of ,  in  the  county  afore- 
said, and  then  and  there  ejected,  expelled,  \>ut  out,  and  removed  the 
plaintiff  from  his  possession  and  occupation  thereof,  and  kept  and  con- 
tinued him  so  expelled  and  removed  for  a  long  time,  to  wit,  from  the  day 

and  year  aforesaid,  until  and  upon  the day  of [the  day  possession 

was  obtained];  and  during  that  time  there  took,  and  had,  and  received  to 
the  use  of  him,  the  defendant,  all  the  issues  and  profits  of  the  said  tene- 
ments, being  of  great  yearly  value,  to  wit,  of  the  value  of dollars; 

whereby  the  plaintiff,  during  all  the  time  aforesaid,  not  only  lost  the  is- 
sues and  profits  of  the  said  tenements,  with  the  appurtenances,  but  was 
deprived  of  the  use  and  means  of  repairing  and  cultivating  the  same,  and 

necessarily  incurred  divers  expenses,  to  wit,  the  amount  of dollars, 

in  and  about  recovering  the  possession  of  the  said  tenements,  with  the  ap- 
purtenances, to  wit,  at  the  county  aforesaid;  and  other  wrongs  to  the 
plaintiff  then  and  there  did,  to  wit,  at  the  county  aforesaid,  against  the 
peace  and  dignity  of  the  State  of  Ohio,  and  to  the  damage  of  the  plaintiff 

of dollars;  and  therefore  he  brings  his  suit,  etc. 

,  Attorney  for  Plaintiff. 

When  proper,  a  count  for  "  waste"  was  added,  which,  since  the 
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Code,  can  be  included  in  the  single  count  for  the  recovery  of  the  value 
of  such  mesne  profits.  "  Other  wrongs,"  aZia  enormia — *'  then  and  there 
<lid,"  was  not  an  averment  of  any  issuable  fact,  and  nothins;  more  tiian 
whut  was  otherwise  elsewhere  alleged  in  the  pleading  could  be  gi%'en 
in  evidence  against  the  defendant 

ACTIONS  OP  TORT,  EX  DELICTO— CASE. 

This  action,  in  its  most  comprehtnsivo  signification,  incladed  aa> 
ntmp$U,  but  became  aud  was  usually  understood  as  an  action,  in  form 
ex  delicto,  to  recover  damages  for  torts,  not  committed  with  force, 
actual  or  implied ;  or,  having  been  occasioned  by  force,  where  the  mat- 
ter aflfected  was  not  tangible,  or  where  the  injury  was  not  direct  and 
immediate,  but  consequential ;  or,  where  the  interest  in  the  property 
injured  was  only  in  reversion;  in  all  which  cases,  the  action  oA  the 
case,  aud  not  trespass,  was  alone  sustainable. 

It  was  maintained  chiefly :  first,  for  injuries  to  the  absolute  or  rela- 
tive rights  of  persons;  second,  to  personal  properly  in  posaession,  or 
reversion  ;  or  third,  to  real  property,  corporeal,  or  incorporeal,  in  posses^ 
sion  or  reversion.  It  was  the  proper  remedy  for  injuries  to  the  abso< 
lute  rights  of  persons,  not  immediate,  but  consequential.  It  would  lie 
against  a  surgeon,  agent,  attorney,  etc.,  for  improper  treatment,  or  for 
want  of  proper  skill  and  care,  though  assumpsit,  at  the  election  of  the 
plaintiff,  would  also  lie.  Also  for  injuries  to  relative  rights;  for  inju- 
ries to  personal  property,  not  committed  with  force,  or  where  the  plaint- 
iff's right  thereto  was  in  reversion ;  also  against  a  corporation  aggregate, 
for  making  its  officers  commit  a  trespass. 

In  cases  of  fraud  or  deceit,  resulting  in  injury  to  the  plaintiff;  for 
nuisance,  etc. 

At  common  law,  it  was  often  difficult  to  determine  whether  trespass 
or  trespass  on  the  case  was  the  pro|)er  remedy  where  tlicy  were  not  con- 
current, as  the  case  of  the  throwing  of  the  lighted  squib,  commented 
u;x)n  by  Blackstone,  illustrates.  In  Ohio,  this  difficulty  was  removed 
by  statute  (42  v.  72,  section  4),  which  provided  that  where,  by  the 
wrongful  act  of  any  person,  an  injury  is  produced,  either  to  the  per- 
son, personal  property,  or  rights  of  another,  or  to  hb  servant,  chih', 
or  wife,  for  which  an  action  of  trespass  may,  by  law,  be  brought,  an  ar- 
tion  of  trespass  on  the  ca.^  may  be  brought,  to  rcco%'er  damages  for 
such  injury,  whether  it  wiis  willful,  or  accompanied  by  force  or 
not,  and  whether  such  injury  was  a  direct  and  immediate  conse- 
quence from  such  wrongful  act,  or  whether  it  was  consequential 
and  indirect,  except  for  injuries  to  real  estate,  or  where  the  injury  is 
elearly  immediate. 
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So,  in  all  such  cases  admitting  of  any  doubt,  case,  not  trespass,  was 
brought. 

TRESPASS. 

Was  directly  charged  by  the  words  "  for  that,"  and  not  indirectly, 
or  by  way  of  recital  by  the  words  "  for  that  whereas" 

The  action  would  lie  only  for  injuries  committed  with  force,  actual, 
or  implied  in  law  from  the  act.  And  such  act  must  have  been  direct 
and  immediate,  affecting  something  tangible,  either  person  or  property, 
actually  or  by  construction  of  law  in  the  possession  of  the  plaintiff. 
It  lay  to  recover  damages  for  injuries  :  1.  To  the  person  ;  2.  To  per- 
sonal property  ;  3.  To  real  property. 

What  constitutes  a  trespass  then  and  now  is  stated  in  treatises  upon 
torts. 

Trover  has  been  sufficiently  explained ;  also  Replevin  and  Eject- 
ment. 

how^  common-law  actions  were  commenced. 

Except  in  ejectment,  in  which  action  the  declaration  was  a  substitute 
for  the  writ  of  summons,  actions  ex  contractu  and  ex  delicto  were  com- 
menced by  filing  in  the  clerk's  office  a  precipe  for  a  summons,  each 
precipe  stating  comprehensively  for  what  the  action  was  brought, 
which  was  indorsed  on  the  summons.  The  summons  was  made  return- 
able on  the  first  day  of  the  next  term  of  the  court  (or  as  prescribed  by 
statute).  After  the  return  of  the  summons,  the  plaintiff,  within  the 
time  prescribed  by  the  rules  of  the  court,  filed  his  declaration,  which 
was  an  enlargement  and  formal  statement  of  his  claim  as  mentioned  in 
(he  precipe  for  the  summons. 

If  a  capias  ad  respondendum,  attachment,  or  writ  of  replevin  was  re- 
quired, an  affidavit  was  necessary  to  be  filed  before  the  writ  was 
authorized  to  be  issued.  It  was  annexed  to  the  precipe  and  filed  there- 
with. 

The  statements  ccmtaiued  in  an  affidavit  to  hold  the  defendant  to  bail 
on  a  ca.  adres.  afforded  good  precedents  for  the  statement  of  the  plaintiff's 
claim  in  his  precipe  for  summons,  and  they  are  yet  valuable  in  prac- 
tice under  the  Code  in  cultivating  and  preserving  legal  language,  and 
teaching  comprehensive  brevity,  while  in  a  Code  pleading  many  of 
them  can  yet  be  employed,  or  such  pleading  may  be  liable  to  a  motion 
to  make  it  more  certain.  Examples  taken  from  Swan's  Pr.  &  Prec. , 
p.  133,  to  which  work  indebtedness  for  many  things  contained  in  this 
is  acknowledged,  are  therefore  given. 

1 .  For  property  sold.  For  goods  sold  and  delivered  by  this  plaintiff  (or 
"  deponent"  in  an  affidavit)  to  the  defendant,  at  his  request. 
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For  a  geldiug  sold  and  delivered  by  the  pUintiflr  to  the  defendant, 
and  at  his  requeist. 

For  lio  much  money  wliich  the  said  defendant  promised  t)  pay  unto 
thie  plaintiff,  together  with  a  certain  mare,  the  property  of  him,  the 
f*aid  defendant,  in  exchange  for  a  certain  gelding,  tlie  property  of  this 
plaintiff,  and  which  said  last  mentioned  gelding  was  uecordincly  here* 
tofore  delivered  to  said  defendant  (or  tendered  t<»  sjtid  defendant  and 
said  mare  demanded  by  the  plaiutiflTof  him,  which  tender  and  demand 
were  refused  by  the  said  defendant). 

For  fixtures  of  and  in  a  certain  dwelling-house,  sold  and  delivered 
by  this  plaintiff  to  said  defendant  at  his  request. 

For  medicines  and  other  things  administered,  applied  and  delivered, 
found  and  provided  by  this  plaintiff,  to  and  fur  the  said  defendant  (and 
others)  at  his  requcjit. 

For  a  certain  messuage,  lands,  and  premises,  with  the  appurtenances, 
bargained,  sold,  released,  and  conveyetl  by  the  plaintiff  to  the  said 
defendant,  and  at  his  request. 

(When  a  contract  had  been  fully  exeetUed  and  performed  by  a  party 
he  could  sue  in  indebiiatU  a)i»umpi*it  for  the  money  due  him  for  its  per- 
formance, without  specially  counting  u|)on  the  contract,  as  he  would  be 
required  to  do  for  the  breach  of  an  executory  contract.) 

For  a  certain  messuage,  lands  and  premises,  with  the  appurtenances, 
bargained,  sold,  and  surrendered  by  the  plaintiff  to  the  said  defendant, 
and  at  his  request. 

For  the  remainder  of  a  certain  term  of  years,  of  and  in  a  certain 
messuage,  lands,  and  premises,  with  the  ap[>urtenances,  bargained, 
sold,  and  assigned  by  this  plaintiff  to  the  said  defendant,  and  nt  his 
request. 

For  goods  sold  by  this  plaintiff  to  the  defendant,  at  his  request,  and 
at  hb  like  request  delivered  to  oue.L.  M. 

2.  For  property  hired.  For  the  use  and  hire  of  a  certain  horse  and 
buggy,  let  to  hire  and  delivered  by  this  plaintiff  to  the  said  defendant, 
and  at  his  request. 

For  the  use  and  hire  of  certain  household  furniture,  let  to  hire  and 
delivered  by  this  plaintiff  to  the  said  defendant,  and  at  his  request  (and 
at  his  like  request  delivered  to  one  W.  S.). 

3.  For  rent.  For  (one  year's)  rent  of  a  certain  messuage,  landc,  and 
premises,  by  this  plain  tiff  demised  t«>said  defendant,  and  at  his  request, 
and  which  said*  (year's)  rent  is  now  in  arrenr  aud  unpaid. 

For  the  use  and  occupation  of  a  certain  messuage,  lauds  and  prem* 
ises  of  this  plaintiff,  held  and  enjoyed  by  the  said  defendant,  as  tenant 
thereof  to  this  plaintiff,  for  (one  year)  now  elapeed 
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For  the  use  and  occupation  of  certain  rooms  and  apartments  in  a 
certain  dwelling-house  of  this  plaintiflf,  held  and  enjoyed  by  the  said 
defendant,  as  tenant  thereof,  to  this  deponent,  for  [one  year]  now 
elapsed. 

For  warehouse  room  in  a  certain  warehouse  of  this  plaintiff,  and  by 
this  plaintiff  found  and  provided  for,  in  and  about  the  stowing  and 
keeping  of  certain  goods  and  merchandise  for  the  said  defendant,  and 
at  his  request. 

For  the  rent  of  a  certain  messuage,  lands  and  premises  of  this  plaint- 
iff [held  and  enjoyed  by  the  said  defendant  as  tenant  thereof  to  this 
plaintiff,  at  and  under  the  yearly  rent  of dollars,  payable  quar- 
terly], for  [one  quarter]  of  a  year  ending  last  past ;  and  which 

said  [quarter's]  rent  accrued  and  was  due  after  the  expiration  of  a  cer- 
tain notice  duly  given  to  this  plaintiff  by  said  defendant,  that  said 
defendant  would  quit  the  said  premises  on last  past. 

4.  For  hoard  and  lodging.  For  meat,  drink,  washing,  lodging,  and 
other  necessaries,  by  this  plaintiff  found  and  provided  for  the  said  de- 
fendant, and  at  his  request  [or,  to  W.  S.,  and  at  his  request]. 

5.  For  schooling.  For  the  board,  maintenance,  and  education  of 
one  W.  S.,  the  infant  [son]  of  the  said  defendant,  and  at  said  defend- 
ant's request,  and  for  clothes,  and  other  necessaries,  found  and  provided 
for,  and  money  advanced  to  the  said  W.  S.,  at  the  like  request  of  the 
said  defendant. 

For  the  work  and  labor,  care,  diligence,  and  attendance  done,  per- 
formed, and  bestowed  by  this  plaintiff,  as  [a  school-master],  in  and 
about  teaching  and  instructing  one  W.  S.,  the  infant  son  of  the  said 
defendant,  and  at  his  said  defendant's  request. 

6.  For  horse  keep.  For  horse-feed,  stabling,  care,  and  attendance 
provided  and  bestowed  for  and  upon  the  feeding  and  keeping  of  a  cer- 
tain horse,  by  this  plaintiff  [the  term  includes  any  individual  of  the  species'], 
for  the  said  defendant,  at  his  request. 

For  the  agisting,  depasturing,  and  keeping  of  certain  cattle,  by  this 
plaintiff,  for  the  said  defendant,  and  at  his  request. 

7.  For  work  and  labor.  For  work  and  labor  done  and  performed  by 
this  plaintiff  for  the  said  defendant,  and  at  his  request. 

For  work  and  labor  done  and  performed  by  this  plaintiff  and  his  em- 
ployes and  servants,  and  with  this  plaintiff's  horses,  carts,  and  wagons, 
for  the  said  defendant,  at  his  request. 

For  work,  labor,  and  materials,  by  this  plaintiff  done,  performed, 
and  provided  for  the  said  defendant,  and  at  his  request. 

For  work,  labor,  care,  diligence,  and  attendance  done,  performed, 
and  bestowed  by  this  plaintiff,  as  an  attorney  and  solicitor,  in  and 
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about  the  [proeecuting,  defeDding,  aud  soliciting  of  certain  causes, 
suits,  and  businesses],  for  the  said  defendant,  on  his  retainer  and  at 
hU  request,  and  for  certain  fees  due  and  payable  to  this  plaintiff,  by 
said  defendant,  in  resjMJct  thereof. 

For  work  and  labor,  care,  diligence,  and  attendance  done,  per- 
formed, and  bestowed  by  this  plaintiff,  in  and  about  the  drawing  of 
certain  deeds  and  writings  for  the  said  defendant,  and  in  and  about 
other  business  for  the  said  defendant,  and  at  his  request. 

For  work  and  labor,  care,  and  diligence  done,  jxjr formed,  and  be- 
stowed by  this  plaintiff,  as  the  factor  and  agent  nf  the  said  defendant, 
in  and  about  the  selling  and  disp<^sing  of  certain  goods  of  the  said  de- 
fendant, ana  in  and  about  other  business  of  the  said  defendant,  and 
at  his  request. 

For  work  and  labor,  care,  diligence,  and  attendance  done,  performed 
and  bestowed  by  this  plaintiff,  as  a  surgeon  and  physician,  in  aud 
about  the  healing  and  curing  of  the  said  defendant,  and  also  for  med- 
icines and  other  things  administered,  applied,  and  deliveretl,  found, 
and  provided  by  this  plaintiif,  to  and  for  the  said  defendant  [aud 
others],  at  his  like  request. 

For  the  work  and  lalwr,  care,  and  diligence  done,  j)erforraed,  and 
bestowed  by  this  plaintiff,  as  the  factor  and  agent  of  the  said  defend- 
ant, in  and  alxnit  the  selling  and  disposing  of  certain  goods  of  tho 
said  defendant,  aud  in  and  about  other  business  of  the  said  defendant, 
and  at  his  request. 

8.  For  toages.  For  wages  due  and  payable  from  the  said  defendant 
to  this  plaintiff,  foi  the  services  of  this  ])laintiff.  done  and  |)erformed 
foi  the  .«aid  defendant,  as  the  hired  servant  of  said  defendant,  and  on 
his  retainer. 

For  salary  due  and  payable  from  the  said  defendant  to  this  plaintiff, 
for  the  service  of  this  deponent,  done  and  {)erformed  for  the  said  de- 
fendant, as  clerk  to  the  said  defendant,  and  on  his  retainer. 

For  wages  due  and  payable  from  the  said  defendant  to  this  plaintiff, 
for  the  service  of  this  plaintiff,  by  him  done  and  performe<i  as  a  mar- 
iner on   board  of  a  certain   [steamboat  of  the  saitl  defendant,  called 

the  ],  foi  the  said  defendant,  and  on  his  retainer.     [7/"  aetion  be 

against  the  captain,  then:  "On  board  of  a  certain  steamboal  called  the 

,  whereof  the  said  defendant,  during  the  time  of  said  service,  was 

mastet  and  commander."] 

For  wages  of  <his  plaintiff,  and  for  his  services  done  and  performed 
by  him  as  master  and  commander  of  a  certain  [steamboat]  called  the 
,  for  the  said  defendant,  and  on  his  retainer. 

9.  For  carriage.     For  the  carriage  and  conveyance  of  certain  goods. 
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carried  and  conveyed  by  this  plaintiff  in  certain  wagons  and  other  car- 
riages, for  the  said  defendant,  and  at  his  request. 

For  freight  [which  is  tJie  earnings  of  a  vessel  for  carrying  a  cargo,  and 
not  the  cargo  itself,  or  the  goods  carried,  primage,  and  average],  due  and 
payable  from  the  said  defendant,  to  this  plaintiff,  for  and  in  respect  of 
the  carriage  and  conveyance  of  certain  goods  and  merchandise  carried 
and  conveyed  by  this  plaintiff,  in  and  on  board  of  a  certain  [steam- 
boat], whereof  this  plaintiff  was  master,  from  to  ,  for  tlie 

said  defendant,  and  at  his  request. 

For  the  carriage  and  conveyance  of  certain  goods  and  merchandise, 
carried  and  conveyed  by  this  plaintiff  in  certain  boats  and  other  ves- 
sels, in  and  upon  a  certain  canal,  from  to ,  for  the  said  de- 
fendant, and  at  his  request. 

For  the  passage  of  the  said  defendant  in  and  on  board  of  a  certain 

ship,  whereof  this  plaintiff  was  master,  from to ,  and  at  his 

the  said  defendant's  request 

10.  For  premium  on  insurance.  For  certain  premiums  of  insurance 
due  and  payable  from  the  said  defendant  to  this  plaintiff,  for  and  in 
respect  of  this  plaintiff  haviug  underwritten  certain  policies  of  insur- 
ance, for  the  insurance  of  certain  sums  of  money  on  certain  ships  and 
vessels,  goods,  wares,  and  merchandise,  for  the  said  defendant,  and  at 
his  request. 

11.  For  money.  For  money  lent  and  advanced  by  this  plaintiff  to 
the  said  defendant,  at  his  request. 

For  money  paid,  laid  out,  and  expended  by  this  plaintiff  for  the  said 
defendant,  at  his  request. 

For  money  had  and  receive.d  by  the  said  defendant,  to  and  for  the 
use  of  this  plaintiff 

12.  For  interest.  For  interest  upon  certain  sums  of  money  lent  and 
advanced  by  this  plaintiff  to  the  said  defendant  [or,  "paid,  laid  out, 
and  expended  for  the  said  defendant,  and  at  his  request;"  or,  "due, 
and  owing  from  the  said  defendant  to  this  plaintiff"]. 

13.  Upon  an  account  stated.  For  so  much  money  due  from  the  said 
defendant,  to  this  plaintiff,  upon  the  balance  of  an  account  stated  be- 
tween this  plaintiff  and  the^aid  defendant. 

14.  On  a  promissory  note  On  a  certain  promissory  note,  drawn  by 
the  said  defendant  to  this  plaintiff,  and  now  due  and  unpaid. 

As  indorsee  of  a  certain  promissory  note,  drawn  by  the  said  defend- 
ant, payable  to  the  order  of  one  A.  B.,  and  by  him  indorsed  to  this 
plaintiff;  and  which  promissory  note  is  now  due  and  unpaid. 

As  indorsee  of  a  certain  promissory  note,  draAvn  by  one  A.  B.,  and 
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iiniorsod  to  thii*  plnintiffby  said  defendant,  C.  D.;  and  which  proin- 
i^xTV  noU)  ia  now  due  and   unpaid. 

15,  On  a  bill  of  exchange.  On  a  certain  bill  (if  exchange,  drawn  by 
one  A.  B.  upon,  an«l  accepted  by,  the  said  defendant,  C.  D.,  {)avable 
to  this  phiintiff;  and  which  xaid  hill  of  exchange  is  now  due  and  un- 
paid.    (AgaitiM  acceptor. ) 

On  a  certain  bill  of  exchange,  drawn  by  the  said  defendant,  C.  D., 
upon,  and  accepted  by,  one  A.  B.,  payable  to  this  plaintiff,  or  order, 
and  which  bill  of  exchange  is  now  due  and  unpaid.     {AgaiiiM  drnioer.) 

As  indorsee  of  a  certain  bill  of  exchange,  drawn  by  one  A.  B.  upon, 
and  accepted  by,  the  said  defendant,  C.  D.,  payable  to  the  said  A.  B., 
or  his  order,  and  by  the  said  A.  B.  indorsed  to  this  plaintiff,  and  which 
bill  of  exchange  is  now  due  and  un{)aid.     (^Indorsee  againd  acceptor.) 

Aa  ndorsee  of  a  certain  bill  of  exchange,  drawn  by  the  said  defend- 
ant, C.  D.,  upon,  and  accepted  by,  one  A.  B.,  payable  to  the  said  C.  D., 
or  his  order,  and  by  the  said  C.  D.  indorsed  to  this  plaintiff,  and  which 
bill  of  exchange  is  now  due  and  unpaid.  (Indorsee  against  indortefand 
drawer.) 

As  indorsee  of  a  certain  bill  of  exchange,  drawn  by  one  A.  B.  upon, 
and  accepted  by,  one  £.  F.,  and  indorsed  to  this  plaintiff  by  the  said 
defendant,  C.  D.,  and  which  said  bill  of  exchange  U  now  due  and 
u  n  paid .     ( Indorsee  against  indor^er. ) 

As  indorsee  of  a  certain  bill  of  exchange,  drawn  by  said  defendant, 
C.  D.,  upon  one  A,  B.,  and  by  said  defendant,  C.  D.,  indorsed  t)  thia 
plaintiff,  and  which  said  bill  of  exchange  has  not  been  accepteil  bj 
the  said  A.  B.,  but  he  has  refused  to  accept  the  same,  and  the  same 
still  remains  unaccepted  and  unpaid.  (Indorsee  against  drawer  uflrr 
nonraeceptance.) 

16.  On  jx>licy  of  insurance.  Ujwn  and  by  virtue  of  a  certain  policy 
of  insurance  on  a  certain  [steamboat]  of  this  plaintiff,  on  a  voyage 

from  to  ,  and  which  said  policy  was  underwritten  by  the 

said  defendant,  C.  D. ,  for  the  sum  of dollars ;  and  said  steamboat, 

on  her  voyage  aforesaid,  was  totally  lost  by  the  perils  of  the  river,  seas, 
and  of  navigation,  which  was  one  of  the  perils  insured  against  in  and 
by  said  policy  [and  said  loss  of  one  hundred  per  cent  has  since  been 
adjusted  by  the  said  dofendant]. 

17.  On  a  bond  by  the  obligee.     For  principal  and  interest  due  on  a 

bond,  bearing  date  the  day  of ,  in  the  year  of  our  Lord 

,  and  made 'and  entered  into  by  the  said  defendant,  C.   D.,  to 

this  plaintiff,  in  the  penal  sum  of dollars,  conditioned  for  the 

payment  of dollars,  with  lawful  interest  for  the  same,  at  a  day 

now  past. 
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Upou  and  by  virtue  of  a  bond,  bearing  date  the day  of , 

in  the  year  of  our  Lord ,  and  made  and  entered  into  by  the  said 

defendant,  C.  D.,  to  this  plaintiff,  in  the  penal  sum  of  dollars, 

conditioned  for  the  payment  to  this  plaintiff,  yearly,  and  every  year 
during  the  life  of  the  said  C.  D.;  and  that  two  yearly  payments  of  the 

said  annuity,  amounting  in  the  whole  to  the  said  sum  of  dollars, 

are  now  in  arrear  and  unpaid. 

18.  On  a  deed.     Upon  and  by  virtue  of  a  certain  indenture,  bearing 

date  the day  of ,  in  the  year  of  our  Lord  ,  and  made 

between  the  said  defendant,  C.  D.,  of  the  one  part,  and  this  plaintiff, 
of  the  other  part,  whereby  the  said  C.  D.  covenanted  to  pay  to  this 
plaintiff  the  said  sum  of dollars,  at  a  day  now  past. 

19.  On  a  judgment.      Upon  and  by  virtue  of  a  judgment  of  [this 

honorable  court],  as  of  the term,  A.  D. ,  last  past,  whereby 

this  plaintiff  recovered  against  the  said  defendant,  C.  D.,  the  said  sum 
of dollars,  for  his  damages  [or,  debt],  and dollars  cost. 

PLEADINGS   IN   COMMON-LAW   ACTIONS. 

Issues  were  required  to  be  made  by  pleadings.  Such  issues  were 
material  issues.  The  plaintiff  affirmed,  and  the  defendant  denied,  or 
confessed  and  avoided,  material  facts  alleged  against  him ;  and  such 
confession  and  avoidance,  or  new  matter  of  fact  constituting  a  defense, 
the  plaintiff  denied  or  confessed  and  avoided,  which  might  be  met  by 
the  defendant  in  the  same  manner,  until  a  material  issue,  an  aflBrmance 
by  one,  and  a  denial  by  the  other,  was  made  by  such  pleadings. 

Any  pleading  could  be  demurred  to,  either  by  general  or  special 
demurrer,  the  latter  under  the  Code,  except  as  provided  in  sections 
5062-3,  is  superseded  by  motion. 

The  first  pleading  was  the  plaintiff's  declaration,  or  narratio-lnarr.l 

To  Ihis,  when  he  did  not  demur,  the  defendant  filed  a  pfea,  or  pleas. 
Special  pleas  were  subject  to  special  demurrer,  if  they  merely  amounted 
to  the  general  issue,  or  denial. 

To  such  plea,  or  pleas,  the  plaintiff,  if  a  material  issue  was  not  made 
thereby,  filed  a  replication.  If  that  did  not  bring  the  case  to  an  issue, 
the  defendant  filed  a  rejoinder  to  such  replication.  To  that,  if  requisite 
to  place  the  case  at  issue,  the  plaintiff  filed  a  sur-rejoinder.  To  that  the 
defendant,  if  necessary,  filed  a  rebutter. 

And  the  plaintiff  to  that  a  sur-rebutter. 

This  was  deemed  denied,  confessed,  and  avoided  without  further 
pleading,  as  in  the  case  of  a  reply  under  the  Code. 

It  was  seldom  that  pleadings  were  carried  so  far  before  the  case  was 
put  properly  at  issue. 
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This  series  of  successive  pleadings  did  not  apply  to  an  action  o  f 
ejectment,  which  was  governed  by  rules  peculiar  to  itself. 

Departures  in  pleading  were  ntit  permissible,  as  a  new  or  different 
case  or  defense  could  not  be  set  up  in  a  pleading  sulxsequent  to  that 
in  which  it  should  fir>4  have  been  stated.  And,  under  the  Code,  the 
plaintiff  can  not  make  a  new  ca.«e,  or  set  up  a  new  or  different  cause 
of  action,  in  his  rejjly  to  the  defendant's  answer.  To  do  this,  he  must 
ask  and  obtain  leave  of  the  court  to  amend  his  petition. 

IN   EQUITY. 

Proceedings  in  the  Court  of  Chancery  \«  ere  conducted  by  the  pleaditigs 
in  framing  a  suit  in  equity,  and  the  practice  in  conducting  such  suit. 

Equity  had  jurisdiction  of  causes  cognizable  only  in  the  Court  of 
Chancery,  or  coixcurreiitly  with  a  court  of  law  as  distinguished  from  a 
court  of  equity.  Usually,  if  there  was  a  plain,  adequate,  and  com- 
plete remedy  at  law,  a  court  of  chancery  had  no  jurlnHdion  of  the 
cause  or  matter.  Fraud,  accident,  or  mistake,  trusts,  etc.,  were  the 
principal  grounds  and  subjects  of  equity  jurisdiction.  But  when  a 
court  of  equity  obtained  jurisdiction  it  would  decree  and  afford  com- 
plete redress  and  relief,  though  much  thereof  might  be  purely  legal  in 
its  character,  and  such  as  a  court  of  law  could  have  awarded. 

THE   PLEADINGS   AND   PROCESS 

A  suit  in  equity  was  commenced  by  the  party  complaining  preferring 
to  the  court,  having  jurisdiction,  a  written  statement  of  his  case,  called 
a  bill  in  chancery,  which  was  in  the  nature  of  a  |)etition  to  the  court, 
setting  forth  the  material  facts,  and  concluding  with  a  prayer  for 
appropriate  relief,  such  as  the  complainant  thought  himself  entitled 
to,  and,  usually,  a  general  prayer  for  such  other  and  further  relief  as 
in  equity  and  good  conscience  the  complainant  ought  to  have,  etc. 
The  prayer  for  general  relief  was  said  to  be  next  to  the  Lord's  prayer, 
as  it  insured  the  complainant  whatever  relief  the  facts  of  his  cue 
would  entitle  him  to,  regardless  of  his  s{>ecial  prayer.  The  prayer 
also  prayed  process  of  subpcma  against  the  rc8{>ondent8,  or  defendants, 
naming  them  in  such  prayer.  The  bill  came  to  consist  of  nine  parts, 
and  was  criticised  as  "a  thrice  told  tale."  It  contained  much  tlrnt 
would  be  stricken  out  of  a  Code  petition,  on  motion,  as  containing 
redundant  and  irrelevant  matter  prejudicial  to  the  defendant — such  as 
stating  and  answering  the  anticipated  answers,  defenses,  or  excuses  of 
the  respondent,  and  matter  merely  of  evidence. 

The  firA  part  of  a  bill  in  equity  is  the  direction  or  addrea  of  the 

bill  to  the  court,  from  which  it  seeks  relief. 
32 
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The  second  part  is  the  introduction,  which  contains  the  names  and 
description  of  the  persons  exhibiting  the  bill,  commonly  called  therein 
by  the  title  of  "your  orators  (and  oratrixes),"  according  to  their  sex. 
In  this  part  the  names  of  the  parties  are  not  only  given,  but  their 
places  of  abode,  title  of  dignity,  or  oflSce,  or  business,  and  the  charac- 
ter in  which  they  sue,  if  they  sue  as  trustees,  or  in  right  of  others, 
and  such  other  description  as  is  necessary  or  proper  to  give  the  court 
jurisdiction.  "The  object,  in  each  case,  of  giving  the  names  and 
descriptions  of  the  parties,  is  to  enable  the  court,  and  the  other  parties 
in  interest,  to  know,  where  and  to  whom  they  may  resort  to  compel 
obedience  to  any  order  or  process  of  the  court,  and  especially  to  an  or- 
der for  the  payment  of  costs,  as  well  as  to  furnish  distinct  means  of 
decision,  in  all  future  controversies,  in  regard  to  the  subject-matter 
and  the  identity  of  the  parties,"     Story's  Eq.  PI.,  section  26, 

The  third  part  is  the  premises,  or,  as  it  is  more  usually  styled,  the 
stating-part  of  the  bill,  which  contains  a  narrative  of  the  facts  and  cir- 
cumstances of  the  complainant's  case,  and  the  tvrong  or  grievance  of 
which  he  complains,  and  the  names  of  tJie  persons  by  whom  done,  and 
against  whom  he  seeks  redress.  This  is  the  part  which  constitutes  the 
real  substance  of  the  bill,  upon  which  the  court  is  called  to  act;  and, 
like  the  statement  of  every  class  of  facts  as  a  predicate  for  legal  redress 
or  relief,  "requires  great  skill  and  judgment  to  frame  it  aright.'* 
The  validity  of  a  "plea,"  put  in  by  the  defendant,  will  be  decided  by 
the  "stating-part"  of  the  bill. 

The  fourth  part  is  what  is  commonly  called  the  confederating  part  of 
the  bill.  The  usual  form  of  the  charge  is,  "  that  the  defendants, 
combining  and  confederating  together,  and  with  divers  other  persons 
as  yet  to  the  complainant  unknown,  but  whose  names,  when  discovered, 
he  prays  may  be  inserted  in  the  bill,  and  they  be  made  parties  defend- 
ants thereto,  with  proper  and  apt  words  to  charge  them  with  the  prem- 
ises, in  order  to  injure  and  oppress  the  plaintiff  in  the  premises,  do 
absolutely  refuse,  etc,  or,  pretend,  etc,"     lb.  29. 

(This  part  has  long  been  considered  surplusage.; 

The  ffth  part  is  what  is  commonly  called  the  dmrging part  of  the 
bill.  It  usually  consists  of  some  allegation  or  allegations,  which  set 
forth  the  inatters  of  dofense,  or  excuse,  which  it  is  supposed  the  de- 
fendant intends  or  pretends  to  set  up,  to  justify  his  non-compliance 
with  the  plaintiff's  right  or  claim ;  and  then  charges  other  matters, 
which  disprove  or  avoid  the  supposed  defense  or  excuse.  And  some- 
times it  is  used  for  the  purpose  of  obtaining  a  discovery  of  the  nature 
of  the  defendant's  case,  or  to  put  in  issue  some  matter,  which  it  is  not 
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for  the  interest  of  the  plaintiff  to  admit ;  for  which  purpose  the  chai^ 
of  the  preteni«e  t»f  the  tlefemlaut  id  held  sufficient. 

(Thi«  |)art  of  a  bill  in  chancery  is  inapplicable  to  a  Code  petition, 
and  would  be  improper  as  a  part  of  it.) 

The  gizth  {)art  of  the  bill  is  what  is  called  the  jurisdietion  dauae,  and 
is  intended  to  give  jurisdiction  of  the  suit  ti>  the  court  by  a  general 
averment,  that  the  acts  coraplaine<i  of  are  contrary  to  equity,  and  tend 
to  the  injury  of  the  plaintiff,  and  that  he  has  no  remedy,  or  not  a 
complete  rerae<ly,  without  the  as-xistance  of  a  court  of  equity. 

(This  clause,  too,  became  unnecessary,  and  would  be  foreign  to  Code 
pleading  ) 

The  seventh  part  of  the  bill  is  the  interrogatory  part.  It  prays  that 
the  parties  complained  of  may  answer  all  the  matters  contained  in  the 
former  parts  of  the  bill,  not  only  according  to  their  {lositive  knowledge 
of  the  facta  stated,  but  also  according  to  their  remembrance,  to  the 
information  they  may  have  received,  and  to  the  belief  they  are  ena- 
bled to  form  on  the  subject.  One  great  object  is  to  thus  supply  proof 
of  matters  neces-siiry  to  support  the  plaintiff's  case. 

(The  answer  may  be  called  for  under  oath — it  not  being  generally 
necessary  to  swear  to  either  a  bill  or  answer  in  chancery — if  so,  it  must 
be  under  oath.  The  equity  rule  then  was,  that  tioo  witnesses,  or  one 
witness  and  sufficient  corroborating  circumstances,  were  necessary  to 
disprove  the  fact^  stated  in  such  action.  Interrogatories  provide<l 
for  in  the  Code,  section  5099,  and  the  competjency  <»f  parties  as  wit- 
nesses render  this  part  of  the  bill  unnecessary  and  iniproj^er  in  a  Code 
pleading.) 

The  eighth  part  of  the  bill  is  the  prayer  of  relief.  This  varies  ac- 
cording to  the  circumstances  of  the  particular  case,  and  the  nature  of 
the  relief  sought.  It  is  usual  to  make  a  special  prayer  for  the  i>artie- 
ular  relief  to  which  the  plaintiff  supposes  himself  entitled,  and  then 
to  conclude  with  a  prayer  of  general  relief,  at  the  discretion  of  the 
court 

(This  is  required  in  a  Code  petition,  section  5060 ;  and  while  the 
court  will  generally  grant  relief  according  to  the  right  proved,  it  is 
advisable  to  add  a  prayer  fur  general  relief,  a.-*  in  most  of  the  preced- 
ing forms,  to  every  Code  pleading  sleeking  affirmative  relief,  except  in 
the  case  of  a  mere  money  demand.) 

The  ninth  part  of  the  bill  is  the  prayer  of  procfM.  This  process  of 
subpana  is  to  compel  the  defendant  to  appear,  and  answer  the  bill, 
and  abide  the  determination  of  the  court  on  the  subject.  Care  must 
be  taken  in  this  part  of  the  bill  to  insert  the  names  of  all  persons  who 
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are  intended  to  be  made  parties,  as  none  will  be  considered  parties  who 
are  not  made  so  by  the  bill. 

The  svhpoRna  is  a  writ  which  requires  the  defendant  to  appear  and 
answer  the  bill  on  a  certain  day,  named  in  the  writ,  under  a  certain 
penalty.  If  he  makes  default,  a  decree  will  be  rendered  against  liim 
pro  confesso,  and  within  a  certain  time  thereafter  a  final  decree. 

(This  part  is  unnecessary  and  improper  in  a  Code  petition.  A 
precipe  for  a  summons  is  filed  with  the  petition  (section  5036),  and 
the  summons  issues  as  a  matter  of  course  and  of  right.) 

The  foregoing  statement  of  the  skeleton  of  a  bill  in  equity  is  taken 
almost  literally  from  Story  on  Equity  Pleading. 

The  valuable  parts  of  bills  in  chancery  to  a  Code  pleader,  as  prece- 
dents, are  the  third,  or,  stating  part,  which  may  be  of  the  greatest  use 
to  him,  and  the  eighth,  or  prayer  part,  as  such  part  often  states  the  re- 
dress which  is  afibrded  by  the  rules  of  equity  law  upon  the  facts  con- 
tained in  the  stating  part  of  the  bill.  The  statement  of  facts  should 
be  made  to  conform  as  nearly  as  possible  to  the  statement  of  substan- 
tive facts  in  a  declaration  at  law  in  an  action  on  the  case.  The  inter- 
rogatory part  of  bills  may  also  be  useful  in  framing  interrogatories  to 
be  annexed  to  a  pleading,  as  provided  in  section  5099. 

THE  respondent's  OR  DEFENDANT'S   PLEADINGS   IN  A  SUIT   IN  EQUITY. 

A  defendant  may,  of  course,  demur  to  a  bill.  He  may  also  file 
pleas  to  it,  either  in  abatement  or  in  bar — a  plea  in  bar  averring  fraud 
must  be  supported  by  a  sworn  answer  fortifying  such  plea.  Exceptions 
to  a  bill  may  also  be  filed  to  eliminate  scandalous  matter  ;  and  to  an 
answer  of  the  defendant  for  scandal,  or  for  not  sufficiently  answering 
the  interrogatories  contained  in  the  bill.  Exceptions  will  not  lie  for 
mere  impertinence,  that  is  matter  foreign  to  the  case  in  bill  or  answer. 
The  court  will  stta  sponte  order  it  stricken  out,  at  the  pleader's  costs. 
The  office  of  exceptions  to  chancery  pleadings  is  performed  by  the 
Code  motion  to  strike  out  redundant  and  irrelevant  matter,  prejudicial 
to  the  adverse  party.     §  5087. 

And  owing  to  the  fact  that  the  matter  of  a  bill  in  equity  may  be 
complicated — it  must  not  be  multifarious — embracing  many  matters  in- 
cident to  the  main  ground  for  equitable  relief,  a  defendant  may  except 
to  a  part,  demur  to  a  part,  plead  to  a  part,  and  answer  to  a  part  of  the 
bill ;  but  each  must  apply  to  a  distinct  part  thereof.  The  complaint 
may,  in  like  manner,  except  and  demur  to  distinct  portions  of  the 
answer,  and  reply  to  the  residue.  The  regular  pleading  to  close  the 
issues  on  the  merits  to  be  tried,  between  the  parties,  is  by  a  replication 
by  the  plaintiff"  to  the  defendant's  answer.     It  is  merely  formal  and 
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general,  the  case  being  made,  really,  upon  the  bill  aud  plea,  or  bill  and 
answer. 

Chancery  practice  is  yet  important  to  everj'  lawyer  who  practices  in 
the  fe<leral  courts,  as,  by  the  federal  Constitution,  the  distinction  be- 
tween actions  at  law  and  in  equity  can  not  be  abolished  in  the  courta 
of  the  United  States.  U.  S.  Constitution,  article  3,  section  2,  cl. 
1,  and  Amendments  7,  11. 

The  pleadings  and  practice  in  equity  have  been  modified  and  sim- 
plified in  many  things  by  acts  of  congress,  aud  rules  prescribed  by 
the  Supreme  Court  of  the  United  States  and  the  Circuit  Courts  of  the 
several  circuits. 
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CHAPTER  II. 

PRECEDENTS— LAW. 

Petition  in  an  Action  where  Tort  is  Waived  and  Recovery 
Sought  upon  an  Implied  Contract. 

[Form  738.] 

A.  B.,  the  above  named  plaintiff,  for  a  [_or,  for  a  first]  cause  of  action 
against  C.  D.,  the  above  named  defendant,  says: 

That  on  or  about  the  day  of  ,  he  having  the  said  defendant 

employed  to  manufacture  for  the  plaintiff  certain  machinery  of  origina* 
designs  and  patterns,  composed  of  iron,  steel,  and  copper  metals,  at  great 
labor  and  expense  to  himself  had  provided  patterns  to  cast,«construct 
and  manufacture  such  machinery,  and  which  said  patterns  were  the 
property  of  the  plaintiff,  and  were  by  him  delivered  co  the  said  defend- 
ant for  the  purposes  aforesaid. 

That  said  defendant,  by  the  aid  and  use  of  such  said  patterns,  manu- 
factured and  delivered  to  the  plaintiff  such  said  machinery. 

That  said  employment  of  the  defendant  by  the  plaintiff  being  fully 

completed  and  ended,  the  plaintiff,  on  or  about  the day  of ,  duly 

demanded  all  of  his  said  patterns,  consisting  of  [Acre  describe  the  same  so  as 
to  fix,  identity],  of  and  from  said  defendant,  and  requested  of  the  defend- 
ant the  delivery  of  the  same  to  him,  wh:ch  the  said  defendant  refused  to 
do,  or  to  deliver  to  the  plaintiff  any  part  of  them,  and  so  still  refuses. 

That  the  plaintiff  hereby  waives  the  tort  and  wrong  so  done  by  the  de- 
fendant, and  elects  to  consider  the  said  transactions  as  a  sale  of  said  pat- 
terns by  the  plaintiff  to  the  defendant  for  so  much  money  as  the  same 
were  and  are  reasonably  worth. 

And  that  said  patterns  were  and  are  of  great  value,  to  wit,  of  the  value 

of  dollars,  for  which,  with  interest  from  the  said  last  named  day,  the 

day  of ,  the  plaintiff  prays  for  a  judgment,  with  costs,  against 

the  defendant;  and  for  all  proper  relief 

Note. — Such  transactions,  the  tort  being  waived,  may  be  pleaded  by  way  of 
set-otf;  lor  the  demand,  at  the  election  of  the  parly,  is  converted  into  one  of  con- 
tract, implied,  and  the  adverse  party  can  not  defeat  the  legal  consequences  of 
such  election  by  setting  up  his  own  wrong.  An  unliquidated  demand,  sounding 
in  contract,  and  entirely  independent  of  the  contract  transaction  stated  in  the 
petition,  may  be  pleaded  by  answer,  by  way  of  set-off,  and  the  damages  ascer- 
tained by  the  verdict  of  a  jury  or  finding  of  the  court,  on  a  trial  by  the  court; 
this  because  it  may  be  the  subject  of  an  action  ex  contractu.  X/leedham  v>  FraU,  40 
O.  S.  186.    §6076. 
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Sacb  election  to  sue  in  contract  for  the  valiie  of  such  personal  property  will 
▼est  the  ittU  thereto  in  tb«  defendant.     Aeht^on  v.  MilUr,  2  ().  S.  208. 

Thia  ease  also  decides,  as  to  the  law  of  Ohio,  that  an  action  of  trorer,  or  tres- 
pass for  the  value,  will  vest  the  titU  of  such  personal  property  in  the  defendant. 
Elsewhere,  the  weight  of  authority  'm  that  title  will  not  so  vest  until  »mti»f*ciion 
of  the  judgment  is  obtained.     Freeman  on  Judg'ts,  i«ection  237. 

Pktitiox  for  Same  in  Form  of  an  ExpREsa  CJontract. 

LForm  739.] 

A.  B.,  the  above  named  plaintiff,  for  a  cause  [or,  first  cause]  of  action, 
•gainst  C.  D.,  the  above  named  defendant,  says: 

That,  on  or  about  the day  of [the  date  of  the  eftnvernon\,  he  b^u^ 

gained,  sold,  and  delivered  to  the  said  defendant  the  following  articles  of 
personal  goods  and  chattels,  to  wit :  [^Here  enumeratg  and  describe  the  tame  m 
a*  to  .fix  identity.'] 

That  said  defendant  then  contracted  and  agreed  with  the  plaintiff 
to  pay  him  for  such  said  personal  goods  and  chattels  so  much  money  as 
the  same  were  reasonably  and  fairly  worth,  on  demand,  which,  or  to  pay 
any  part  thereof,  the  said  defendant,  though  often  requested  by  the  plaint- 
iif,  bus  wholly  failed  and  refused,  and  still  neglects  and  refuses,  to  do. 

And  that  said  goods  and  chattels  then  were  fairly  worth  a  large  sum  of 
money,  to  wii^  the  sum  of dollar;). 

\_Prayer  Jor  judjment  as  in  Form  738] 

Note. — This  dates  the  Ugal  rffeet  attd  force  of  the  actual  facts,  but  the  state* 
ments  are  really  fictions. 

This  form  is  equivalent  to  the  common-law  count  upon  a  quantum  vaUbat — 
"as  much  as  it  was  worth.'' 

The  count  for  a  quantum  meruit — "as  much  as  he  deserved" — was  usually 
employed  in  actions  to  recover  the  value  of  personal  services,  etc.,  while  the 
quantum  valebat  was  for  the  recovery  of  the  value  of  property,  etc.,  sold.  Both 
were  founded  moft  frequently  upon  implied  contracts.  In  cornraon-law  plead- 
ings, every  material  ftt<-t  had  to  be  averred  as  of  a  timr  and  place,  the  place,  or 
venue,  bvin<;  the  county  in  which  the  action  whs  brought.  To  avoid  the  neces- 
sity of  proving  them  as  stated  and  laid,  they  were  stated  after  a  "to  wit,"  or 
**  videlicet." 

Oxle  pleadings  do  not  require  such  statement  of  day  and  pla^-e,  unless  the  ju- 
riadictiuH  i>f  the  court  depends  upon  such  fnct,  as  in  local  actions  under  section» 
6022-5030,  nr  for  causing  death,  section  6180,  which  mu.>t  be  brought  within  two 
year!),  and  such  time  qualifies,  and  is  a  condition  of  the  right  to  maintain  the  ac- 
tion. Railway  v.  Hlne,  25  O.  S.  625.  But  the  precise  date  alleged  need  not  be 
proved  though  not  preceded  by  the  videlicet. 

The  common-law  commcneementji  and  eoneluMlons  of  pleadings  in  the  sereral 
various  actions  of  attumpnt,  covenant,  debt,  case,  trespass,  trover,  etc,  are  of  no 
consequence  in  Code  proceedings. 

.FVwn  dednraium  in  atmumfnU  for  damage*  for  hrtai^  of  etmiraet  to  d» 
Uoer  com,  held  good  in  Hawton  v.  Joluuon,  1  East's  T.  R  203. 
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[Form  740.] 

That,  on  or  about  the  day  of  ,  the  said  defendant  agreed  to 

and  with  the  plaintiff,  that  in  consideration  of  the  plaintiff  paying  to 
the  defendant,  at  the  time  of  the  delivery  thereof,  hereinafter  mentioned, 
the  sum  of  $20  per  quarter  for  two  hundred  quarters  of  merchantable 
corn,  then  bought  by  the  plaintiflF  and  sold  to  him  by  the  defendant,  the 
said  defendant  contracted  and  agreed  with  the  plaintiff  to  deliver  to  the 
plaintiff  the  said  corn  at  S.,  in  one  month  from  that  time,  to  wit,  the  time 
of  said  sale. 

And  the  plaintifi"  avers  that  he  always,  from  the  time  of  making  such 
sale  and  purchase,  for  the  space  of  one  month,  then  next  following,  and 
afterward,  was  ready  and  willing  to  receive  all  the  said  corn,  at  said  S., 
and  was  ready  and  willing  to  have  paid  for  the  same  on  delivery,  accord- 
ing to  the  said  stipulated  terms,  yet  the  said  defendant,  though  requested,, 
did  not,  within  one  month  from  the  time  of  making  said  sale  as  aforesaid, 
or  at  any  other  time,  deliver  said  corn  to  the  plaintiff",  at  said  S.,  or  else- 
where, but  wholly  failed  so  to  do,  whereby  the  plaintiff  claims  that  he 
has  been  damaged  in  the  sum  of  dollars. 

\_Prayer  for  judgment .'\ 

Note. — It  was  objected  to  this  declaration  that  it  did  not  aver  a  tender  of  the 
price  to  the  defendant.  This  was  held  to  be  unnecessary,  unless  the  plaintiff 
sought  to  vest  in  himself  the  title  &ndL  property  \r\  the  corn.  His  measure  of 
damages  was  the  difference  between  the  contract  price  and  the  market  price  at 
the  time  the  corn  ought  to  have  been  delivered.  If  "  readiness,"  etc.,  is  not 
averred,  judgment  will  be  arrested  after  verdict.     Morton  v.  Lamb,  7  K  125. 

The  Same  for  Breach  of  Contract  for  a  Sale. 

[Form  741.     35  Narr.  Morg.  Preced.  163.] 
That,  on  or  about  the day  of ,  the  plaintiff  bought  of  the  de- 
fendant all  the  hops  which  the  said  C.  D.  should  have  growing  in  the 

year  next  ensuing,  that  is  to  say,  the  year  a.  d.  18 — ,  on  his  farm  in , 

at  the  rate  of  $12  for  every  hundred  weight  of  one  hundred  pounds, 
thereof,  and,  according  to  that  rate,  for  any  less  quantity,  to  be  therefor 
paid  by  the  plaintiff  to  the  defendant;  and  it  was  then  agreed  by  and 
between  the  defendant  and  the  plaintiff  that  the  defendant  should  pick 
and  dry  all  such  hops,  and  should  deliver  the  same  so  picked  and  dried 
so  soon  as  the  same  should  be  picked  and  dried,  as  aforesaid,  to  the  plaint- 
iff, at ,  and  that  the  plaintiff  should  pay  the  defendant  for  the  same, 

at  the  rate  aforesaid,  on  the  delivery  thereof  at  said ;  in  consideration 

whereof,  and  that  the  plaintiff  then  promised  the  defendant  to  perform 
all  the  said  agreement  on  his  part  to  be  performed,  the  defendant  then 
promised  and  contracted  with  the  plaintiff  to  perform  all  the  said  agree- 
ment on  his,  the  defendant's,  part  to  be  performed. 

And  the  plaintiff  avers  .that  the  said  defendant  had,  on  his  said  farm 
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in ,  in  the  said  year  next  ensuing  the  niaking  of  said  contract,  to  wit, 

in  the  year  a.  0.  18 — .  growing  a  large  quantity  of  hops,  to  wit,  about  two 
hundred  hundred  weight  of  one  hundred  pounds  each  of  hope,  all  of  which 
were,  in  the  same  said  year,  picked  and  dri<Hl  by  the  said  defendant;  and 
although  the  plaintiff  always  from  the  time  »aid  hops  were  so  picked  and 
dried,  as  aforesaid,  hitherto  hath  been  ready  and  willing  to  receive  said 

hops  at  the  rate  aforesaid,  at  said ,  of  the  defendant,  and  to  pay  for 

the  same  on  the  deliver)-  thereof,  and  hath  often  requested  the  defendant 
to  deliver  the  same  to  the  plaintiff  according  to  said  aj^reement;  yet  the 
said  defendant  hath  not  delivered  said  hops,  or  any  part  thereof,  to  the 
plaintiff,  but  wholly  failed  and  refused,  and  still  refuses  so  to  do.  by  reason 
of  which  the  plaintiff  claims  he  has  been  damaged  [eU.']. 

For  Breach   op  Contract  for  Exchange  of  Personal  Prop- 
erty, ETC. 

(Torm  742.    2  Went.  221.] 

That,  on  or  about  the day  of  .  the  plaintiff  was  the  owner  and 

■  lawfully  possessed  of  seven  cows,  and  the  defendant  was  then  possessed 
of  a  certain  heifer  and  a  certain  mare,  and  being  so  possessed,  in  consid- 
eration that  the  plaintiff  then  agreed  with  said  defendant,  to  exchange 
with  the  defendant,  the  said  cows  of  the  plaintiff  for  the  said  heifer  and 
mare  of  the  defendant,  and  a  certain  sum  of  money,  to  wit,  the  sum  of 
dollars,  to  be  paid  by  the  defendant  to  the  plaintiff,  the  said  defend- 
ant then  agreed  with  and  promised  the  plaintiff  to  deliver  him  the  said 

heifer  and  mare,  and  also  pay  him  the  said  sum  of dollars,  by  way  of 

and  in  exchange  for  the  said  cows  of  the  plaintiff;  and  the  plaintiff  avers 
that  thereafterward  on  the  same  day,  and  in  exchange  for  the  said  mare 

and  heifer,  and  sum  of dollars,  so  agreed  to  be  paid  and  delivered  as 

aforesaid,  he  did  deliver  to  the  said  defendant  the  said  cows,  which  the 
said  <lefendant  then  accepted  and    eceived  from  the  plaintiff. 

And  the  plaintiff  further  says  tliat  although  the  said  defendant  hath 
delivered  his  said  heifer  to  the  plaintiff,  in  part  of  said  exchange,  yet  the 
■aid  defendant  hath  not  yet  delivered  to  the  plaintiff,  by  way  of  such  ex- 
change or  otherwise,  the  said  mare,  nor  hath  he  ever  paid  the  said  sum  of 

dollars,  so  by  him  agree<i  to  be  paid  to  the  plaintiff,  but  hath  wholly 

refused  and  still  refuses  so  to  do,  whereby  the  plaintiff  claims  to  have 
been  damaged  in  the  sum  of dollars  [We.]. 

A'ote.— The  plaintiff  make*  n  ca«e  for  the  recovery  of  the  value  of  the  mare 
when  dcliverablo  nnd  the  '•  boot  "  money. 

On  Note  or  Oblkiation  to  Pay  in  Chattels. 
[Form  743.    Oliver's  Prec.  122.] 

That,  on  the <lay  of .  the  sai*!  defendant, «'  D.,  by  his  note  in 

writing,  signed  by  him  of  that  date,  for  value  received,  promised  the 
plaintiff  to  pay  anci  deliver  to  him.  or  hit  or<ler.  one  hundretl  gallons  of 
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New  England  rum,  at ,  on  ,  or  before  said  last  named  day  then 

next  ensuing,  and  now  past.     And  the  plaintiff  avers  that  the  said  rum» 

at  the  said  time  and  place  of  delivery,  was  worth for  every  gallon, 

and  that  he  was  then  and  there  ready  to  receive  the  same;  yet  the  said 
defendant  never  delivered  the  same,  or  any  part  thereof  to  the  plaintiff, 
but  wholly  refuses  to  do  so. 

Whereupon  the  plaintiff  asks  judgment  against  the  defendant  for  the 
said  sum  of dollars  [the  value  of  the  rum,  etc}.  T.   P.vrsoxs. 

Note. — Where  a  named  sum  is  paj'able  in  chattels,  and  default  in  payment  is 
made,  the  specified  sum  becomes  payable  in  money.  In  such  case,  where  no 
place  of  delivery  is  appointed,  and  the  property  is  portable,  it  seems  the  place 
o{  delivery  is  that  of  the  creditor.  Chipinan  on  Contracts.  But  where  there  is 
a  contract  for  the  future  sale  of  portable  personal  property,  and  no  place  of  de- 
livery is  agreed  upon,  the  place  of  delivery  is  the  home,  or  place  of  the  vendor. 
Of  very  bulky  property,  the  place  of  delivery  is  the  site  of  such  property 

On  Similar  Note. 

[Form  744.     Oliver's  Prec.  123] 

That  the  said  defendant,  C.  D.,  on  the day  of ,  by  his  note  and 

memorandum  in  writing  of  that  date,  by  him  signed,  for  value  received, 
promised  the  plaintiflt'  to  pay  and  deliver  to  him,  or  to  his  order,  three 

hundred  and  twenty-two  good,  merchantable  hats,  of  the  value  of • 

dollars,  viz.,  seventy-five  good  furred  hats,  such  as  Mr.  F.  M.  sold  at  that 
date  for  $3  each;  one  hundred  and  ten  wool  hats,  such  as  L.  then  sold  for 
$1.25  each;  and  one  hundred  and  thirty-seven  boys'  wool  hats,  such  as  the 
said  L.  sold  for  75  cents  each,  of  the  size  of  boys'  hats,  from  a  boy  of  six 
years  old  to  a  boy's  hat  of  fourteen  years  old  and  an  equal  number  of  ev- 
ery size:  one-eighth  part  of  all  the  hats,  and  of  all  the  sorts  of  the  above 
delivered  priced  hats,  to  be  paid  and  delivered  every  three  months,  com- 
puting from  said  date,  till  the  whole  should  be  paid  and  delivered  to  said 
plaintiff,  or  his  order,  he  to  take  said-  hats  at  the  said  defendant's  shop  in 

,  if  they  should  be  ready  at  three  months'  end,  and  if  they  should  not 

be  ready  at  three  months'  end,  the  said  defendant  to  pay  interest  money 
for  the  hats  that  should  not  be  ready,  till  he  at  his  expense  got  them  up; 

and  the  quality  of  said  hats  to  be  left  to  S.  H.  &  Son,  of ,  or  to  said 

L.,  to  be  ascertained  if  they  were,  or  should  be,  as  good  as  the  said  L.  sold 
at  the  date  of  said  writing,  at  the  above  mentioned  prices;  yet,  though 
the  plaintiff,  at  the  expiration  of  three  months  from  the  date  of  said  writ- 
ing, to  wit,  on  the day  of  ,  at  said  shop,  was  ready  and  willing  to 

receive  one-eighth  part  of  all  said  hats,  and  of  all  the  sorts  of  the  above- 
mentioned  different  priced  hats,  he;  the  said  defendant,  C.  D.,  hath  wholly 
failed  and  refused  to  comply  with  the  terms  of  his  said  promises,  or 
any  part  thereof,  or  to  deliver^  any  part  of  such  said  hats,  and  so  still 
refuses. 

\_Prayer  for  judgment  for  amount  as  a  money  demand.']  T.  Parsons. 
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For  Failitre  to  Accept  akd  Pay  for  Chattels  Contractbd 
To  Be  Received  and  Paid  For, 

[Form  745.       yixon  v.  Nixon,  -Jl  O.  S.  114] 

That,  on  the  2Ist  day  of  August,  a.  d.  1866,  the  plaintitt',  Samuel  Nixon, 
bargained  in  writing,  signed  by  them,  with  the  defendant,  John  S.  Nixon, 
to  sell  and  deliver  to  the  defendant,  at  Webb's  scales,  in  Monday  Creek 
township,  Perry  county,  Ohio,  between  Christmas  and  New-years,  1885, 
next  following,  that  is  to  say,  January  1,  18S7,  fmtn  fifty  to  one  hundred 
head  of  hogs — said  hogs  to  weigh  from  twenty-five  pounds  to  one  hundred 
pounds,  gross  weight — to  be  paid  for  by  said  defendant  on  the  day  of  such 
delivery,  at  and  for  the  price  of  four  dollars  per  hundred  pounds  groM 
weight. 

That,  on  December  24,  1S66.  the  plaintiff  duly  notifie<l  said  defendant 
that  he  would  deliver  one  hundred  bead  of  hogs  in  compliance  with,  and 
fulfillment  of  the  terms  and  conditions  of  said  contract,  at  Webb's  scales, 
on  the  31st  day  of  December,  1806,  said  day  being  [Monday]. 

That,  on  said  December  ."^l,  1806,  the  plaintiff  had,  at  said  Webb's 
scales,  ninety-nine  head  of  merchantable  hogs,  none  of  which  then 
weighed  less  than  twenty-five,  and  none  more  than  «>ne  hundred  pounds, 
gross  weight;   and  the  plaintiff  then  and  there  weighed  said  ninety-nine 

head  of    hogs,  the   aggregate  weight  of  which  was    {x»unds,  gross 

weight,  and  which,  at  said  price  of  four  dollars  per  hundred  such  |>ound8. 

amounted    to  $ ;    and   the   plaintiff  was  then  and    there   ready  and 

willing  to  deliver  said  ninety-nine  head  of  hogs  to  the  defendant,  and  to 
perform  all  the  terms  and  conditions  of  said  contract  on  hi.*^  part  to  be 
performed. 

Yet  the  said  defendant  did  not  then  and  there  receive  said  ninety-nine 
head  of  hogs,  or  any  part  thereof,  or  pay  the  plaintitl'  therefor,  or  for  any 
part  thereof,  but  wholly  refused,  and  still  refuses  so  to  do. 

[^Prayer  /or  juJffment.^ 

Note. — In  this  case  it  was  held  that,  though  all  the  hogs  so  weighe«l  were  not 
the  plaintifTs.  but  wucb  as  he  had  conditiunally  bargained  for  tu  fill  his  cuntract 
be  had  complied  with  its  terms,  and  was  ready  and  willing  to  perform  the 
same;  also,  that  the  weighing  of  but  ninety-nine  bogs  for  delivery  under  the 
contract  was  a  sufficient  compliance  with  thu  notice  that  he  would  deliver  one 
hundred  bead,  one  of  the  hundred  weighed  being  over  one  hundred  pound:^. 
groM.  Also,  that  the  rule  of  damages  was  the  difference  between  the  eoHtntct 
and  the  market  price. 

In  such  cases,  of  actual  weighing,  counting,  sepamling.  etc.,  and  ascertaining 
the  price,  thu  party  may  make  a  tmder,  or  its  njuiralrnf.  to  the  buyer  of  the 
chattels,  and  vest  tf^e  property  thereof  in  the  buyer,  and  notify  the  buyer  that 
he  hold*  the  same  (or  him,  and  at  his  ri«k,  and  may  «ue  the  buyer  for  the  con- 
tract price,  and  for  the  expenses,  etc.,  of  keeping,  etc..  such  chal'.eU.  After  due 
notice  to  the  purchaser,  and  public  advertitement,  he  may  sell  such  chattels  at 
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public  vendue,  for  the  account  of  such  purchaser,  and  credit  the  net  proceeds 
of  the  sale  upon  his  claim  for  the  purchase  price. 

Shipper    against     Owner    of    Vessel    for    not    Delivering 

Goods,    etc, 

[Form  746.] 

That  said  defendants,  D.,  E.,  and  F.,  were,  on  the day  of ,  at 

B.,  owners  of  the  [ship]  called  the  T.  [of  which  H.  B.  was  then  master,  by 
the  said  owners  appointed],  then  riding  at  anchor  before  the  city  of  A., 
and  employed  by  the  said  owners  to  take  on  board  goods,  wares,  and  mer- 
chandise from  them,  for  such  persons  as  should  apply  therefor,  and  to 
transport  the  same  to  the  said  B.,  for  hire,  to  be  paid  them  therefor.  And 
the  plaintiffs  then  having,  in  good  order  and  well  conditioned,  at  said  A. 
[one  case  marked  S.  P.  O.,  containing  three  hundred  and  four  pounds  of 
Bohea  tea,  net  weight],  of  the  value  of  $500,  to  be  transported  from  thence 
to  the  said  B.,  the  said  D.,  E.,  and  F.,  in  consideration  that  the  plaintiffs 
then  paid  them  a  certain  sum  of  money,  to  wit,  63  guilders  of  current 

money  of  the  said  city  of  A.,  of  the  value  of  $ ,  lawful  money  of  the 

United  States,  for  the  taking  on  board,  and  transporting  in  said  ship,  said 
case,  with  the  said  contents,  from  the  said  city  of  A.  to  said  B.,  there  to 
be  delivered  to  the  plain tififs,  or  their  assigns,  in  like  good  order  and  well 
conditioned,  the  dangers  of  the  sea  only  excepted,  and  had  then  and 
tiiere  delivered  to  them  said  case,  with  its  said  contents,  to  be  taken  on 
board,  transported  and  delivered  as  aforesaid,  promised  and  agreed  with 
the  plaintiffs  that  they  would  take  the  said  case  on  board  the  said  ship, 
and  transport  the  same  in  her  from  said  city  of  A.  to  B.  aforesaid,  and 
there  deliver  the  same,  in  like  good  order  and  well  conditioned,  to  the 
plaintiflFs,  or  their  assigns,  the  dangers  of  the  seas  [perils  of  navigation] 
only  excepted,  upon  the  arrival  of  the  said  ship  at  said  B. 

And  the  plaintiffs  further  say  that  the  said  ships,  afterward,  on , 

arrived  at  the  said  B.  safe  with  her  lading,  without  receiving  any  injury 
from  the  seas;  yet  the  said  defendants,  D.,  E.,  and  F..  never  took  the  said 
case  and  its  said  contents  on  board  the  said  ship,  nor  transported  the 
same  to  said  B.;  nor  have  they  ever  delivered  the  same  to  the  plaintiffs,  or 
to  their  assigns,  but  have  wholly  neglected  and  refused  so  to  do 

\_Prayer  for  judgment — the  value  of  the  goods  at  B. — though  in  some  cases  such 
value  is  fixed  as  at  the  point  of  shipment..'\ 

Note. — Many  bills  of  lading  now  contain  what  is  called  the  valuation  clause, 
■which  fixes  the  maximian  price  that  is  to  be  paid  by  the  carrier  in  case  of  loss, 
unless  their  carriage  is  paid  for  at  a  certain  higher  rate.  In  Ohio  it  is  held  thut, 
if  the  loss  is  occasioned  by  the  negligence  of  the  carrier,  as  the  proximate  cause^ 
the  full  value  may  be  recovered,  notwithstanding  such  stipulation,  which  was 
brought  to  the  knowledge  of,  and  assented  to,  by  the  shipper,  U.  S.  Express 
Co.  v.  Jiachman,  28  O.  S.  144. 

The  Supreme  Court  of  the  United  States  has  held  the  contrary.  Hart  v. 
Penn.  R.  Co.,  112  U.  S.  331. 
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In  n  vme  in  the  Obio  courts,  thu  Ohio  rule  would  be  followed,  that  of  th« 
United  States  Supreme  Court  b«>ing  only  advitMtry ;  but  in  the  United  Stataa 
Circuit  Court*  in  Ohio  the  rule  of  the  Supreme  Court  <>f  the  United  States 
would  be  followed  h»  authority.  Hence,  it  \»  important  to  the  parties  in  which 
court,  t>tate  or  federal,  a  case  of  this  kind  is  brought  or  tried. 

I.NiKtRSEE  OF  Bill  op  Lading  against  Master  of  a  Vessel  for 

NOT   DELIVERINii   G0OD8. 

[Form  747.] 

That  the  said  defendant,  D.,  on  the day  of .  in  parts  beyond 

seas,  viz.,  at  T.,  in  the  W.  I.,  wa.s  commander  and  master  of  a  certain  ship, 
called  the  A.,  which  ship  was  then  bound  thence  on  a  voyage  to  the  port 

of  B.,  in ;  and  the  said  ship,  being  so  bound,  and  the  said  defendant, 

D.,  being  so  commander  as  aforesaid,  one  R.  F.  then  and  there  caused  to 
be  shippeil  in  said  ship  divers  goods  and  merchandises,  viz:  [ten  hogs- 
heads of  sugar],  in  good  order  and  well  conditioned,  to  be  carried  in  said 
ship  from  the  said  port  of  T.  to  the  said  port  of  B..  and  there  to  be  deliv- 
ered in  like  good  order  and  well  conditioned,  the  dangers  uf  the  seas  only 
excepted,  to  the  said  H.  F.,  or  hi.>«  assigns,  for  u  certain  reasonable  freight, 

viz., ,  to  be  paid  to  the  said  defendant,  D..  with  primage  and  average 

accustomed,  whereof  the  said  D.  then  and  there  had  notice.  And  the 
said  D.  then  and  there  made  and  subscribed  under  his  hand  a  certain  bill 
of  lading,  and  thereby  acknowledge<l  the  shipping  of  the  said  sugar  in 
the  said  ship,  and  undertook,  on  her  arrival  at  the  said  port  of  B.,  to  de- 
liver the  said  hogsheads  of  sugar,  in  good  order  and  well  conditioned,  the 
dangers  of  the  seas  only  excepted,  to  the  -plaintiff  or  his  assigns,  he  or 
they  paying  primage  and  average,  etc.,  as  aforesaid;  and  by  a  certain 
written  indorsement,  with  the  handwriting  of  the  said  D.  subscribed,  then 
and  there  made  on  said  bill  of  lading,  it  was  declared  that  the  said  hogs- 
heads of  sugar,  in  the  said  bill  mentioned,  were  consigned  to  the  plaint- 
iff upon  the  express  condition  that  the  plaintiff  would  accept  and  pay 
certain  bills  of  exchange,  drawn  upon  the  plaintiff  by  the  said  R.  F.,  date 
the  2d  of  July.  1788,  in  favor  of  certain  persons  carrying  on  trade  and 
commerce  under  the  name  and  style  ofZ.  A  Co.,  at  ninety  days'  sight,  for 
$1,00<);  but,  if  the  plaintiff  would  not  accept  or  pay  the  said  bills,  or  t4> 
the  amount  of  said  sugar,  the  said  D.,  by  the  said  indorsement,  engaged 
to  deliver  the  said  sugar  to  the  holder  of  said  bills.  And  the  said  D.  then 
and  there  deliveriKl  the  said  bill  of  lading,  with  the  said  indorsement 
thereon,  to  the  plaintiff  [whereby  the  said  D.  then  and  there  became  liable, 
and  then  and  there  promised  and  agreed  with  the  plaintiff  faithfully  to 
deliver  to  him  the  said  hogsheads  of  sugar,  according  to  the  tenor  of  said 
bill  of  lading,  and  the  indorsement  made  as  aforesaid). 

And   the  plaintiff  says  that  the  said  ships,  with  the  said  hogsheads  of 

sugar  on  board  thereof,  afterward,  on   the  .  arrive*!  safe  at  said  B. 

from  that  voyage.  And  the  plaintiff  hath  always,  since  the  said  arrival  of 
■aid  ship,  been  ready  and  willing  to  receive  the  .«aid  hogsheads  of  sugar. 
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and  to  pay  the  freight  for  the  same  at  the  rate  aforesaid,  with  primage 
and  average  accustomed,  as  in  the  said  bill  of  lading  specified,  and  to  pay 
the  said  bills  of  exchange,  in  the  said  indorsement  mentioned,  to  the 
amount  of  said  sugar  at  said  B.;  of  which  the  said  D.  had  due  notice,  and 
was  requested  to  deliver  the  said  hogsheads  of  sugar  to  the  plaintiff,  accord- 
ing to  his  promise  aforesaid ;  yet  the  said  defendant,  D.,  hath  never  hith- 
erto delivered  the  said  hogsheads  of  sugar,  or  either  of  them,  but  wholly 
neglects  and  refuses  so  to  do.  T.  Parsons. 

Note. — A  bill  of  lading  is  a  symbol  of  the  property  shipped,  and  may  be  in- 
dorsed and  such  property  thereby  transferred  to  the  indorsee,  who  will  be  en- 
titled to  all  the  rights  of  a  purchaser  of  such  property,  in  good  faith,  and  with- 
out notice,  for  value.     Emery  v.  Irving  Bank,  25  O.  S.  360. 

It  is  the  safe  and  usual  course  for  the  consignor  or  consignee  to  insure  such 
cargo  against  the  dangers  or  perilsof  the  seas. 

On  Conditional  Note. 

[Form  748.] 

That  the  said  defendant,  C.  D.,  by  his  note  in  writing  under  his  hand, 

bearing  date  on ,  for  value  received,  promised  the  said  plaintiflF  to 

pay  him,  or  his  order,  the  sum  oi  $300,  in  six  months  from  the  date  of 
said  note,  and  that  he  would  pay  him  $200,  part  thereof,  in  printing,  at 
the  Boston  customary  price  per  sheet,  and  the  remaining  $100  in  cash  ; 
and  the  said  C.  D.,  in  and  by  his  said  note,  further  promised  that,  if  he 
should  be  prevented,  by  any  accident,  from  paying  him  the  said  $200,  in 
work,  as  aforesaid,  he  would  then  pay  him  the  said  sum  in  cash,  with 
lawful  interest  on  the  said  $300,  until  paid  [a  copy  of  which  note  is  filed 
herewith]. 

And  the  plaintiff  avers  that  the  said  C.  D.  has  never  paid  the  said  sum 
of  $200,  in  work,  as  above  mentioned,  nor  has  he  paid  the  said  sum  of 
$300  in  cash,  or  any  part  thereof,  according  to  his  said  promise,  though 
said  period  has  elapsed. 

\_Prayer  for  judgment  for  amount  in  money.^  T.  Parsons. 

On  an  Award  to  Pay  JVIoney. 

[Form  749.] 

That,  on  or  about  the day  of ,  there  were  divers  controversies 

between  the  said  C.  D.  and  this  plaintiff  concerning  their  mutual  ac- 
counts and  debts,  and  then,  on  said  day,  they  appointed  one  E.  F.  to  hear 
and  determine  for  them  all  said  controversies,  and  mutually  promised  and 
agreed  with  each  other  to  stand  to,  abide,  and  perform  the  award  of  the 
said  E.  F.  thereupon;  and  in  pursuance  of  said  submission  to  said  arbi- 
tration, the  said  E.  F.,  on ,  heard  the  said  plaintiff  and  said  defend- 
ant, and  then  adjudged  upon  the  premises,  and  awarded  that  the  said 

C.  D.  should  pay  this  plaintiff,  A.  B.,  a  balance  of dollars,  on  demand, 

and  then   notified   the  said  plaintiff  and  defendant  thereof,  m  writing, 
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under  his  hand-,  yet  the  said  C.  D.  hath  not  paid  the  said  sum,  or  tiuy 
part  thereof,  but  unjustly  neglects  and  refuses  so  to  do. 

[Prayer /or Jutfyment.']  T.  PiMOxa 

KoU. — If  the  submission  and  award  are  in  writing,  the  petition  should  slate 
the  substance  and  legal  effect  of  both;  the  award  must  pursue  and  comply  with 
the  terms  of  the  submission,  also  the  service  nf  a  copy  of  the  award  upon  the 
parties,  and  the  compliance  by  the  plaintiff  with  the  terms  thereof,  if  any.  on 
his  part,  etc.,  are  averred. 

On  Written  Probcise  to  Pay  the  Debt  of  Another. 

[Porm  750.] 

That  one  H.,  on .  was  indebted  to  the  plaintifiF  in  the  sum  of  

dollars,  with  interest  therefor,  from  the  day  of  [according  to 

the  promissory  note  of  the  said  H.,  under  his  hand,  given  to  the  plaintiff 
long  before,  to  wit,  on  ,  and  being  then  past  due] ;  and  lieing  so  in- 
debted, the  plaintiff  was  about  to  sue  the  said  H.  for  the  recovery  of  the 
said  sum,  with  interest  as   aforesaid,  and  the  said  defendant,  C   D.  [in 

writing,  signed  by  him.  and  a  copy  of  which   is  tiled  herewith],  on , 

in  consideration  that  the  plaintiff*  would  forbear  to  sue  the  said  H.  for  the 
purpose  and  cause  aforesaid,  promised  and  agreed  with  the  plaintiff!  to 
p«y  him  the  said  sum  of  money,  and  the  interest  due  thereon,  owing,  etc., 
M  aforesaid  by  the  said  11.  to  the  plaintiff*;  and  the  plaintiff  avers  that, 
confiding  in  the  said  promise  and  agreement  of  the  said  C.  D.,  he  hath 
hitherto  forborne  to  sue  the  said  H.,  and  hath  never  commenced  an 
action  against  the  said  H.  in  this  behalf;  and,  although  a  reasonable  time 
for  the  payment  of  the  said  sum  of  money  and  interest,  so  owing  by  said 
U..  hath  long  since  elapsed,  yet  the  said  C.  D.  hath  never  paid  th«  same. 
or  any  part  thereof,  but  wholly  neglects  and  refuses  so  to  do,  and  the  said 
Hum  of  money  and  interest,  so  owing  from  said  H.  as  aforesaid,  is  still  un- 
paid and  in  arrears  to  the  plaintiff.     [3  Went.  436.] 

Note. — If  there  be  merely  a  statement  of  the  agreement  in  such  case*,  with- 
out alleging  that  it  is  in  writing  signed  by  the  party  to  be  charged,  the  pleading 
will  be  sufficient  on  demunrer,  as  the  law  will  presume  the  allegation  of  an 
"agreement"  or  "  promise  "  to  be  a  valid  one,  that  is.  in  writing  signed  by  the 
party  charged. 

Factor  against  Principal  for  Not  .Accepting  Goods  Bouobt, 
etc.,  fok  Such  Principai.. 

[Form  751. J 

That  the  said  defendant,  on  or  about  ,  employed  and  retained  the 

plaintiff,  a*  his  agent  or  factor,  to  purchase  for  him  one  thousand  btuhels 
of  barley;  and  it  was  then  agreed  between  the  defendant  and  the  plaintiff, 
that  th*  plaintiff  should  purchase  the  said  one  thousand  bushels  of  bar- 
ley, at  as  cheap  a  rate  as  he  could,  and  that  the  plaintiff  should  deliver 
the  same,  when  bought  as  aforesaid,  on  board  such  vessel  as  the  said  de> 
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fendant  should  send  for  that  purpose,  and  that  the  said  defendant  should 
pay  to  the  plaintiff  all  such  money  as  he  should  pay  for  said  barley,  and 
also  a  commission  of  two  cents  per  bushel,  for  the  buying  of  said  barley 
by  the  plaintifiF;  and  the  said  agreement  being  so  made,  the  said  defend- 
ant, in  consideration  of  the  performance  by  the  plaintiff  of  the  terms  and 
conditions  of  said  agreement  on  the  plaintiff's  part  to  be  performed,  and 
of  the  premises,  agreed  with  the  plaintiff  to  pay  him,  as  aforesaid. 

And,  in  pursuance  of  said  agreement,  the  plaintiff,  by  and  on  the 

day  of ,  duly  performed  a)l  the  conditions  of  said  contract  on  his 

part  to  be  done  and  performed,  and  delivered  the  same  on  the  defendant's 
boat,  by  him  sent  for  that  purpose,  one  thousand  bushels  of  barley,  for 

which  he  paid  out  and  expended  the  sum  of  $ ,  of  all  of  which  said 

defendant  had  notice,  and  which   sum,  with   interest  from ,  together 

with    two   cents   per   bushel    for  said   one   thousand   bushels   of  barley, 

amounting  to  $20,  with  interest  from  ,  is  due  to  the  plaintiff  from 

the  defendant,  which  sums,  or  any  part  thereof,  the  said  defendant  hath 
wholly  refused  and  still  refuses  to  pay  to  the  plaintiff. 

For  Breach  of  Promise  to  Marry  Brought  by  a  Woman. 

[Form  752.] 

That,  on  or  about ,  C.  D.,  the  said  defendant,  being  then  sole  and 

unmarried,  in  consideration  that  the  said  A.  B.,  the  plaintiff,  then  sole 
and  unmarried,  had  then  promised  and  agreed  with  the  said  defendant 
that  she  would  marry  and  take  to  husband  the  said  C.  D.,  when  thereunto 
requested,  within  a  reasonable  time  thereafter,  he,  the  said  C.  D.,  then 
faithfully  promised  the  said  plaintiff  that  he  would  marry  and  take  her 
to  wife,  when  thereunto  requested,  within  a  reasonable  time  thereafter; 
and  although  the  said  plaintiff,  confiding  in  the  aforesaid  promise  of  the 
said  C.  D.,  hath  always  from  thence  hitherto  refused  to  marry  or  contract 
matrimony  with  any  other  man  whatsoever,  and  still  remains  sole  and  un- 
married, and  always,  from  the  time  of  making  the  said  promise,  was  ready 
and  willing,  and  offered  to  marry  and  take  to  husband  the  said  C.  D  ;  yet 
the  said  C.  D.  hath  not  yet  married  or  taken  to  wife  the  plaintiff,  but  hath 
wholly  refused  [and  still  refuses]  so  to  do. 

[//"  so,  add  .'I  And  afterward,  on  or  about  the  day  of ,  married 

and  took  to  wife  another  woman,  to  wit,  one . 

l^Ayid  if  the  defendant  seduced  the  plaintiff  under  such  promise  of  marriage,  that 
fact  should  be  averred,  as  evidence  of  such  seduction  may  be  given  in  evidence  to 
enhance  the  damages.     Matthews  v.  Cribbett,  11  0.  S.  330.] 

Where,  by  contract,  express  or  implied,  a  party  is  obliged  to  use  due 
care,  he  may  be  sued  ex  contractu  for  negligence,  it  being  a  breach  of  his 
contract. 

In  such  cases,  the  plaintiff  may  elect  to  sue  in  tort.  Which  should 
be  elected  to  be  pursued  will  depend  upon  the  damages  probably  re- 
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ooverabic  in  one  or  the  other  form  of  action,  and,  perhaps,  other  con* 
siderations.  as  the  statute  of  frauds,  set  oiTia  uii  uctioo  brought  by  the 
defendant,  etc. 

By  Assignee  of  Grantee  on  a  Covenant  in  a  Deed  of  Real 
Estate  Made  by  Grantor. 

[Form  76a] 

That  the  said  D.,  on ,  by  his  deed  of  that  date,  duly  executed, 

acknoirledged.  and  recorded  in  the  recorder's  office  of county,  Ohio, 

in  book ,  page .  a  duly  certified  copy  of  which  is  filed  herewith, 

marked  "A,"  for  the  sum  of  $1,000,  bargained  and  sold,  and  did  thereby 
grant  and  convey  to  one  E.  E.,  of ,  the  following  described  lands,  tene- 
ments, and  hereditaments,  situate  in to  wit:  [here d&icriU t/u premiteay, 

to  have  and  to  hold  to  him  the  said  E.  E.,  his  heirs  and  assigns,  forever, 
therein  among  other  things,  covenanting  with  the  said  E.  R,  his  heirs  and 
assigns,  that  he  tiie  said  D.  was  lawfully  seized  [in  fee]  of,  and  had  a  good 
right  to  convey  the  said  premises;  that  the  same  were  clear  and  free  of 
incumbrance,  and  that  he,  the  said  D.,  would  warrant  and  defend  the  same 
to  the  said  E.  £.  his  heirs  and  assigns,  against  the  lawful  claims  of  all 
persons  whatever.  \_Give  the  covenants  contained  in  such  d^'eJ,  espedaiiy  the 
eovi'iants  ln'oken.'\ 

And  the  said  £.  K,  tbereafterward,  on  said  day  entered  into  possession 

of  said  premises.     And  afterward,  on ,  he,  the  said  E.  E  ,  being  in  the 

possession  thereof,  by  his  deed  of  that  date  duly  executetl,  acknowledge<l, 

and  recorded  in  said  recorder's  office,  in  book ,  page ,  for  the  sum  of 

$ ,  bargained  and  sold  the  aforementioned  premises  to  the  said  plaint' 

iff  A.  B.,  to  hold  to  him,  his  heirs  and  assigns,  forever;  and  the  plaintiff 
■ays  that  afterward,  on  the  same  day,  he  became  possessed  of  said  premi 
se*.  under  and  by  virtue  of  said  deed  to  him,  and  ought  thereby  to  hold 
and  enjoy  the  same,  as  a  lawful  estate  in  fee-simple,  according  to  the 
aforesaid  covenants  of  the  said  defendant,  D.;  but  the  said  D.  hath  not 
kept,  but  hath  broken  his  said  covenants,  for  that  he  was  not  lawfully 
seiied  in  fee  of  said  premises,  or  any  part  thereof,  had  not  good  right  to 
sell  and  convey  the  same  to  the  said  K  E  ,  to  hold  to  him,  his  heirs  and 
assigns  forever  as  aforesaid,  and  hath  not,  nor  has  the  said  E  E.  warranted 

apd  defended  the  samo  to  the  plaintiff;  but  one  F.  P..  on  or  about ,in 

the  Court  of of County,  Ohio,  instituted  a  civil  action  against  the 

{•laintiff  for  the  recovery  from  him  of  the  possession  of  all  and  singular 

the  above  described  premises,  together  with  $ for  Iho  alleged  wrong, 

ful  occupancy  thereof  by  this  plaintiff,  of  tho  pendency  of  which  action 

the  plaintiff,  on  or  about ,  duly  notified  the  said  D  ,  and  requested 

htm  U>  defend  the  name  for  this  plaintiff,  which  said  D.  wholly  failed  to 
do,  and  in  and  about  defending  sni<l  action,  which  this  plaintiff  did  in 
good  faith  and  as  best  he  could,  this  plaintiff  expende<l  Urge  sums  of 
money,  and  much  time,  all  of  which  amounts  to  the  value  of  about  $        ; 
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and  such  proceedings  were  had  in  said  court  in  said  cause,  that  at  the 

term  a.  d.  J 8 — ,  thereof,  the  plaintiff,  by  the  judgment  of  said  court 

was  ousted  and  dispossessed  of  all  said  real  estate  and  premises  by  said 
F.  F.,  and  hath  ever  since  remained  and  still  remains  so  dispossessed,  by 
force  and  eflfect  of  said  judgment  and  said  title  paramount  in  said  F.  F. 

Note. — In  such  cases,  where  there  have  been  a  series  of  conveyances  of  real 
estate  by  deeds  of  general  warranty,  the  last  grantee,  if  evicted  by  title  para- 
mount, may  sue  upon  the  covenants  running  with  the  land  of  any  grantor  prior 
to  his  immediate  grantor,  as  each  covenants  with  the  respective  grantees  and 
their  assigns.  He  may  sue  each  separately,  but  can  only  obtain  one  satisfaction. 
A  party  may  yield  up  to  one  having  paramount  title  without  being  evicted  by 
an  action,  but  this  puts  upon  him  the  burden  of  proving  against  his  warrantor 
that  such  title  was  paramount.  If  sued,  he  should  give  his  warrantors  notice 
thereof,  and  request  them  to  defend  such  action.  If  they  fail  to  do  so,  he  may 
recover  the  costs,  etc.,  to  which  he  may  be  subjected,  in  making  a  defense,  which 
he  can  not  recover  from  such  warrantors  without  giving  such  notice. 

Case — Fob  Negligently  Driving  a  Team  against    Plaintiep's 
Carriage  and  Injuring  Occupants. 

[Form  754.] 

That  the  said  plaintifiF,  on  • ,  was  riding  in  the  public  highway  in  his 

carriage  drawn  by  his  two  horses,  which  carriage  was  then  of  great  value, 

to  wit,  of  the  value  of dollars  ;  and  the  said  defendant,  D.'s,  team  of 

two  horses  drawing  his  wagon,  and  of  which  he  then  and  there,  by  one  of 
his  servants,  had  the  sole  management  and  control,  was,  at  the  same  time, 
passing  along  in  the  same  highway.  And  the  said  defendant,  then  and 
there,  by  his  said  servant,  so  carelessly  and  negligently  managed  his  team 
aforesaid,  without  any  fault  or  negligence  on  the  part  of  the  plaintiff,  that 
his  horses,  which  were  drawing  the  said  D.'s  wagon  aforesaid,  drew  the 
same  upon  and  against  the  plaintiff's  said  carriage,  so  that  the  said  car- 
riage, with  the  plaintiff  in  it,  was,  through  the  negligence  of  the  defend- 
ant, as  aforesaid,  overturned  by  the  team  and  horses  of  the  defendant, 
aforesaid,  and  greatly  injured,  shattered,  and  broken  thereby,  that  the 
same  was  rendered  altogether  unfit  for  use,  and  damaged  in  a  large  sum 
of  money,  to  wit,  the  sum  of dollars. 

And  the  plaintiff,  by  being  so  overturned  and  thrown  down  in  and 
with  said  carriage,  was  greatly  bruised,  sprained,  and  injured  in  his  body, 
limbs,  head,  and  face  and  one  of  his  legs  was  thereby  broken,  from  which 
injuries  he  suffered  great  pain,  and  was  confined  to  his  bed  and  house,  and 
unable  to  transact  his  business,  which  then  was  that  of  a  merchant,  for  a 

long  time,  to  wit,  for  the  period  of weeks ;  and  expended  a  large  sum 

of  money  in  and  about  getting  healed  and  cured  of  his  said  injuries. 

[^Prayer  for  judgment — a  gross  sum.'] 

Note. — If  the  injury  in  such  cases  was  produced  by  the  defendant,  whose  neg- 
ligence directly  and  proximately  concurred  with  that  of  another  in  causing  such 
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injury,  either  or  both  auch  parties  are  liablo,  though  ono  of  such  partie*  b«  m 
common  carrier,  carrying  the  piaintifi*  at  the  time  of  tho  injury.  Transfer  Co. 
V.  Kelly,  86  O.  S.  80 ;   Boyd  v.  Watt,  27  O.  S,  269. 

Caak — Immoderately  Drivino  PLAiNTipp'rt  Horse. 

[Form  755.] 

TLut  oil ,  at  A.,  in D.,  the  said  defendant  hired  of  the  plaintiff, 

a  certain  horse  of  the  plaintiff,  for  a  certain  sum  of  money,  to  wit,  $ . 

for  Buch  said  hire,  to  ride  from  said  A.  to  B.,  in ,  and  back  again  ;  and 

the  plaintiff  then  and  there  delivered  the  said  horse  to  tho  defendant 
to  ride  as  Aforesaid ;  and  tho  said  D.  then  so  immoderately  rode  and  used 

4Miid  horse,  that  the  said  horse  thereafterward.  on  or  about ,  died ;  and 

said  horse  was  of  great  value,  to  wit,  uf  the  value  of  $ . 

IPrayer/orjudjtneni.']  T.   Parsoits. 

<Ja8k— For  Diooino  a  Bank  wiiicreby    Plaintiff's  House  Fell 

Down. 

[Form  756.] 

That,  on  or  about  the  day  of  ,  at  the  said  county  of ,  in 

,  tho  plaintiff  was  seized  in  his  demesne  as  of  fee,  of  and  in  a  certain 

dwelling  house,  with  thonpi)urtenances,  of  great  value,  to  wit,  of  the  value 

of  about  $ ;  and  being  so  thereof  seized,  (ho  said  defendant,  D.,  well 

knowing  the  premises,  but  maliciously  contriving  ami  intending  to  hinder 
and  deprive  thit>  plaintiff  of  his  said  house,  and  of  the  profit  and  advan- 
tage thereof  to  him,  which  yielded  him  at  said  time  a  net  rental  of  $ 

per  annum,  on  or  about  said  day,  did  dig  stones  and  earth,  and  remove 
the  same  from  and  as  a  lateral  support  to  tho  ground  upon  which  the  said 
house  was  built  and  then  stood,  in  u  certain  adjoining  piece  of  ground, 

called ,  so  that  tho  said  house  and  three  hundred  perches  of  a  stone 

wall  of  the  plaintiff,  which  then  supported   said  house  of  the  plaintiff, 

afterward,  on  or  about ,  entirely  tumbled  and  fell  down  ui>on  the 

ground,  in  said  piece  of  '.and  so  dug  by  the  iiaid  defendant,  whereby  its 
value  was  wholly  destroyed,  and  the  said  rents  and  profits  thereof  have 
become  and  are  wholly  lost  to  the  plaintiff. 

[Prayer for  judgment.'\     2  Saund.  3'.t7. 

For  Erectino  a  Dam  Above  Plaintiff's  Dam. 

[Form  757.] 

That  the  said  plaintiff,  ever  since  tiio day  of ,  at .  has  been 

seized  in  his  demesne,  as  of  fee,  and  has  been  in  actual  possession  of  an 

ancient  grist-mill,' or  water-mill,  being  the  mill  aforesaid,  and  called , 

to  griftd  corn  and  grain,  situate  on  a  creek  or  stream  in ,  called , 

together  with  an  ancient  dam,  to  raise  a  head  of  water  so  high  as  should 
be  necessary  for  said  mill,  and  of  having  tho  whole  water  of  said  stream 
without  obstruction  or  impediment,  flow  into  said  pond,  for  the  benefit  of 
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said  mill,  as  ancient  rights  and  privileges  appurtenant  to  said  mill;  yet 

the  said  defendant  hath  since,  to  wit,  on  or  about ,  unjustly  erected  a 

new  dam  across  the  said  stream,  above  the  plaintiff's  dam  aforesaid, 
within  the  limits  of  the  plaintiflF's  pond  and  ground  that  ho  had  a  right  to 
flow  and  back  water  upon  and  over,  and  thereby  cutoff  a  part  of  said  pond, 
ponded  the  water  above,  and  stopped  the  natural  course  of  the  water  with 
which  anciently  and  of  right  in  the  plaintiff  it  used  to  run  into  the  plaintiff's 
pond;  and  still  continues  his  new  erected  dam  and  obstruction  aforesaid, 
thereby  frequently  stopping  tlie  water  from  coming  to  the  plaintiff's  said 
mill,  and  obliging  the  same  to  stand  still  for  want  of  water,  and  at  other 
times  letting  out  the  water  through  said  new  dam,  so  suddenly,  and  in  such 
large  quantities,  as  to  waste  and  tear  away  a  great  part  of  theplamtiff's  said 
dam,  whereby  the  plaintiff's  mill  aforesaid,  of  the  yearly  value  of  about 

$ ,  is  rendered  useless.  * 

l^Prai/er  for  judgment.^  T.  Parsons. 

Note. — This  form  will  furnish  a  guide  for  framing  petitions,  for  erecting  a 
mill-dam  below  the  plaintiff's  mill  and  backing  the  water  upon  its  wheel ;  also 
for  erecting  a  mill  and  diverting  a  water-course,  and  for  backing  water  over 
land  by  means  of  a  dam,  etc. 

For  Erecting  a  Building  Across  a  Private  Way. 

[Form  758.] 

That  on ,  and  long  before,  the  said  plaintiff  had,  and  continually 

afterward  hitherto  hath  been  and  now  is,  seized  in  and  of  an  house  and 
land,  in  his  demesne,  as  of  fee,  situate  and  described  as  follows :  [^Describe, 
etc.J  And  the  said  plaintiff,  and  all  those  whose  estate  he  now  hath,  dur- 
ing all  that  time,  and  in  said  house  and  land,  with  the  appurtenances 
thereof,  time  out  of  mind  have  had,  and  were  used  and  accustomed  to 
have,  a  certain  way  as  well  a  foot,  as  a  horse  and  cart,  wagon,  and  carriage 
way  of  twenty  feet  wide,  for  his  carts  and  carriages,  from  the  street  called 

,  in ,  to  and  by  his  said  plaintiff's  said  house  and  land,  and  so 

back  again  by  and  from  said  house  and   land  to  said  street,  called , 

every  year,  and  at  all  times  in  the  year,  through  the  way  described  in 
manner  as  above,  to  and  from  his  said  house  and  land;  nevertheless  the 
said  defendant,  well  knowing  the  premises,  but  contriving  and  intending 
to  hinder,  and  as  much  as  in  him  lay,  to  deprive  the  said  plaintiff  of  the 
use  of  his  said  way,  a  certain  building  nearly  twenty  feet  square,  upon  and 

across  the  said  way  of  the  plaintiff,  on  or  about  erected,  and  hath 

ever  since  continued  the  same,  and  thereby  the  said  way  did  and  doth 
obstruct  and  stop,  so  that  the  plaintiff  hath  thereby  been  totally  hindered 

and  deprived  of  his  said  way,  from  the  said day  of to  the  time 

hereof.  ♦ 

\_Prayer  for  judgment  for  damages.'\ 
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Fob  Obstructino  Draiv. 

[Form  759.] 

That  the  said  plaintiff  is,  and  for  Heverul  years  lost  past,  ha«  been  seised 
in   his  demesne,  as  of  fee,  and  i>0!isessed  of  the  following  described  real 

estate,  situate  in ,  and  that  there  is,  and  of  right  in  him  has  been,  a 

ciTtuin  tlrain  and  passage  way,  for  draining  off  the  water  from  the  cellar 
of  (he  dwelling-house  of  the  plaintiff  u{>on  said  premises,  and  pertaining 
tliereto,  which  before,  and   until  the  house  where  said  defendant  now 

dwells   ill    *\U\  ,  was  built   on  part   of   said  drain,   and  th<*  cellar 

tln-reof  dug  down  t  >  said  drain,  run  from  the  cellar  of  the  said  house  of 
the  plaintiff  through  the  street  or  highway;  thence  into  and  through  the 
ground  whereon  the  said  house  of  the  sala  defendant  now  stands;  thence 
through  the  land  of  the  said  defendant  until  it  vented  and  discharged  it- 
self ii>io  a  ditch  below,  for  the  space  of  about  fifty  feet;  and  after  the 

building  of  the  said  hou!«e  of  the  said  defendant,  to  wit,  on  or  about , 

upon  part  of  the  said  drain  as  aforesaitl,  it  continued  so  to  run  ns  aforesaid, 

until  on  or  about ,  and  still  ought  so  to  run.  to  draw  off  the  said  water 

from  the  plaintiff's  said  cellar,  as  aforesaid,  as  a  free  and  open  water-course 
and  drain  for  that  purpose, and  tothe])laintiff  of  right  belonging,  as  tenant 
and  owner  of  said  house  and  premises,  all  of  which  the  defendant  well 
knew  ;  yet  the  said  defendant,  on  or  about  the  8ai<l day  of ,  ma- 
liciously contriving  to  injure  the  plaintiff,  dug  into  thesai<l  drain,  choked 
and  utterly  stopped  said  drain  and  water-course  of  the  plaintiff,  and  so  con- 
tinued to  keep  the  same  8toppe<l  and  choked,  from  that  time  to  this,  and 
thereby  flowe<l  and  filled  witn  water  tlie  plaintiff  s  said  cellar,  during  all 
said  time,  and  by  means  thereof,  rendered  the  plaintiff's  cellar  aforesaid 
useless,  and  rotted  and  de^^troyed  his  provisions  therein,  and  by  the  un- 
derwashing  and  soaking  of  the  water,  there  so  raised,  undermined  and 
Washed  out  the  earth  and  foundations  of  the  plaintiff's  said  house  and 
chimneys,  and  ruined  them,  and  has  greatly  injure<l  and  damage<l  said 
house  and  premises,  and  rendered  the  same  unhealthy  to  the  plaintiff  and 
other  persons  to  live  in,  all  of  which  is  to  his  great  damage. 

[^Prajfcr  for  judgment.'] 

Trespahs  Quark  Clausum  Freoit. 

[Form  760.] 

That  the  said  defendants,  D.  and  E  ,  on .  at  said  county,  with 

force  and  violence,  and  against  plaintiff's  will,  broke  and  entered  the 

plaintiff's  house  at  ,  in  said  county,  and  pulled  down  part  of 

said  house,  to  wit,  tore  off,  throw  down,  and  destroyed  the  roof  thereof, 
broke  and  destroyed  the  outer  and  inner  doors  of  the  same  [ffc.];  and 

the  materials  of  the  said  parts  of  said  house  so  pulled  down,  to  wit: , 

of  the  value  of  $■  ■  ,  took,  carried  away,  and  oiinverted  and  dispoeed  of 
to  their  own  use. 

[^Prayer  /or  judgment. 2 
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Note. — Actions  for  trespass  quare  claicsum  fregit  were  local  at  common  law — 
that  is,  they  could  only  be  maintained  in  the  county  where  the  real  estate  was 
situated.  Under  our  Code,  they  may  be  brought  as  other  actions,  being  transi- 
t"''y-  §?  6022-5033.  Location  is  a  proper  matter  of  description  of  the  sub- 
ject-matter. 

Further  Forms  m  Trespass  Quare  Clausum  Fregit. 

[Form  761.] 

That  the  said  defendant,  D.,  on  or  about ,  and  on  other  days,  and  at 

other  times,  between  that  day  and  this  date,  with  force  and  violence,  and 
against  the  plaintiff's  will,  broke  and  entered  the  plaintiflF's  close,  situate 

in ,  and  described  as  follows,  to  wit:  [^Here  describe  the  premises  so  as  to 

fix  their  identity.^  * 

Breaking  gates.'] — And  then  and  there  forced  and  broke  open,  damaged, 

and  spoiled  a  gate  of  the  plaintiff  of  great  value,  viz.,  of  the  value  of  $ , 

then  standing  in  said  close,  and  the  locks,  staples,  and  hinges  of  the  said 

plaintiflF,  of  great  value,  viz.,  of  the  value  of  $ ,  affixed  to  the  said  gate, 

with  which  the  same  was  locked  and  fastened. 

Tramping  the  grass."] — And  with  feet  in  walking  trod  down,  trampled 
upon,  and  spoiled  the  grass  and  corn  of  the  plaintiflF,  of  great  value,  viz., 
of  the  value  of  $ ,  there  then  growing. 

Eating  up  the  grass,  etc.,  with  cattle,  etc.] — And  with  cattle,  viz.,  horses, 
cows,  oxen,  and  sheep  ate  up  and  depastured  the  grass  and  corn  of  the 

plaintiflF,  of  great  value,  to  wit,  of  the  value  of  $ ,  then  growing  and 

being  in  the  said  close. 

Injuring  the  soil  with  carts,  etc.,  and  horses.] — And  with  horses,  cattle,  and 
sheep,  and  also  with  the  wheels  of  divers  carts,  wagons,  and  other  car- 
riages, crushed,  damaged,  and  spoiled  the  grass  and  corn  of  the  plaintiflF, 

of  great  value,  viz.,  of  the  value  of  $ ,  then  and  there  growing  and 

being,  and  with  the  feet  of  the  said  horses  \_etc.],  and  with  the  wheels  of 
the  said  carts  [etc.],  tore  up,  damaged,  and  spoiled  the  earth  and  soil  of 
said  close. 

Mowing  plaintiff^ s  grass.] — And  then  and  there  mowed  and  cut  down  the 
grass  and  corn  of  the  plaintiff  then  growing  and  standing  in  the  said  close, 
and  then  and  there  took  and  carried  a'vay  the  hay  and  corn,  to  wit,  about 

wagon  loads  of  hay,  and  wagon  loads  of  corn,  of  the  plaintiflF, 

of  great  value,  to  wit,  of  the  value  of  $ ,  oflF  from  the  said  close,  and 

converted  the  same  to  his  own  use. 

Cutting  down  trees,  etc.] — And  also  then  and  there  cut  down  and  destroyed 
the  trees  and  underwood,  to  wit  [state  the  particulars],  and  other  trees,  and 

acres  of  underwood,  of  the  plaintiflF,  of  great  value,  viz.,  of  the  value 

of  $ ,  and  the  timber,  wood,  branches,  and  bushes  thereof,  coming  and 

arising,  to  wit  [here  state  quantities  and  kinds  of  each,  as  nearly  as  may  be],  of 
great  value,  viz.,  of  the  value  of  $ ,  took  and  carried  away,  and  con- 
verted and  disposed  thereof  to  his  own  use. 

Breaking  doum  fences,  etc.] — And  then  and  there  broke  down   and   de- 
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ftruyed  a  great  part,  to  wit,  about rod*,  of  the  fenb«  of  the  plaintiff, 

of  and  belonging  to  snid  clo»e. 
Setting  vp  6'>oth.n,  $iaiU,  etr.'] — And  then  and  there  placed  and  erected 

divem,  vix  , stalls,  and  booths,  in  and  upon  the  said  cloae,  and 

kept  and  continued  the  said  tttullH  and  booths  mi  there  placed  and  erecie<l 
without  the  leave  or  license,  and  against  the  will,  of  the  plaintiff,  for  a 

long  space  of  time,  via.,  from  hitherto:  and  thereby  and  therewith. 

during  all  the  time  aforesaid,  greutly  incumbered  the  said  close,  and  pre- 
vented the  plaintiflf  from  having  the  use  thereof  in  so  ample  a  manner  as 
he  otherwise  would  have  done. 

Note. — By  the  common  law,  if  property  was  «evered  from  the  realty  of  which 
it  was  part,  and  by  the  Mtne  eontinuoun  art  carried  away,  it  was  but  trespass 
upon  real  estate;  but  ii  such  property  was  savered  and  left  remaining,  and 
thereafter,  by  a  distinct  act,  carried  away  by  the  trespasser,  it  was  laroeny  in 
him. 

If  the  trespasser  adds  value  to  such  removed  property,  such  value  inurea  to 
the  owner,  and  not  to  the  trespasser. 

Forms  of  pleadings  in  cases  of  trespass  against  the  person  can  present  no 
difficulty  to  any  pleader. 

Nor  will  pleadings  in  trover,  or  for  the  wrongful  conversion  of  personal  pro|K 
erty,  need  to  be  illustrated  from  common-Saw  precedents.  There  i».  nothing 
in  actions  of  dibt  thai  need  to  be  treated,  cusumpsit  and  covenant  sufficiently 
covering  the  matter. 

Detinue — For  Detaixino  Plans  of  a  Contemplated  Buildivo. 

[Form  762.1 

That  the  said  plaintiff  nras  heretofore,  on  or  about  the day  of . 

and  now  still  is,  the  owner  and  possessed  of  certain  drawings,  plans,  and 
specifications  to  be  used  by  him  in  the  building  and  construction  of  a 

certain  house  and  building  by  him  intended  to  be  erected  in ,  to  wit 

[here  dtMeriie  such  plans,  etc.,  as  nearly  as  eon  he,  so  as  to  ulentify  Mem];  that 
the  same  were  made,  prepared,  and  drawn  by  the  said  defendant  lOr  the 

plaintiff,  for  n  certain  price,  to  wit,  $ ,  agreed  upon  between  them,  and 

which  said  sum  of  $ the  said  plaintiff,  on  the  day  of  ,  duly 

tendered  to  the  said  defendant,  and  which  sum  he  now  here  brings  into 
court  for  the  defendant,  and  then  and  there  demanded  from  the  defend- 
ant the  delivery  to  him,  the  plaintiff,  of  every  and  all  said  drawing*,  plans, 
and  specifications,  which,  or  any  pati/'of  them,  the  defendant  then  and 
there  wholly  refused,  and  still  so  refuses  to  deliver  to  the  plaintiff  bal 
wrongfully  detains  the  same  from  the  plaintiff,  to  the  plaintiff's  damage 
off . 

Wherefore,  the  plaintiff  prays  that  the  said  defendant  be  ordered  and 
adjudged  and  required  to  deliver  to  the  plaintiff  every  and  all  said  draw- 
ings,'plans,  and  specifications,  and  that  (he  plaintifi  recover  of  him  > 
for  such  wrongful  detention,  for  costs  and  for  all  proper  relief. 

yo<e.— In  sueh  cases,  by  the  union  of  law  and  chancery  powers  in  the  cow^ 
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a  judgment,  or  final  order  in  such  cases,  may  bo  enforced  as  a  decree  in  cban- 
oery,  by  imprisonment,  etc.,  until  compliance  with  such  judgment  so  to  deliver, 
etc. 

Chancery — Bill    for    Specific    Performance    by    Purchaser 
AGAINST  Vendor  of  Real  Estate. 

[Form  763.     From  Curtis'  Eq.  Preced'ts,  Bill  3.  p.  12.] 

For  a  cause  of  action  against  said  defendant,  S.  B.,  the  plaintiflF,  U.  A., 
says: 

That  said  S.  B.,  on  or  about  the day  of ,  being  seized  and  pos- 
sessed of  and  otherwise  well  entitled  to  a  certain  parcel  of  land  and  the 

appurtenances  thereunto  adjoining   or  belonging,  situate  at  ,  and 

hereinafter  mentioned,  and  the  inheritance,  in  fee-simple  thereof,  did,  on 

or  about  the day  of ,  cause  the  said  premises  to  be  put  up  to  sale 

by  public  auction  by  M.  W.,  auctioneer,  who  then  and  thereby  acted  as 
the  agent  of  both  said  vendor  and  the  purchaser,  pursuant  to  printed 
particulars  and  conditions  of  sale  previously  advertised  and  published,  a 
copy  of  which  is  filed  herewith,  marked  "A." 

Thatt  said  premises,  situate  in  ,  are  bounded  and  described  as  fol- 
lows, to  wit:   [^Here  describe  same.^ 

That  the  same  said  premises  v?ere  bought  in  by  the  said  S.  B.,  the  de- 
fendant, at  said  sale;   that  on  or  about  the  day  of ,  then  next 

ensuing,  the  plaintiff  and  said  defendant  entered  into  an  agreement,  in 
writing,  signed  by  them  respectively,  a  copy  of  which  said  contract  is  filed 
herewith,  marked  "B,"  whereby  the  plaintiff  agreed  to  and  did  purchase, 
and  the  said  defendant  did  bargain  and  sell  and  agree  to  convey  to  the 
plaintiff  the  same  said  above  described  estate  and  premises,  together  with 
timber  and  other  trees,  fixtures,  growing  crops,  and  other  effects  in  and 
about  the  same,  discharged   from  all  incumbrances,  and  to  be  conveyed 

by  the  said  defendant  and  his  wife, ,  to  the  plaintiff,  in  fee-simple,  by 

a  good  and  sufficient  deed  of  general  warranty,  at  or  for  the  price  or  sum 
of  $3,000,  which  the  plaintiff  then  and  thereby  agreed  to  pay  to  the  de- 
fendant as  follows:  [^sfate  the  substance  of  the  agreement  in  full,  according  to  its 
legal  effect],  all  of  which  will  more  fully  and  at  large  appear,  reference 
being  had  to  said  agreement,  "  B,"  which  is  hereby  expressly  made ;  that 
at  the  time  of  executing  said  agreement,  the  plaintiff  paid  to  the  said 
defendant  the  sum  of  $500,  in  part  of  his  said  purchase-money,  or  sum  of 
$3,000  [and  the  said  S.  B.,  in  pursuance  and  part  performance  of  said 
agreement  on  his  part,  hath  delivered  up  possession  of  the  said  purchased 
premises  to  the  plaintiff,  who  hath  ever  since  and  still  retains  the  same]. 

That  the  plaintiff  hath  always  been,  and  still  is,  ready  and  willing  to 
perform  his  part  of  said  agreement,  and  on  having  a  good  and  marketable 
title  shown  to  the  said  estate  and  premises,  and  a  conveyance  of  the  fee- 
simple  thereof  discharged  of  all  incumbrances,  by  deed  of  general  war- 
ranty, as  provided  for  in  said  agreement,  executed  to  him,  to  pay  the  resi- 
due of  said  purchase-money,  or  sum  of  $3,000,  to  the  said  S.  B. 
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Thut,  on  the day  of ,  when  said  deed  was  to  be  delirered  by 

the  defendant  to  the  plaintiff,  by  and  nccording  to  the  terms  of  said 
agreement,  "B,"  the  plaintiff  tendered  to  the  ftaid  defendant  $2,500,  the 
balance  then  remaining  unpaid  of  said  purchase-money  to  the  defendant, 
and  demanded  from  said  defendant  such  conveyance  as  is  stipulated  for 
in  and  by  said  agreement;  but  the  said  defendant  then  refuited.  and 
always  hitherto  has  reruse<l,  and  still  refuses,  to  execute  i>uch  deed  to  the 
plaintiff 

And  thut  the  whole  of  said  residue  of  said  purcha.<te-money  of  said 
premifles,  $2.-'J0O,  hath  been  ready  and  unproductive  in  the  plaintiff's 
hands  for  completing  the  suid  purchase  from  thu  time  it  ought  to  have 
been  completed  by  the  terms  of  said  agreement,  and  the  plaintiff  is  ready 
and  hereby  offers  to  bring  and  deposit  said  sum  of  $2,5(i0  in  this  court,  or 
make  such  other  disposition  of  the  same  as  the  court  may  order  and 
direct. 

And  the  plaintiff  annexes  the  interrogatories,  marked  "C,"  to  this  his 
petition,  and  asks  that  the  defendant  be  required  to  answer  the  same 
under  oath  directly,  fully,  and  without  evasion,  or  mental  reservation. 

Wherefore,  the  plaintiff  prays  that  the  said  defendant  may  be  decreed 
specifically  to  perform  the  said  agreement  entered  into  with  the  plaintiff 
as  aforesaid,  and  to  make  a  good  and  marketable  title  to  the  said  prem- 
ises,  by  deed  of  general  warranty,  executed  and  acknowledged  in  due 
form  by  his  said  wife, ,  ns  himself,  the  plaintiff  being  ready  and  will- 
ing, and  hereby  offering  specifically  to  perform  the  said  agreement  on  his 
part,  and  to  pay  to  the  said  defendant  the  residue  of  said  purchase-money, 
or  sum  of  $3,000,  for  his  coots,  and  for  all  proper  relief. 

Ihterbooatories  Annexed  to  th«  PETmow. 

1.  Were  you  not  entitled  unto  the  said  estate  described  in  the  within 
petition,  with  the  appurtenances,  in  fee-simple  ? 

2.  Whether,  being  so  seized,  you  did  not,  at  or  about  the  time  men- 
tioned in  the  within  petition,  or  at  some  other  time,  and  if  so.  when,  cause 
all  said  estate  and  hereditaments  to  be  put  up  to  sale  by  public  auction 

by  the  said  Mr  M.  W.,  at .  pursuant  to  said  printed  particulars  and 

conditions  of  sale,  marked  "A."  previously  advertised  and  published 
thereof? 

3.  Whether  said  premises  were  not  bid  in  by  you  at  the  time  of  said 
auction  sale,  or  how  otherwise  ? 

4.  Whether  you  and  the  plaintiff  did  not  execute  the  agreement  filed 
herein,  marked  "B"? 

5.  Whether  the  plaintiff  did  not  then,  or  at  what  time,  pay  you  upon 
and  in  part  performance  of  said  agreement  $.*>00? 

6.  Whether  you  have  not  since  delivered  up  possession  of  the  said  prem* 
iaesto  the  plaintiff  7 

7.  Whether  the  plaintiff  did  not,  on  or  about ,  or  if  not,  at  what 
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time,  oflfer  to  pay  and  tender  to  you  the  sum  of  $2,500,  in  performance  and 
fulfillment  on  his  part  of  said  agreement,  and  then  and  there  demand  of 
you  a  conveyance  hy  a  good  and  suflScient  deed  of  general  warranty, 

duly  executed  and  acknowledged  by  yourself  and  your  said  wife,  , 

and  whether  you  did  not  then  refuse,  and  have  ever  since  refused,  so 
to  do? 

8.  Whether  you  do  not,  and  why  you  refuse  to  perform  your  part  of 
said  agreement? 

9.  And  whether  you  are  not  able  to  make  a  good  and  unincumbered 
title,  in  fee-simple,  to  the  said  estate  and  premises;  and  if  not,  why  not? 

Note. — In  Campbell  v.  Gittmgs,  19  O.  347,  it  was  held  that  an  action  at  law 
could  not  be  maintained  upon  covenants  against  a  party  who  was  to  execute 
and  deliver  a  warranty  deed,  and  the  plaintiflF  to  execute  and  deliver,  when  the 
deed  should  bo  tendered,  a  bond  and  murtgago  for  the  purchase-money,  though 
the  defendant  neglect  or  refuse  to  deliver  the  deed;  but  that  before  he  can 
maintain  such  action,  the  plaintiff  must  tender  such  bond  and  mortgage. 

In  equity,  to  entitle  to  specific  performance  readiness  and  willingness,  which 
terms  include  abilitj',  is  sufficient.  And  the  doctrine  of  Campbell  v.  Oittinga 
has  never  been  followed  in  Ohio,  except  in  a  case  pertaining  to  lands  sold  and 
agreed  to  be  conveyed.  The  tender  of  a  mortgage  upon  lands  to  whijb  the 
party,  at  the  time,  has  no  title,  the  same  being  yet  in  the  mortgagee,  would 
seem  to  be  a  useless  and  vain  act 

CONCLUSION. 

From  the  vast  number  of  approved  precedents  in  pleading,  at  com- 
mon law  and  iu  chancery,  which  exist  in  published  works,  it  would 
be  easy  to  adapt  to  the  Code  system  enough  to  fill  volumes ;  and  such 
a  collection  so  changed  would  be  of  inestimable  value  to  the  profes- 
sion, but  of  far  greater  value  when  the  practitioner  knows  how  to  em- 
ploy them  in  framing  his  pleadings  for  the  case  in  hand  by  molding 
them  to  the  Code.  The  law  upon  most  subjects  could  bo  written  there- 
from in  the  form  of  treatises  without  consulting  the  reports.  The  sole 
aim  of  this  part  of  the  work  is  to  show,  by  a  few  examples,  how  such  a 
mine  of  precedents  can  be  utilized,  so  that  every  member  of  the  pro- 
fession may  do  so  for  himself.  If  the  plan  of  this  work  be  sufficiently 
studied  to  be  understood,  the  author  working  with  and  aiding  the 
lawyer  who  is  endeavoring  to  make  practical  use  of  any  part  of  it,  such 
practitioner  will  be  able  to  excel  the  work  itself  in  any  such  particu- 
lar, as  he  will  have  vividly  iu  mind  the  facts  and  circumstances  of 
the  case  to  which  the  part  applies,  and  which  can  not  be  present  to  the 
mind  of  any  writer.  This  has  limited  the  number  of  forms  through- 
out, which  might  have  been  yreatly  increased,  the  purpose  being  to 
aid  every  one  iu  becoming  adept  iu  drawing  every  requisite  form  for 
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biiuself  without  tho  aid  of  any  book,  except  the  provUion«  of  the  Codtt 
iuw If  governing  the  matter. 

Ab  a  means  of  acquiring  skill  in  pleading,  many  of  the  ca.<»e8  re- 
{Kirted  in  the  Supreme  Court  reports  of  one's  state  can  be  nuuie  of 
L'reat  service,  by  drawing  the  pleadings  upon  which  they  were  deter- 
mined therefrom,  for  which  many  of  them  furnish  ample  material; 
and  concerning  muuy  important  allegations  contained  in  them,  such 
tiecisions  are  silent,  but  without  which  they  could  not  have  been 
iimde. 

In  reference  to  "  The  Common  Law  Proceedings  Act"  of  1852,  in 
England,  Mr.  Justice  Willes,  before  mentioned,  observed: 

"  It  must,  however,  be  remembered  tiiat  tiie  accurate  statement  of 
such  of  the  facts  and  circumstances  of  each  case  as  are  necessary  to  en- 
able the  plaintiff  on  the  one  hand  to  establish  his  entire  cause  of  action, 
and  the  defendant  on  the  other  to  sot  up  his  entire  defense,  U  diU  an 
essential  part  of  the  duty  of  counsel,  and  that,  although  a  final  defeat 
of  justice  upon  merely /orma/  grounds,  may  be  averted  by  the  pro- 
visions already  referred  to,  no  legisi^tive  enactment  can  in  all 
cases  prevent  the  expense  and  delay  which  result  from  the  necessity 
for  amending  untrue  or  imperfect  narratives  of  the  facts  relied  upon 
by  the  respective  parties.  Such  inconveniences  are  to  be  avoided  by 
taking  care  in  the  Hn:t  instance  to  make  the  pleadings  true  and  per- 
spicuous, adopting  tho  hwwn  and  undergtood  formida  used  for  the  sake 
of  brevity  in  ca?e<  tit  frequent  occurrence,  and,  when  there  is  no  such 
formulae,  stating  tho  material  facts  as  they  can  be  proved  to  end  in  intel- 
ligible  language." 

All  the  law  that  can  be  determined  in  any  case  has  its  roots  and 
lies  within  the  enviroument  of  the  pleadings. 
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COURTS  OF  THE  STATE  OF  OHIO. 

Constitution  (as  amended  October  9,  1883).  Article  4,  Section  1. 
The  judicial  power  of  the  state  is  vested  iu  a  Supreme  Court,  Circuit 
Courts,  Courts  of  Comraou  Pleas,  Courts  of  Probate,  justices  of  the 
peace,  and  such  other  courts  inferior  to  the  Supreme  Court,  as  the 
geueral  assembly  may  from  time  to  time  establish. 

(a)  The  Supreme  Court  of  the  United  States  has  appellate  jurisdic- 
tion, in  certain  cases,  over  the  courts  of  last  resort  in  the  several  states. 
Rev.  Stats.  U.  S.,  section  709.  In  such  cases,  the  proceeding  is  by 
writ  of  error,  which  writ  must  be  allowed  by  such  state  court,  or  by 
the  Supreme  Court  of  the  United  States,  or  a  judge  thereof,  before  it 
can  issue.  It  does  not  lie,  iu  such  cases,  as  a  matter  of  course.  Gl/ea- 
son  v.  Florida,  9  Wall.  779. 

SUPREME    COURT. 

Sec  2  (as  amended  October  9,  1883).  The  Supreme  Court  shall,  un- 
til otherwise  provided  by  law,  consist  of  j^-ye  judges,  a  majority  of  whom 
competent  to  sit  shall  be  necessary  to  form  a  quorum  or  to  pronounce 
a  decision,  except  as  hereinafter  provided.  It  shall  have  original  ju- 
risdiction in  quo  warranto,  mandamus,  habeas  corpus  and  procedendo,  and 
such  appellate  jurisdiction  as  may  be  provided  by  law.  It  shall  hold 
at  least  one  term  in  each  year  at  the  seat  of  government,  and  such 
other  terms,  there  or  elsewhere,  as  may  be  provided  by  law.  Tho 
judges  of  the  Supreme  Court  shall  be  elected  by  the  electors  of  the 
slate  at  large,  for  such  term,  not  less  than  five  years,  as  the  general 
assembly  may  prescribe,  and  they  shall  be  elected  and  their  official 
term  shall  begin  at  such  time  as  may  be  fixed  by  law.  In  case  the 
general  assembly  shall  increase  the  number  of  such  judges,  the  first 
term  of  each  of  such  additional  judges  shall  be  such,  that  in  each 
year  after  their  first  election,  an  equal  number  of  judges  of  the 
Supreme  Court  shall  be  elected,  except  in  elections  to  fill  vacancies; 
and  whenever  the  number  of  such  judges  shall  be  increased,  the  gen- 
eral assembly  may  authorize  such  court  to  organize  divisions  thereof. 
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not  exceeding  three,  each  division  to  coDsist  of  an  equal  number  of 
judges;  for  the  adjudication  of  c;i8cs,  a  majority  of  each  diviaion  shall 
oonstituteaquorum.andsuch  an  assignment  of  the  cn^'sto  each  divisiou 
may  be  made  a^  such  court  may  deem  expedient,  but  whenever  all  the 
judges  of  either  division  hearing  a  case  shall  not  concur  as  to  the 
judgment  to  be  rendered  therein,  ur  whenever  a  case  shall  involve 
the  constitutionality  of  an  act  of  the  geneml  a-s.-^emhly  or  of  an  act 
of  congress,  it  shall  bo  reserved  to  the  whole  court  for  adjudication. 
Thejudgesof  the  Supremo  Court  in  office  when  tliis  amendment  takes 
effect,  shall  continue  to  hold  their  offices  until  their  successors  are  elected 
and  qualified. 

Note. — No  legislation  at  this  dato  (January,  1887)  ha«  increased  th«  number 
of  supreme  Judges  ti  moro  tl)an  fivr,  nor  k'n;;tbened  the  term  of  office  beyond 
five  yean  The  term  of  office  of  a  judge  e!e«t3d  for  the  regular  term  com. 
mences  on  February  uinth  next  after  bis  election.  The  terms  of  the  judges  flrst 
elected  under  the  Constitution  of  18-31,  commenced  on  the  second  Monday  of 
February,  1852,  which  was  the  ninth  duy  of  the  month,  and  all  subsequent 
terms  of  J udges  elected  for  a  full  term  i.avo  begun  on  February  ninth  after 
their  election.  This  applies  to  the  terms  of  all  judges  of  tho  Circuit  and  Common 
Fleas  Courts.  Where  a  supreme  juJgo  is  elected  to  fill  n  vncancy,  the  vote  is 
«MUivassed  in  the  office  of  the  secretary  of  state,  in  thu  presence  of  the  auditor 
of  state  and  attornoy-general,  by  the  governor  and  secretary  of  »late,  within 
ten  days  from  the  first  dny  of  the  following  December,  when  the  Judge  elected 
qualifies  and  his  term  begins  for  tho  period  of  the  vucar.ey.    }  2086. 

The  salary  of  u  fupremo  judge  is  $4,000  per  yenr,  payable  quarterly  out 
of  tho  state  treasury,  and  can  not  be  increased  or  diminished  during  his  term 
of  office. 

Contests  of  tho  election  of  nil  judges,  except  probate  Judges  (which  are  triad 
by  the  Court  of  Common  Pleas)  are  tried  by  tho  senate. 

(a)  The  original  jurisdiction  of  the  Supreme  Court  is  limited  by 
the  Constitution  to  quo  warrarUo,  mafuiamiM,  habeas  corpus,  and  pro- 
cedendo.  Logan  Bank,  Ex  parte,  1  O.  S.  433 ;  Kent  v.  Mahaffy,  2  O.  B. 
498.  "  This  is  tho  only  original  jurisdiction  granted  by  tliis  instru- 
ment, and  it  would  bo  wholly  inconsistent  with,  and  in  a  great  meaa> 
uro  destructive  of,  the  judicial  system  it  ordain!<,  to  suppose  that  this 
original  jurisdiction  can  be  enlarged  by  law.  It  is  true  there  is  uo 
express  prohibition  against  it,  but  none  was  necessary.  The  court  can 
exercise  only  such  powers  as  tho  Constitution  it^eif  confers,  or  an- 
thorizesthe  legislature  tigrant.  Itcan  derive  no  power  elsewhere.  The 
only  jurisdiction*  that  the  legislature  i^  aulhorIzM  to  confer  upon  the 
Supreme  Court,  is  appellate  jurisdiction.  For  it  can  not  be  supposed 
that,  by  tho  general  grant  of  legislative  power,  in  the  second  article 
of  the  Constitution,  the  legislative  authority  to  confer  imwers  upon 
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courts  is  extended  beyond  the  authority  vested  in  the  assembly  by  the 
fourth,  or  judicial  article."  Kent  v.  Mahaffy,  2  O.  S.  498-9.  The 
Supreme  Court  is  limited  in  its  powers  to  the  decision  of  such  ques- 
tions as  properly  arise  in  the  due  course  of  law,  in  a  judicial  proceed- 
ing within  its  jurisdiction.     State  v.  Baughman,  38  O.  S.  455. 

(b)  The  power  to  grant  an  injunction  in  a  case  pending  in  the  Court 
cf  Common  Pleas  can  not  constitutionally  be  conferred  on  the  Supreme 
Court.  Kent  v.  Mahaffy,  2  O.  S.  498;  Griffith  v.  Commissioners,  etc., 
20  0.  609.  Nor  can  such  power  be  conferred  upon  a  single  judge  of 
the  Supreme  Court,  sitting  at  chambers.  Railroad  Co.  v.  Surd,  17  0. 
S.  144.  Nor  has  the  Supreme  Court  original  jurisdiction,  under  the 
Constitution,  to  hear  and  determine  an  action  purporting  to  be  brought 
therein  to  enjoin  illegal  taxes.      Wheeler  v.  Lynn,  8  O.  S.  393. 

(c)  The  appellate  jurisdiction  of  the  Supreme  Court  extends  only  to 
the  judgments  and  decrees  of  courts  created  and  organized  in  pursu- 
ance of  the  provisions  of  the  Constitution.  Therefore  the  appeal  from 
the  decision  of  the  auditor  of  state,  provided  in  the  seventy -fourth  sec- 
tion of  the  act  of  April  13,  1852,  "for  the  assessment  and  taxation 
of  all  property  in  this  state,"  etc.,  is  in  conflict  with  the  provisions  of 
the  Constitution,  from  which  the  jurisdiction  of  the  court  is  derived, 
and  hence  can  not  be  had.     Logan,  etc..  Bank,  Ex  parte,  1  O.S.  432. 

(cf)  The  statute  authorizing  the  reservation  of  a  cause  by  a  District 
Court,  or  the  supreme  judge  sitting  therein,  for  decision  by  the  Su- 
preme Court,  is  constitutional.     Chase  v.  Waskbume,  2  O.  S.  98. 

The  District  and  Supreme  Courts  are  capable  of  receiving  jurisdic- 
tion to  review  cases  decided  by  themselves.  Longworth  v.  Sturges,  4 
O.  S.  690. 

By  the  Constitution,  and  the  act  of  February  19,  1852,  for  the 
organization  of  the  courts,  ample  power  was  given  to  the  Supreme 
Court  to  review  a  judgment  of  the  late  Supreme  Court  (the  court  cre- 
ated by  the  Constitution  of  1802)  on  the  circuit.  Groves  v.  Stone,  3  O. 
S.  576. 

(e)  By  amendment  to  the  Constitution  adopted  October  13,  1885, 
state,  county,  and  judicial  officers,  and  members  of  congress  are  to  be 
elected  on  the^rsf  Tuesday  a/i!er  the  first  Monday  in  November,  instead 
of  the  second  Tuesday  of  October,  as  formerly.  This  does  not  apply  to 
courts  inferior  to  the  Supreme  Court  created  by  the  legislature,  the 
judges  of  which  are  to  be  elected  at  the  times  prescribed  in  the  legis- 
lation creating  such  courts. 

SUPREME   COURT   COMMISSION. 

Art.  4,  Sec.  22.   (^Amendment  adopted  October  12, 1875. )    A  commis- 
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sion,  which  shall  cousist  of  five  members,  shall  be  appointed  by  the 
governor,  with  the  advice  and  cuoiient  of  the  senate,  the  members  of 
which  shall  hold  office  for  the  term  of  three  years  from  and  after  the 
first  <lay  of  February,  1876,  to  dispose  of  such  port  of  the  bussiness 
then  on  the  dockets  of  the  Supreme  Court  as  shall,  by  arrangement 
between  said  commission  and  said  court,  be  transferred  to  such  com- 
mission; and  said  eoniniission  shall  have  like  jurisdiction  and  power  in 
respect  to  such  business  us  are  or  may  be  vested  in  said  court ;  and  the 
members  of  said  commission  shall  receive  a  like  compensation  for  the 
time  being  with  the  judges  of  said  court  A  raajorily  of  the  members 
of  said  commission  shall  be  necessiiry  to  form  a  quorum  or  pronounce 
a  decision,  and  its  decbion  shall  be  certified,  entered,  and  enforced  as 
the  judgments  of  the  Supreme  Court,  and  at  the  expiration  of  said 
commission  all  business  undisposed  of  shall  by  it  be  certified  to  the 
Supreme  Court,  and  disposed  of  as  if  said  commission  had  never  existed. 
The  clerk  and  reporter  of  said  court  shill  be  the  clerk  and  reporter  of 
said  commission,  and  the  commission  shall  have  such  other  attendants, 
not  exceeding  in  numl)er  those  provided  by  law  for  said  court,  which 
attendants  said  commission  may  appoint  and  remove  at  its  pleasure. 
Any  vacancy  occurring  in  said  commission  shall  Ix;  filled  by  appoint- 
ment of  the  governor,  with  the  advice  and  consent  of  t'le  senate,  if  the 
senate  be  in  session ;  and  if  the  senate  be  not  in  session,  by  the  gov- 
ernor ;  but  in  such  last  case,  such  apfxiintment  shall  expire  at  the  end 
of  the  next  session  of  the  general  assembly.  The  general  assembly  may, 
on  application  of  the  Supreme  Court,  duly  entered  on  the  journal  of 
the  court  and  certified,  provide  by  law,  whenever  two-thirds  of  each 
.house  shall  concur  therein,  from  time  to  time,  for  the  ap|K)intment  in 
like  manner  of  a  like  commission  with  like  powers,  jurisdiction,  and 
duties  ;  provided,  that  the  term  of  any  such  commission  shall  not  ex- 
ceed two  years,  nor  shall  it  be  created  oftener  than  once  in  ten  yean. 

Note. — Tho  decitiont  of  the  commUsion  from  Fobruary  1,  187»),  to  February 
2,  1879,  are  reported  in  volumes  27,  28,  80,  and  3.*^  O.  8.  On  March  SO,  1888, 
another  commission  fur  two  years  was  provided  for,  which  qualified  April  17, 
1883.  Its  reported  decisions  are  contained  in  vohirocs  40  and  41  O.  S.  In 
view  of  the  provixions  of  tho  Constitution  as  amended  in  1883,  nuthorixin^  the 
number  of  the  jnd:;es  of  tho  Supremo  Court  to  bo  increased  and  the  formation 
of  the  court  in  divisions,  there  would  seem  to  bo  no  further  occasion  for  the 
erwUon  of  a  commission  under  this  provision  of  the  Constitution. 

(o)  The  powei'of  the  Supreme  Court  to  vacate  or  mo<lify  its  jndg^ 
ments  or  orders,  after  the  term,  extends,  since  tho  expiration  of  the 
Supreme  Court  Commission,  to  the  judgments  and  orders  of  tlutt  body. 
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as  fully  as  to  judgments  and  orders  of  the  Supreme  Court.     Murphy  v. 
Swadner,  32  O.  S.  672. 

(b)  The  Supreme  Court  has  no  power  to  rehear  a  cause  decided  by 
the  late  Supreme  Court  Commission  on  the  ground  that  the  same  was 
erroneously  determined.  Maud  v.  Maud,  32  O.  S.  540.  And  the  action 
of  the  commission  in  dismissing  a  proceeding  in  error,  and  overruling 
a  motion  to  reinstate  the  same,  is  final.  Ateherly  v.  Dickinson,  32  O. 
S.  537. 

CIRCUIT   COURTS. 

The  Circuit  Court  shall  have  like  original  jurisdiction  with  the  Su- 
preme Court  (Constitution,  article  4,  section  6),  and  such  appellate 
jurisdiction  as  may  be  provided  by  law.  Such  courts  shall  be  com- 
posed of  such  number  of  judges  as  may  be  provided  by  law,  and  shall 
be  held  in  each  county,  at  least  once  in  each  year.  The  number  of  cir- 
cuits, and  the  boundaries  thereof,  shall  be  prescribed  by  law.  Such 
Judges  shall  be  elected  in  each  circuit  by  the  electors  thereof,  and  at 
such  time  and  for  such  term  as  may  be  prescribed  by  law,  and  the 
same  number  shall  be  elected  in  each  circuit.  Each  judge  shall  be 
competent  to  exercise  his  judicial  powers  in  any  circuit.  The  general 
assembly  may  change,  from  time  to  time,  the  number  or  boundaries  of 
the  circuits.  The  Circuit  Courts  shall  be  the  successors  of  the  District 
Courts,  and  all  cases,  judgments,  records,  and  proceedings  pending  in 
said  District  Courts,  in  the  several  counties  of  any  district,  shall  be 
transferred  to  the  Circuit  Courts  in  the  several  counties,  and  be  pro- 
ceeded in  as  though  said  District  Courts  had  not  been  abolished,  anJ 
the  District  Courts  shall  continue  in  existence  until  the  election  and 
qualification  of  the  judges  of  the  Circuit  Courts. 

Note. — Section  5  of  the  Constitution  of  1851,  which  was  repealed  by  the 
anaendment  of  1883,  provided  that  "District  Courts  shall  be  composed  of  the 
judges  of  the  Court  of  Common  Pleas  of  the  respective  districts,  and  one  of  the 
judges  of  the  Supremo  Court,  any  three  of  whom  shall  be  a  quorum,  and  shall 
beheld  in  each  county  therein,  at  least  once  in  each  year;  but  if  it  shall  be 
found  inexpedient  to  hold  such  court  annually,  in  each  county  of  any  district, 
the  general  assembly  may,  for  such  district,  provide  that  said  court  shall  hold 
at  least  three  annual  sessions  therein,  in  not  less  than  three  places;  provided, 
that  the  general  assembly  may,  by  law,  authorize  the  judges  of  each  district  to 
fix  the  times  of  holding  the  courts  therein."  And  the  repealed  section  6  pro- 
vided that  "  the  District  Court  shall  have  like  original  jurisdiction  with  the 
Sapreme  Court,  and  such  appellate  jurisdiction  as  may  be  provided  by  law." 
Now  the  Supreme  Court  and  Common  Pleas  Courts  are  composed  entirely  of 
judges  elected  for  such  respective  courts.  No  judge  of  one  of  these  courts  can 
do  any  official  act  as  judge  of  any  other  court. 
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OROANIZATIOX  OF  THE  CIRCUIT  COURT. 

By  the  act  of  April  14,  18S4  (81  v.  16S-172,  Sup.,  p.  36),  which 
took  effect  June  1, 1884,  and  subtantially  re-enacted  (82  v.  19),  the  elec- 
tion of  judges  and  organization  of  the  Circuit  Court  were  provided  for. 
The  .«tate  wa^  divided  into  seven  circuit*!,  as  follows  : 

First  circuit.  The  counties  of  Hamilton,  Clermont,  Butler,  Warren, 
and  Clinton. 

Second.  Preble,  Darke,  Shelby,  Miumi,  Montgomery',  Champaign, 
Clarke,  Greene,  Fayette,  Madis«jn,  and  Franklin. 

Third  Mercer,  Van  Wert,  Paulding,  Defiance,  Williams,  Fulton, 
Henry,  Putnam,  Allen,  Auglaize,  Wood,  Hancock.  Hardin,  Logan, 
Union,  Seneca,  Marion,  Wyandot,  and  Crawfonl. 

Fourth.  Brown,  Adams,  Highland,  Pickaway,  Roes,  Pike,  Scioto, 
Lawrence,  Gallia,  Jackson,  Meigs,  Vinton,  Hocking,  Athens,  Wash- 
ington, and  Monroe. 

Fifth.  Morrow,  Richland,  Ashland,  Knox,  Licking,  Fairfield,  Perry, 
Morgan,  Muskingum,  Coshocton.  Holmes,  Wayne,  Stark,  Tuscarawas, 
And  Delaware. 

Sixth.  Lucas,  Ottawa,  Sandusky,  Erie,  Huron,  Lorain,  Medina,  Sum- 
mit, and  Cuyahoga. 

Sei'cnth.  Lake,  Ashtabula,  Geauga.  Trumbull,  Portage.  Mahonin;^, 
Columbiana,  Carroll,  Jefferson,  Harrison,  Guernsey,  Belmont,  and  No* 
ble  counties.     (See  82  v.  19-20.) 

The  election  of  three  judges  in  each  circuit  was  prescribed,  the  first 
«lection  to  be  held  on  the  second  Tuesday  of  October,  1884,  in  the 
same  manner  as  the  election  of  Common  Pleas  judges.  A  majority  of 
auch  judges  were  made  competent  to  sit  and  perform  all  the  judicial 
functions  of  the  court.  The  regular  term  of  such  judges,  after  the 
first  election  is  fixed  at  six  years.  Thos^e  elected  at  the  first  election 
were  to  hold  their  offices  for  twu,  four,  and  six  years,  to  be  determined 
b^  lot  in  the  manner  provided  in  such  act.  Their  salaries  were  fixed 
at  $4,000  i>er  year,  payable  quarterly  out  of  the  state  treasury ;  and 
they  can  receive  no  fees  or  perquisites  or  hold  any  other  office  of  trust 
or  profit  under  the  authority  of  the  United  States  or  of  this  state, 
and  all  votes  cast  for  them  for  any  elective  office,  other  than  a  judicial 
one,  are  void.  Their  respective  terms  of  office  commenced  on  Febru- 
ary 9,  1885,  and  one  judge  in  each  circuit  is  to  be  elected  for  the  term 
of  six.  years  every  two  years  thereafter.  The  judge  not  holding  by 
appointment  having  the  shortest  term  to  serve  is  made  the  presiding 
judge  of  his  circuit.  The  judges  of  the  Circuit  Courts,  or  a  majority 
of  them,  mav  make  and  publish  uniform  rules  of  practice  for  all  the 
U 
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circuits,  not  in  conflict  with  law  or  the  rules  of  the  Supreme  Court.. 
They,  by  order,  fix  the  terms  of  the  court  in  each  county,  a  copy  of 
which  order  is  delivered  to  the  secretary  of  state,  and  to.  the  clerk  of 
each  county,  a  copy  of  the  order  fixing  the  terras  in  his  circuit,  which 
is  to  be  published  once  a  week  for  three  consecutive  weeks  in  one  or 
more  newspapers  having  a  general  circulation  in  such  county.  The 
times  of  the  terras  may  be  changed  or  amended  by  the  judges  of  the 
circuit.     (See  81  v.  170,  section  4546,  and  83  v.  39,  section  449.) 

At  the  annual  sessions  of  the  judges,  on  the  third  Tuesday  in 
September,  in  the  Supreme  Court  room,  in  the  city  of  Columbus, 
they  choose  one  of  their  number  chief  justice  for  the  ensuing  judi- 
cial year,  commencing  on  the  first  of  January. 

Circuit  Courts  take  the  place  of  District  Courts,  and  have  no  original 
jurisdiction,  except  such  as  is  conferred  upon  them  by  the  Constitution 
and  the  legislature  can  confer  no  original  jurisdiction  upon  them  ;  but 
they,  like  the  Supreme  Court,  may  issue  writs  of  supersedeas  in  any 
case,  and  all  other  writs  not  specially  provided  for,  when  they  are  nec- 
essary for  the  exercise  of  jurisdiction  in  the  due  administration  of  jus- 
tice. Two  terms  are  required  to  be  held  in  every  county  in  each  year, 
and  a  term  may  continue  longer  in  any  county,  when  the  business  re- 
quires it,  than  the  time  allotted  to  such  county.  A  judge  may  sit  as 
a  member  of  the  Circuit  Court  in  any  county  in  the  state,  when  a 
local  circuit  judge  does  not  sit  at  a  term  of  the  court  in  such  county. 

COURT   OF   COMMON   PLEAS. 

Art.  4,  Sec.  3,  Const.,  1851.  The  state  shall  be  divided  into  nine 
Common  Fleas  districts,  of  which  the  county  of  Hamilton  shall  consti- 
one,  of  compact  territory ,  and  bounded  by  county  lines  and  each  of  said 
districts,  consisting  of  three  or  more  counties,  shall  be  subdivided  into 
tJiree  parts,  of  compact  territory,  bounded  by  county  lines,  and  as  nearly 
equal  in  population  as  practicable ;  in  each  of  which,  one  judge  of  the 
Court  of  Common  Pleas  for  said  district,  and  residing  therein,  shall  be 
elected  by  the  electors  of  said  subdivision.  Courts  of  Common  Pleas 
shall  be  held,  by  one  or  more  of  these  judges,  in  every  county  in  the 
district,  as  often  as  may  be  |  rovided  by  law  ;  and  more  than  one  court, 
or  sitting  thereof,  may  be  held  at  the  same  time  in  each  district. 

Sec.  15,  ih.  The  general  assembly  may  increase,  or  diminish,  the 
number  of  the  judges  of  the  Supreme  Court,  the  number  of  the  dis- 
tricts of  the  Court  of  Common  Pleas,  the  number  of  judges  in  any 
district,  change  the  districts,  or  the  subdivisions  thereof,  or  establish 
other  courts,  whenever  two-thirds  of  the  members  elected  to  each  house 
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•biul  coDcur  therein ;  but  no  such  chaugc,  addition,  or  diminution,  shall 
vacate  the  office  of  any  judge. 

(a)  To  construe  properly  article  4,  section  3,  reference  must  he  had 
to  other  parts  of  the  Constitution.  It  certainly  can  not  mean  that  the 
number  of  the  districts  shall  always  continue  to  l)c  nine,  since  power  is 
given  to  the  general  a.<senibly  to  increase  or  diminish  them.  §  15. 
It  is  equally  clear  that  it  can  not  mean  that  the  county  limits  shall 
always  remain  the  same,  ns  full  power  is  given  to  change  them  and  to 
make  new  counties.  Article  2,  §  30.  To  bold,  on  the  other  baud, 
tliat  the  limits  of  the  districts  must  of  necessity  enlarge  or  diminish  with 
the  counties  named  as  embraced  in  them,  would  be  to  say  tliat  Hamil* 
ton  county,  so  reduced  by  division  as  to  contain  but  twenty  thousand 
inhabitauts,  would  still  constitute  a  district  and  be  entitled  to  elect 
three  judges.  When  taken  in  connection  with  the  fact  that  the  consti- 
stitutional  convention  itself  proceeded  to  make  the  division  referred  to 
in  this  section  (see  article  11,  section  12),  it  is  very  clear  to  us  that  it 
must  be  regarded  mainly  as  prescribing  a  rule  for  the  government  of 
their  own  acti<m,  and  when  they  did  act  in  accordance  with  it,  and 
fixcil  the  districts  by  definite  boundaries,  they  must  so  remain,  secur- 
ing  to  ail  the  citizens  included  within  them  their  right  of  snifrage 
in  such  districts,  until  changed  by  legislative  euactments.  iitate  v. 
Dudley,  1  O.  S.  437-449  (lianney,  J.) 

(6)  Except  in  Hamilton  county,  the  sulxlivisions  in  a  district  can  be 
neither  more  nor  less  than  three.     District  Court  Ckue,  34  O.  S.  431. 

(e)  The  judges  of  the  Court  of  Common  Plea^  are  judges  of  their 
respective  districts,  and  not  of  the  mere  subdivision  thereof.  The 
subdivision  of  the  districts  is  for  election  purpotvs  merely.  Ilarri*  v.  Gettf 
4  O.  S.  472.  And  there  is  nothing  in  the  Constitution  that  forbids  the 
holding  of  Common  Pleas  Courts  in  different  counties  of  a  subdivision 
at  the  same  time.     lb. 

(d)  Article  4,  section  15.  It  is  perfectly  clear  that,  upon  the 
creation  of  any  additional  court  by  the  legislature,  the  judicial  officer 
naist  be  electe<l  as  such,  by  the  electors  of  the  district  for  which  such 
court  is  created  (article  4,  section  10),  and  it  is  not  within  the  com- 
j)etency  of  the  legislature  to  clothe  with  judicial  power  any  officer  or 
j>erHon  not  electetl  as  judge.  Jjogan  Br.  Batik,  Ex  parte,  1  O.  S.  432- 
434  (Corwin,  J.) 

(e)  All  the  powers  and  jurisdiction,  civil  and  criminal,  of  a  justice 
of  the  peace,  may  be  conferred  upt>n  mayors  of  municipal  corpora* 
tions,  provided  the  act  be  pjissed  by  a  vote  of  two-thinls  of  all  the 
members  elected  to  each  house  of  the  general  assembly.  iSksomioat 
Northern  Indiana  v.  MilUhen,  7  O.  S.  383. 


1280  CODE  PRACTICE  AND  PRECEDENTS. 

Such  concurrence  will,  in  the  absence  of  all  showing  to  the  con- 
trary, be  presumed.     lb.;  Miller  v.  State,  3  O.  S.  475. 

(/)  The  general  assembly  may  provide  for  the  election  of  a  suc- 
cessor to  any  such  additional  judge,  but  in  the  absence  of  words  clearly 
indicating  such  purpose,  no  such  election  is  authorized.  State  v. 
Brown,  38  O.  S.  344. 

(g)  The  legislature  can  not  vacate  the  office  of  any  judge  of  a  court 
established  by  this  Constitution  by  repealing  the  act  creating  such 
judge.  But  the  Constitution  has  not  limited  the  power  of  the"general 
assembly  to  abolish  courts  created  by  the  legislature,  nor  its  power  to 
vacate  the  office  of  judges  of  such  courts.  State  ex  rel.  Flinn  v. 
WHght,  7  O.  S.  333. 

This  power  has  also  been  exercised  by  the  legislature  as  to  the  Su- 
perior Courts  and  judges  of  the  city  of  Cleveland  and  Montgomery 
county. 

Art.  4,  Sec.  4.  Jurisdiction.  The  jurisdiction  of  the  Courts  of 
Common  Pleas,  and  of  the  judges  thereof,  shall  be  fixed  by  law. 

(a)  The  Constitution  confers  no  jurisdiction  whatever  upon  the  Court 
of  Common  Pleas,  in  either  civil  or  criminal  cases.  It  is  made  capable 
of  receiving  jurisdiction  in  all  such  cases,  but  can  exercise  none  until 
conferred  by  law.     Stevens  v.  State,  3  O.  S.  453. 

(b)  Article  2,  section  26,  provides  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state;"  and  when  such 
general  law  has  been  enacted  conferring  upon  the  Court  of  Common 
Pleas  jurisdiction  in  civil  and  criminal  cases,  and  defining  and  pro- 
viding for  the  exercise  of  such  jurisdiction,  other  courts,  as  to  such 
subject-matter,  can  only  be  vested  with  concurrent,  not  exclusive  juris- 
diction, as  that  would  destroy  the  uniformity  of  the  jurisdiction  of  the 
Court  of  Common  Pleas  "throughout  the  state,"  which  is  imperatively 
required  by  the  Constitution.     Kelley  v.  State,  6  O.  S.  269-273. 

(c)  At  present  (January,  1887)  there  are  ten  Common  Pleas  districts 
in  the  state : 

1.  Hamilton,  with  seven  judges;  three  regular  and  four  additional. 

2.  First  subdivision — Butler,  Preble,  Montgomery,  Darke,  with 
three  judges. 

Second — Champaign,  Miami,  with  two  judges ;  one  regular,  one 
additional. 

Third — Warren,  Clinton,  Greene,  Clarke,  with  four  judges. 

3.  First  subdivision — Shelby,  Auglaize,  Mercer,  Allen,  Van  Wert, 
with  two  judges. 

Second — Paulding,  Defiance,  Williams,  with  one  judge. 
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Third — Fulton,  Henry,  Putnam,  with  one  judge. 

4.  First  subdivision — Lucai*,  Ottawa,  Sandusky,  Erie,  Huron,  with 
five  judges. 

Second — Lorain,  Medina,  Summit,  with  two  judges. 
Third — Cuyahoga,  with  six  judges. 

5.  First  subdivision — Clermont,  Brown,  Adams,  with  two  judges. 
Second-  Ross,  Highland,  Fayette,  with  three  judges. 

Thinl — Franklin,  Pickaway,  Madison,  with  four  judges. 

6.  First  subdivision— Licking,  Knox,  Delaware,  with  two  judges. 
Second — Morrow,  Riohland,  Ashland,  with  two  judges. 

Third — Wayne,  Holmes,  Coshocton,  with  two  judges. 

7.  First  subdivison — Fairfield,  Perry,  Hocking,  with  two  judges. 
Second — Jackson,  Vinton,  Pike,  Scioto,  Lawrence,  with  two  judges. 
Third — Grallia,  Meigs,  Athens,  Washingtfin,  with  two  judges, 

8.  First  subdivision — Muskingum,  Morgan,  Noble,  Guernsey,  with 
two  judges. 

Second — Belmont,  Monroe,  with  one  judge. 

Third — Jeflerson,  Harrison,  Tuscarawas,  with  two  judges. 

9.  First  subdivision — Stark,  Carroll,  Columbiana,  with  two  judges. 
Second — Trumbull,  Portage,  Mahoning,  with  two  judges. 

Thirtl — Geauga,  Lake,  Ashtabula,  Avith  two  judges. 

10.  First  8ul>division — Wood,  Hancock,  Seneca,  Hardin,  with  two 
judges. 

Second — Crawford,  Marion,  Wyandot,  with  one  judge. 

Third — Union,  Logan,  with  one  judge. 

Salaries.  These  judges,  whose  regular  terms  are  five  years,  receive 
each  from  the  state  a  salary  of  $2,500  per  year,  payable  quarterly. 
In  addition,  the  judges  in  Hamilton  county  receive  $<3,500  additional 
from  the  county  treasury,  payable  quarterly,  and  in  some  other 
counties  a  salary  additional  to  that  paid  by  the  state  la  paid  by  such 
counties.  This  additional  com[)ensation  must  be  authorized  by  the 
legislature,  and  must  precede  the  term  of  a  judge  who  can  nH?eive  the 
same. 

JURISDICTION. 

Sec.  456.  The  Court  of  Common  Pleas  shall  have  origioal  juris* 
diction  in  all  civil  cases  where  the  sum  or  matter  in  dispute  exceeds 
the  pxc/urfivc  original  jurisdiction  of  justices  of  the  peace;  and  appel- 
late jurisiliction  fn>m  the  decision  of  county  commissioners,  justices  of 
the  peace,  and  other  inferior  courts  in  the  proper  county,  in  all  civil 
case.N,  subject  to  the  regulations  provide<l  by  law.  It  shall  have  orig- 
inal jurisdiction  of  all  crimes  an«l  offenses,  except  in  cases  of  minor 
oflenses,  the  exclusive  jurisdiction  of  whicH  is  vested  in  justices  of  the 


1282  code'  practice  and  precedents. 

peace,  or  that  may  be  vested  in  courts  inferior  to  the  Common  Pleas: 
provided,  however,  that  in  all  criminal  cases  where  a  person  is  indicted 
and  tried  in  the  Court  of  Common  Pleas  for  an  offense  properly  cogniz- 
able therein,  and  he  is  found  guilty  of  any  such  minor  offense  embraced 
within  the  terms  of  the  indictment,  the  jury  shall  so  return  in  their 
verdict,  and  the  court  iihall  thereupon  proceed  to  pass  the  sentence 
prescribed  by  law,  in  such  case. 

(a)  The  amount  claimed  by  the  party  in  his  pleading  determines 
jurisdiction.  If  he  recovers  an  amount  less  than  that  of  which  the 
court  has  jurisdiction,  he  can  not  recover  his  costs,  each  party  being 
liable  for  the  costs  made  by  himself.  Norton  v.  HaH,  1  O.  154; 
Jenney  v.  Gray,  5  O.  S.  45 ;  Brunnaugh  v.  Worley,  6  O.  S.  598. 

(b)  The  Common  Pleas  Court,  or  a  judge  thereof  (section  5727),  may 
issue  the  writ  o{  habeas  corpixs:  The  court  also  has  jurisdiction  in  rnanr 
damns  (section  6742)  ;  but  not  in  quo  warranto  (section  6767),  or  pro- 
cedendo. 

Its  jurisdiction  on  appeal  is  treated  under  the  subject  of  appeals  to 
the  Court  of  Common  Pleas,  ante. 

The  same  remark  will  apply  to  error  to  the  Court  of  Common  Pleas, 
which  is  appellate  in  its  character. 

Terms  of  the  court,.  In  each  county  not  loss  than  three  terms  of  the 
court  are  to  be  held  every  year.  The  j  udges  of  each  district  fix  the 
times  of  commencing  such  terms  in  every  county  in  such  district  for 
the  ensuing  judicial  year;  and  such  times  may  be  changed  by  the 
order  of  such  judges.  Each  year  the  terms  are  fixed  for  the  ensuing 
judicial  year,  which  commences  January  1st,  on  the  third  Tuesday  of 
October.  The  clerk  of  each  county  enters  such  orders  upon  the  jour- 
nal of  the  court  in  his  county,  and  the  entry  is  sufficient  evidence  of 
the  times  of  such  terms. 

Secs.  457  (83  v.  39)  and  458.  Copies  of  the  orders  fixing  such  terms 
are  transmitted  by  the  judges  and  filed  with  the  secretary  of  state.  The 
judges  of  the  district  apportion  the  labors  of  the  several  judges  within 
the  district  as  nearly  equally  as  possible,  and  each  judge  is  required  in 
each  year  to  hold  open  session  of  his  court  two  hundred  and  forty  days, 
unless  all  the  business  assigned  to  him  is  sooner  disposed  of.  §  468. 
In  Cuyahoga  county,  see  section  466;  Hamilton,  section  464. 
Before  the  creation  of  the  Circuit  Court,  District  Court  was  held  in 
the  several  Common  Pleas  districts  by  three  of  the  judges  therein, 
either  alone  or  with  a  judge  of  the  Supreme  Court,  any  two  of  whom 
constituted  a  quorum  to  determine  any  matter  pending  in  such  District 
Court. 
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PBOBATE  COURT  AXD  JUDOB. 

Art.  4,  Sec.  7,  Const.,  1851.  There  shall  be  established  in  each 
couDty,  a  Probate  Court,  which  shall  be  a  cuurt  of  record,  open  at  all 
times,  and  holden  by  one  judge,  elected  by  the  voters  of  the  county, 
who  shall  hold  his  office  for  the  term  of  three  years,  and  shall  receive 
such  compensation,  payable  out  of  the  county  treasury,  or  by  fees,  or 
both,  as  shall  be  provided  by  law. 

(a)  The  Probate  Courts  of  this  state  are,  in  the  fullest  sense,  court") 
of  record  They  belong  to  the  class  whose  records  im{K}rt  absolute  ver- 
ity, that  are  competent  to  decide  on  their  own  jurisdiction,  and  to 
exercise  it  to  final  judgment,  without  setting  forth  the  farts  and  evi- 
dence on  which  it  is  rendered.     Shroyer  v.  Bichviond,  16  O.  S.  455. 

(6)  Jurisdiction  may  be  conferred  ujwn  the  Court  of  Common  Pleas 
to  appoint  guardians  of  the  proi>erty  of  persons  incapable  of  taking 
care  of  and  preserving  their  property,  by  reason  of  intemperance  and 
habitual  drunkenness ;  and  this  is  not  in  conflict  with  the  provisions 
of  this  section  defining  the  jurisdiction  of  Probate  CourUi.  Hagany 
V.  Ohnen,  29  O.  S.  82. 

And  jurisdiction  may  be  given  to  the  Probate  Court  in  one  county 
which  is  denied  to  it  in  others.  This  applies  only  to  the  Probate 
Court  by  virtue  of  Art.  4,  §  4.  This  being  only  concurrent  does  not 
make  the  jurisdiction  of  the  Common  Pleas  differ  in  different  coun- 
ties.    Kelley  v.  State,  6  O.  S.  2B9-273. 

Art.  4,  Sec.  8,  Const.,  1851.  Tlie  Probate  Court  siiall  have  juris- 
diction in  probate  and  testamentary  matters,  the  ap]x>intment  of  ad- 
ministrators and  guardians,  the  settlement  of  the  accounts  of  execu- 
tors, administrators,  and  guardians,  and  such  jurisdiction  in  habeas  cot' 
jnu,  the  issuing  of  marriage  licen.ses,  and  for  the  sale  of  land  bv  ex- 
ecutors, administrators,  and  guardians,  and  such  other  jurisdiction,  in 
any  county  or  eoinUies,  as  may  be  provided  by  law. 

(a)  There  exists  no  constitutional  impediment  to  investing  the  Pro* 
bate  Court  with  power  up)n  final  settlement  with  the  administrator  of 
an  intestate  estate,  to  order  distribution  of  the  money  remaining  in  his 
hands  to  the  persons  entitled  thereto.  J/c/ximj/A/iii  v.  MclAtuyhlin,  4 
O.  8.  508. 

(5)  Jurisdiction  as  may  be  provided  by  law  may  l>e  conferred  upon 
the  Probate  Court,  in  any  county  or  counties,  concurrent  with,  but 
not  exclusive  of,  that  conferred  upon  the  Court  of  Common  Pleas.  The 
words,  "  in  any  county  or  countie.'*,**  were  probably  u«»«l  rather  as  en- 
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abling  than  restrictive  language,  and  were  designed  to  permit  the  gen- 
eral assembly — notwithstanding  the  provisions  of  the  twenty-sixth 
section  of  the  second  article,  requiring  all  laws  of  a  general  nature  to 
have  a  uniform  operation  throughout  the  state — in  its  discretion  to 
confer  upon  the  Probate  Court  more  extended  powers  in  some  counties 
than  in  others.  Upon  the  opposite  construction,  a  power  to  confer  the 
jurisdiction  in  one  county  by  a  local  enactment  is  a  power  to  confer  it 
in  all  the  counties  in  the  same  manner,  which  brings  us  to  the  absurd 
conclusion  that  the  legislature  is  competent  to  do  by  ninety  laws  what 
it  is  incompetent  to  do  by  one.  Giesey  v.  Railroad  Co.,  4  0.  S.  308- 
320  (Ranney,  J.). 

(c)  The  Common  Pleas  Court,  sitting  as  a  Probate  Court  under  the 
Constitution  of  1802,  had  no  chancery  jurisdiction.  GilUkund  v.  Sellers,. 
2  O.  S.  223,  Nor  has  the  Probate  Court  any  such  jurisdiction  ex- 
cept as  conferred  specially  by  statute,  when  it  is  concurrent,  as  to  the 
matters  so  conferred  upon  it,  with  the  jurisdiction  of  the  Comraoa 
Pleas. 

Sec.  523.  There  is  established  in  each  county  of  this  state  a  Pro- 
bate Court,  which  shall  be  held  at  the  county  seat,  in  an  office  in 
which  shall  be  deposited  and  safely  kept  by  the  judge  of  the  court  all 
books,  records,  and  papers  pertaining  to  the  court;  and  such  office 
shall  be  furnished  by  the  county  commissioners,  and  provided  with, 
suitable  cases  for  the  safe-keeping  and  preservation  of  the  books  and 
papers  of  the  court,  and  also  with  such  blank  books,  blanks,  and 
stationery  as  are  required  by  the  judge  in  the  discharge  of  his  official 
duties. 

Jurisdiction —  When  by  judge  of  Common  Pleas  Court.  Sec  524.  The 
Probate  Court  shall  have  exclusive  jurisdiction,  except  as  hereinafter 
provided : 

First,  To  take  the  proof  of  wills,  and  to  admit  to  record  authenti- 
cated copies  of  wills  executed,  proved,  and  allowed  in  the  courts  of 
any  other  state,  territory,  or  country ;  and  in  case  of  the  sickness  or 
unavoidable  absence  of  the  probate  judge,  any  of  the  judges  of  the 
Court  of  Common  Pleas  may  take  proof  of  wills  and  approve  of  any 
bonds  to  be  given,  but  the  record  of  such  acts  shall  be  preserved  in 
the  usual  records  of  the  Probate  Court: 

Second,  To  grant  and  revoke  letters  testamentary  and  of  adminis- 
tration :  , 

TIdrd,  To  direct  and  control  the  conduct  and  to  settle  the  accounts 
of  executors  and  administrators,  and  to  order  the  distribution  of  es- 
tates : 
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FourOi,  To  appoint  and  remove  guardians,  to  direct  and  control 
their  conduct,  and  to  settle  their  accounts : 

FifUiy  To  grant  marriage  licenses,  and  licenses  to  ministers  of  the 
gospel  to  solemnize  marriages: 

Siith,  To  make  inquests  respecting  lunatics,  insane  persons,  idiots, 
and  deaf  and  dumb  persons,  subject  by  law  to  guardianship : 

Seirnth,  To  make  inquests  of  the  amount  of  compensation  to  be 
made  to  the  owners  of  real  estate  when  appropriated  by  any  corpora- 
tion legally  authorized  to  make  such  appropriation : 

Eighth,  To  try  contests  of  the  election  of  justices  of  the  peace : 

Ninth,  To  qualify  assignees  and  appoint  and  qualify  trustees  and 
oommis-sioners  of  insolvent  debtors,  control  their  conduct,  and  settle 
their  accounts. 

(a)  The  Common  Plea^  Court,  as  a  court  of  probate  under  the  old 
Constitution,  had  exclusive  jurisdiction  in  probate  and  testamentary 
matters.      Gregory's  Edate,  19  O.  357. 

(b)  On  final  settlement  by  an  administrator,  the  Probate  Court  has 
power  to  order  distribution  of  moneys  in  his  hands  to  the  persons  en- 
titled thereto,  and,  for  this  purpose,  to  determine  every  disputed  ques* 
tion  necessary  to  ascertain  the  amount  due,  and  enforce  payment  by 
execution,  but  that  court,  when  it  goes  that  far,  exhausts  its  power, 
and  it  can  not  entertiiin  a  petition  to  enforce  the  collection  as  a  debt 
against  the  estate.     MclMughlin  v.  }fcLattghlin,  4  O.  8.  508. 

(c)  The  Probate  Court  has  no  authority  to  cancel  the  election  of  a 
widow  previously  made  and  entered  on  its  journal.  7>aFM  v.  DavU, 
11  O.  S.  386. 

(d)  The  jurisdiction  of  the  Probate  Court  over  the  settlement  of  the 
accounts  of  guanliaus  is  exclusive.     Xevion  v.  Uamntond,  38  O.  8.  430. 

(«)  As  to  proceedings  to  appropriate  private  property  to  a  public 
use  in  the  Court  of  Common  Pleas  in  certain  cases,  see  Sup.,  sectioa 
6447. 

Ooneurrent  juritdietion.  Sec.  525.  The  Probate  Court  shall  have 
concurrent  jurisdiction : 

1.  In  the  sale  of  lands  on  petition  by  executur>«,adminij>trators.  and 
guarrlians,  and  the  assignment  of  do^er  in  »ucli  case.-^  of  rale. 

2.  In  the  completion  of  real  contracts  on  petition  of  executors  and 
administrators. 

3.  In  allowing  and  issuing  writs  of  habeas  corpu*,  and  determining 
the  validity  of  the  caption  and  detention  of  the  persons  brought  before 
them  on  such  writs. 

4.  Of  all  misdemeanors  in  the  counties  specified  in  section  6454. 
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Note. — "  Misdemeanors  "  are  crimes  and  offenses  the  punishment  of  which  is 
less  than  imprisonment  in  the  penitentiary.  Felonies  are  crimes  punished  by 
death  or  imprisonment  in  the  penitentiary.     §  6795. 

(a)  When  proceedings  of  void  under  pt.  1 — Sale  of  laws,  etc.  Fores- 
man  V.  Haag,  36  O.  S.  103. 

Powers  of  probate  judge.  Sec.  526.  Probate  judges  may  administer 
oaths  in  all  cases  where  oaths  are  authorized  by  law  ;  take  the  acknowl- 
edgment of  deeds,  mortgages,  and  other  instruments  of  writing  required 
by  law  to  be  acknowledged,  and  take  depositions  in  all  cases  where  the 
same  are  authorized  to  be  taken  by  the  laws  of  this  state. 

Jurisdiction  acquired  is  exclusive.  Sec.  527.  The  jurisdiction  acquired 
by  any  Probate  Court  over  a  matter  or  proceeding,  is  exclusive  of  that 
of  any  other  Probate  Court,  except  where  otherwise  provided  by  law. 

Note.' — It  is  a  settled  rule  of  law  that  any  court  of  competent  jurisdiction 
which  first  acquires  jurisdiction  of  a  cause  and  the  parties  thereto,  or  of  the  sub- 
,  ject-matter,  retains  it  to  the  exclusion  of  all  other  courts.  But  an  action  brought 
and  pending  in  a  court  of  one  state  is  not  a  bar  to  an  action  subsequently 
brought  upon  the  same  matter  in  a  court  of  another  state.  Federal  and  state 
courts  within  the  state  and  having  concurrent  jurisdiction  are  sister  courts. 
Bank  V.  Weyand,  30  O.  S.  133. 

By  section  528,  the  Probate  Court  is  required  to  keep  the  following 
books  : 

1.  A  criminal  record. 

2.  An  administration  docket. 

3.  A  guardian's  docket. 

4.  A  civil  docket. 

5.  A  journal  for  keeping  the  minutes  of  all  official  business. 

6.  A  record  of  wills. 

7.  A  final  record  of  all  the  business,  etc.,  of  the  court. 

8.  A  record  of  accounts  of  executors,  etc. 

9.  An  execution  docket. 

10.  A  marriage  record. 

11.  A  record  of  bonds  approved  by  the  court  or  judge. 

12.  A  naturalization  record. 

The  probate  judges  are  compensated  by  fees  and  not  by  a  fixed 
salary.  They  act  as  their  own  clerks,  but  may  appoint  deputies.  §§ 
545,  533. 

Neither  a  probate  judge  nor  his  clerk  can  practice  law,  §  534 
(Sup,  p.  42.) 
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Appeals  and  petitions  in  error  from  the  Probate  to  the  Court  of 
Common  Pleas  are  noticed  antf. 

JVSmCES   OF  THE   PEACE. 

Art.  4,  Sec.  9,  Const.,  1851.  A  competent  namber  of  jostioes  of 
the  peace  shall  be  elected,  by  the  electors,  in  each  township  in  the 
several  counties.  Their  term  of  office  shHli  be  thref  ytan,  and  their 
powers  and  duties  shall  be  regulated  bv  law. 

jurisdiction  op  justices  of  the  peace  in  civil  matters. 

General  limited  to  towmhip.  Sec.  582.  The  jurisdiction  of  justices 
of  the  peace,  in  civil  cases,  unless  otherwise  directed  by  law,  is  limited 
to  the  township  wherein  they  have  been  elected,  and  wherein  they  re- 
side. 

Jurisdiction  in  particular  eases.  Sec.  5H3.  Justices  of  the  peace 
within  and  co-extensive  with  their  resi)ective  couutieK  shall  have  juris- 
diction and  authority  : 

1.  To  administer  an  oath,  authorize*!  or  required  by  law  to  bead- 
ministered. 

2.  To  take  the  acknowledgments  of  deeds,  mortgages,  and  other  in- 
struments in  writing. 

3.  To  &*lemuize  marriages. 

4.  To  issue  subpoenas  fur  witnesses  and  coerce  their  attendance  in 
causes  or  matters  pending  before  them,  or  othercau.se  or  matttr  wherein 
they  are  required  to  take  depositions. 

5.  To  try  the  action  of  forcible  entry  and  detention,  or  the  detention 
only,  of  real  property, 

6.  To  proceed  against  security  for  costs  and  bail  for  the  stay  of  exe- 
cution on  their  dockets. 

7.  To  issue  attachments  and  proceed  against  the  go«HJs  and  effects 
of  debtors  in  certain  cases. 

8.  To  issue  execution.s  on  judgments  rendered  by  them. 

9.  To  proceed  against  constables  failing  to  make  ri-turu,  making 
false  retuni,  or  failing  to  pay  over  money  collected  on  execution  issued 
by  such  justice. 

10.  To  try  the  right  of  the  claimant  to  property  taken  in  execution 
or  attachment. 

11.  To  act  in  the  absence  of  the  probate  judge  in  the  trial  of  con- 
tested elections  of  justices  of  the  peace. 

12.  To  try  actions  against  other  justices  of  the  pence  for  refusing  or 
neglecting  to  pay  over  moneys  collccttxl  in  their  official  cnpncity.  where 
the  amount  claimed  does  not  exceed  one  hundred  dollars ;  but  nothing 
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in  this  clause  shall  be  held  to  deny  or  impair  any  remedy  provided  by 
law  in  such  case  by  suit  on  the  official  bond  of  such  justice  of  the 
peace,  or  by  amercement  or  otherwise,  for  such  neglect  or  failure  to 
pay  over  money  collected  as  aforesaid. 

(a)  Because  it  was  decided  in  Moore  v.  Vance,  1  O.  1,  that  a  terri- 
torial judge  could  take  the  acknowledgment  of  a  deed  outside  the 
territory — followed  in  Kinsman  v.  Loomis,  110.  447 — the  power  has 
become  a  rule  of  property,  and  a  justice  of  the  peace  may  lake  the  ac- 
knowledgment of  deeds  outside  of  his  county.  The  same  rule  will  ap- 
ply to  other  officers,      d'u.mbaugh  v.  Kugler,  2  O.  S.  373-379. 

Where  persons  may  be  sued.  Sec.  584.  No  householder  or  freeholder 
resident  of  the  county  shall  be  held  to  answer  a  summons  issued  against 
him  by  a  justice  in  a  civil  matter  in  any  township  of  such  county  other 
than  the  one  where  he  resides,  except  as  otherwise  provided  by  section 
583,  and  in  the  cases  following: 

J^irst.  Where  there  is  no  justice  for  the  township  in  which  the  de- 
fendant resides. 

Second.  Where  the  only  justice  residing  therein  is  interested  in  the 
controversy. 

Third.  Where  he  is  related  as  father,  father-in-law,  son,  son-in-law, 
brother,  brother-in-law,  guardian,  ward,  uncle,  nephew,  or  cousin,  to 
either  of  the  parties,  and  there  is  no  justice  in  the  township  competent 
to  try  the  cause  in  the  foregoing  excepted  cases,  the  action  may  be 
brought  before  any  justice  of  an  adjoining  township  of  the  same  county, 
and  the  justice  shall  state  on  his  docket  the  reason  of  his  taking  juris- 
diction. 

Fourth.  Where  the  summons  is  accompanied  with  an  order  to  attach 
property,  the  jurisdiction  is  co-extensive  with  the  county. 

Fifth.  Where  two  or  more  persons  are  jointly,  or  jointly  and  sever- 
ally, bound  in  any  debt  or  contract,  or  otherwise  jointly  liable  in  the 
same  action,  and  reside  in  different  townships  of  the  same  county,  the 
plaintiff  may  commence  his  action  before  a  justice  of  the  township 
in  v.hich  any  of  the  persons  liable  reside,  but  in  joint  actions  against 
the  makers  and  iudorsers  of  notes,  due  bills,  or  bills  of  exchange,  the 
action  must  be  commenced  in  the  township  where  one  of  the  original 
makers,  drawers,  or  indorsers  resides,  and  if  it  is  claimed  by  the 
plaintiff  that  an  indorser  indorsed  the  note  or  bill  at  the  time  it  was 
made,  and  the  jurisdiction  depends  thereon,  before  the  justice  takes 
jurisdiction,  the  plaintiff,  or  some  person  for  him,  shall  file  an  affida- 
vit setting  forth  the  fact. 

SixOi.  In  cases  of  trespass  to  real  or  personal  property,  it  shall  be 
lawful  to  bring  the  action  in  the  township  where  the  trespass  was  com- 


APPKXDIX.  1289 

mittrd,  or  in  the  township  whore  the  tre^ipa-sscr,  or  anv  one  of  Kt-veral 
trcjipassera,  resides. 

Amount  of  juriidieiion.  Sec.  585.  Under  the  restriction!!  nnd  lim- 
itationii  herein  provide<l,  justices  of  the  peace  shall  have  <'/Wm«iw  orig- 
in.al  jurisdiction  of  any  sum  not  exceeding  om-  huiulred  dullart,  and 
ronrurrent  juris«liction  with  the  Court  of  Comaion  Ph-as  in  anv  sum 
over  one  hundred  dollars,  and  not  exceeding  tliree  hundred  dollars. 

Note. — Where  any  provision  of  a  stalute  relating  to  a  givon  subject-matter 
fixes  a  specific  amount  as  the  limit  of  the  jurisdiction  of  a  jusiioo  of  the  pe«o«, 
such  provision,  and  not  section  69^  governs  tlio  jurisdiction.  This  is  becaoae 
of  a  settled  rule  of  statutory  construction  that,  where  in  the  same  or  another 
statute  special  provision  is  made  concerning  a  specific  matter,  such  special  pro- 
vision mu4t  control,  and  is  to  bo  taken  as  an  exception  to  the  general  statute. 
This  is  an  impK>rtant  rule,  and  should  bo  carefully  observed.  Sedgwick's  Con- 
struction, etc.,  2d  ed.,  pp.  360-1 ;  Dwarris  on  Stats..  2d  Eng.  ed  .  pp.  668-9;  Stait 
V.  Blake,  2  O.  S.  147,  151;  Canal  Bi^>nl,  eie.,  v.  Kanawha  Salt  Co.,  7  O.  S.  261 ; 
Stat/;,  etc.,  v.  Lee,  21  O.  S.  662;    Woodworth  v.  Sfntr,  26  O.  S.  1%. 

Amount  may  be  balance  of  a  larger  sum.  Sec.  586.  When  the  balance 
claimed  to  be  due  on  an  oi)cn  or  unsettled  account,  or  a  bill,  note,  or 
bond,  is  lens  than  three  hundred  dollars,  the  party  by  whom  such  balance 
is  claimed  may  commence  his  action  therefor  before  a  justice  of  the 
peace,  who  shall  have  power,  and  he  is  authorized  to  hear  and  determine 
the  matters  in  controversy,  without  regard  to  the  original  account  or 
contract,  and  he  may  render  judgment  for  any  balance  found  due  not 
exceeding  three  hundred  dollars;  and  if  a  ;>fam/i^  appeals  from  a  judg- 
ment entered  in  his  favor  for  such  balance,  and  recover  judgment  for 
a  sura  greater  than  three  hundred  dollars,  besides  interest  and  costs,  he 
ehall  not  recover  costs  on  appeal. 

(a)  Such  judgment,  when  an  appeal  wa-s  authoriztnl  fn»m  the  Court 
of  Common  Pleas  to  the  District  Court,  could  not  Ix;  appealed  to  the 
District  Court  Clark  v.  Hawia,  8  O.  8.  199 ;  Norton  v.  MeLecmi,  8 
O.  S.  206. 

(b)  See  section  6580,  and  Lancatter  ATfg  Oa.  v.  Oolg^,  12  O.  8. 
344;  Bidrlier  v.  SmUh,  29  O.  S.  604;  Woolevrr  v.  SUiunH,  36  O. 
8.   146. 

On  what  undertakings  juri^irtinn  eoexienfire  xeith  eouniy.  Sfia  587. 
In  actions  found?<l  upon  an  undertaking,  given  in  pursuance  of  law  in 
any  oivil  proceeding  pending  before  a  justice,  such  justice,  or  his  suc- 
cessor in  office,  shall  have  jurisdiction  co-extensive  with  his  county, 
•nd  where  the  sum  due  or  demandofi  on  such  undertaking  exoee«l9  ont 
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hundred  dollars,  the  jurisdiction  is  concurrent  with  the  Corut  of  Com- 
mon Pleas  of  the  proper  county. 

(a)  Judgments  by  confession  must  be  made  in  person,  and  can  not 
be  rendered  by  cpnfession  of  agent  or  attorney.  McCleary  v.  McLain, 
2  O.  S.  36&.  ' 

Sec.  589.  Justices  of  the  peace  shall  have  exclusive  jurisdiction  in 
all  cases  of  replevin  where  the  value  of  the  specific  personal  property, 
the  possession  of  which  is  sought  to  be  recovered,  is  less  tlian  one 
hundred  dollars,  and  concwrreraf  jurisdiction  with  the  Court  of  Common 
Pleas  in  all  cases  where  the  value  of  such  property  is  one  hundred 
dollars  and  not  more  than  three  hundred  dollars. 

Note. — When  appraised  value  of  the  property  exceeds  $300,  the  case  is  to  be 
certified  to  the  Court  of  Common  Pleas,  and  how.     See  section  6618. 

Jurisdiction  in  trespass  on  real  estate.  Sec.  590.  Justices  shall  have 
jurisdiction  in  actions  for  trespass  on  real  estate  where  the  damages  de- 
manded for  such  trespass  do  not  exceed  one  hundred  dollars,  and  no 
claim  of  title  to  such  real  estate  set  up  by  the  defendant  shall  take 
away  or  afiect  the  jurisdiction  hereby  given. 

(a)  For  decisions  under  this  section,  see  Beggs  v  Thompson,  2  O.  95; 
Rowland  v.  Rowland,  8  O.  40 ;  Miller  v.  Fultan,  4  O.  433  ;  Wilson  v. 
Ghalfant,  15  O.  248. 

Justices  have  no  jurisdiction  in  cases  of  nuisance  to  real  estate,  nor 
for  damages  therefor,  nor  for  any  merely  consequential  injury  to  lands. 
Mchol  v.  Patterson,  4  0.  200 ;  Harrington  v.  Heath,  15  O.  483. 

Jurisdiction  in  suits  and  seizures  of  water-craft  by  name.  Stc.  5892. 
Justices  of  the  peace  within  their  respective  counties  shall  have  juris- 
diction under  this  chapter  (tit.  1,  div.  7,  ch.  19 — Water-craft) 
when  the  amount  claimed  does  not  exceed  three  hundred  dollars,  and 
shall  proceed  as  near  as  may  be  according  to  the  rules  prescribed 
herein  for  other  courts;  but  the  bill  of  particulars  of  the  plaintiff  shall 
be  verified  by  his  affidavit. 

(a)  See  The  Clipper  v.  Logan,  18  O.  375,  as  to  damages  recovera- 
ble, and  amount  claimed  in  the  bill  of  particulars  and  affidavit  in 
action  of  trespass. 

(6)  As  to  appeals  to  the  Common  Pleas  Court  from  the  judgment 
of  the  justice.     §§  5893,  5894. 

In  what  cases  justices  have  no  jurisdiction.  Skc.  591.  Justices  shall 
not  have  cognizance  of  any  action : 
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1.  To  recover  damages  for  an  asiiauli,  or  assault  and  battery  ;  or, 

2.  In  au  action  for  malicious  prosecution  ;  or, 

3.  In  actions  against  justices  of  the  peace  or  other  officers  for  mi*- 
conduct  in  office,  except  in  tiie  cases  provided  for  in  this  chapter;  or, 

4.  In  actions  for  slander,  verbal  or  written  ;  or, 
6.  In  actions  on  contracts  for  real  estate ;  or, 

6.  In  actions  in  which  the  title  to  real  estate  is  sought  to  be  recov- 
ered, or  may  be  drawn  in  question,  except  actions  of  trespass  on  real 
estate,  which  are  provided  for  in  this  chapter. 

(a)  If  the  plaintiff,  as  a  part  of  his  case,  is  not  bound  to  prove  title 
or  possession  of  real  estate,  the  defendant  can  not  defeat  the  jurisdic- 
tion of  the  justice,  by  setting  up  title  or  possession  of  real  estate  iu 
himself  or  another.     Swan's  Treat  18. 

(6)  Contracts  to  clear  laud,  to  repair  tenements,  to  build  house*,  to 
leave  land  in  good  tenantable  repair,  to  pay  rent,  and  the  like,  ar*  pot 
real  contracts  within  the  meaning  of  this  section. 

(e)  A  justice  of  the  peace  has  no  chancery  jurisdiction. 

(d)  A  suit  against  a  railroad  company  may  l)e  brought  before  a 
justice  in  the  township  where  the  president  may  reside,  or  in  the 
township  in  which  the  principal  office  of  the  company  is  kept,  or  in 
any  township  into  or  through  which  the  road  owned  or  leased  by  the 
company  may  be  located.     §  6478. 

(e)  As  to  justice's  docket,  and  what  is  to  be  entered  upon  it,  see  sec* 
tion  594.  For  other  provisions  relating  to,  see  sections  595-609,  647S^« 
6525. 

CX)URT8  OF  CONCILIATION. 

Art.  4,  Sec.  19,  Const.,  1851.  The  general  assembly  may  estab- 
lish courts  of  conciliation,  and  prescribe  their  powers  and  duties;  but 
such  courts  shall  not  render  final  judgment  in  any  case,  except  upon 
submission,  by  the  parties,  of  the  matter  in  dispute,  and  their  agree- 
ment to  abide  such  judgment. 

Jfote. — There  has  been  no  legulation  to  carry  this  »ection  of  the  Conttitution 
into  effect.  Could  the  provision  be  »o  changed  as  to  authorise  the  establish- 
ment of  such  courts  for  the  compulsory  settlement  of  differences  as  to  wai^ej 
and  other  grievances  between  the  classes  of  employers  and  employes,  and 
proper  courts  created,  great  public  beneflu  mnd  security  would  result 

SUPERIOR  CX)URT  OF  CINCINNATI. 

Article  4,  section  1,  of  the  Gmstitution  of  1851,  aath<»rised  the 
legislature  to  establii^lt  other  than  the  enumerated  courts,  inferior  to 
the  Supreme  Court,  "in  oru^  or  more  countia" — "in  one  or  more 
counties"  being  omitted  in  the  present  section,  adopted  October  9> 
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1883.  In  pursuance  of  such  provision,  by  the  act  of  April  7,  1854 
(1  S.  &  C,  sections  388-391,  482-503),  the  Superior  Court  of  Cin- 
cinnati was  created.  It  consists  of  three  judges,  elected,  except  at  the 
first  election  in  May,  1884,  by  the  electors  of  the  city  of  Cincinnati, 
at  the  election  on  the  first  Monday  in  April,  for  the  term  of  five  years, 
the  terra  of  each  beginning  and  ending  on  the  first  Monday  in  May. 
The  terms  are  monthly,  commencing  on  the  first  Monday  of  every 
month,  except  July,  August,  and  September,  when  there  is  no  term 
of  the  court,  except  by  appointment  of  the  judges.  To  be  eligible 
as  a  judge  of  this  court,  the  person  elected  must  be  a  resident  of 
Hamilton  county.  The  terms  are  special,  held  by  one  judge,  and 
general,  held  by  the  three  judges,  two  of  whom  must  concur  in  a 
decision.  If  a  majority  of  the  judges  are  disqualified  to  sit  in  any 
case,  such  case  is  transferred  to  the  Court  of  Common  Pleas.  Cases 
may  be  reserved  by  the  special  for  determination  in  general  terra — 
trial  cases  on  the  evidence  certified  in  writing.  The  judgments  and 
final  orders  rendered  in  special  may  be  reviewed  upon  petition  in  error 
in  the  general  term.  The  judgments  and  final  orders  of  this  3ourt  m 
general  term  are  reviewable  on  error  only  by  the  Supreme  Court,  and, 
before  this  can  be  done,  leave  must  be  granted,  on  motion,  by  the 
Supreme  Court,  or  a  judge  thereof  in  vacation,  to  file  a  petition  in 
error.     (Sup.  p.  40;  §§  499,  499a,  503,  6710.) 

The  judges  of  this  court  each  receive  a  salary  paid  by  the  state  of 
$2,500  per  annum,  and  83,500,  paid  by  the  city  of  Cincinnati,  mak- 
ing 66,000.  The  salary  is  payable  quarterly  out  of  the  state  and  city 
treasuries. 

JURISDICTION. 

Concurrently  with  the  Court  of  Common  Pleas,  this  court  has  juris- 
diction as  follows: 

Jurisdiction.  Sec.  14,  (493).  The  Superior  Court  of  Cincinnati  shall 
have  original  jurisdiction,  where  the  sum  or  matter  in  dispute  ex- 
ceeds the  exclusive  jurisdiction  of  justices  of  the  peace,  to  hear,  try, 
and  determine,  according  to  law,  the  following  actions: 

1.  Actions  for  the  recovery  of  real  property,  or  of  an  estate,  or  in- 
terest therein ;  for  the  partition  of  real  property ;  for  the  sale  of  real 
property  under  a  mortgage,  lien,  or  other  charge  or  incumbrance, 
when  the  subject  of  the  action  is  situated  within  the  city  of  Cin- 
cinnati. 

2.  Actions  to  compel  the  specific  performance  of  a  contract  for  the 
sale  of  real  estate,  where  all  the  defendants,  or  any  of  them,  reside 
in  the  city  of  Cincinnati. 

3.  Actions  for  the  following  causes,  where  the  cause,  or  some  part 
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thereof,  aroee  in  the  city  of  Cincinnati:  Actions  for  the  recovery  of  a 
fine,  forfeiture,  or  penalty;  and  when  it  is  imp<)8e<l  for  an  offense  com- 
mitted on  a  river  or  road  which  bounds  the  city  of  Cincinnati,  the 
action  may  be  brought  in  thi^  court,  provided  the  offense  was  com- 
mitted opposite  the  city  of  Cincinnati ;  also,  an  action  against  a  pablio 
officer  for  an  act  done  by  him  in  virtue  or  under  color  of  his  office,  or 
for  neglect  of  his  official  duties,  and  an  action  on  the  official  bond  or 
undertaking  of  a  public  officer. 

4.  Actions  brought  against  a  corporation,  created  by  the  lawg  of 
this  state,  which  is  situated  in  the  city  of  CiDcinnati,  or  has  its  princi- 
pal  office  or  place  of  business  therein ;  and  if  such  corporation  is  an 
insurance  company,  actions  against  the  same,  where  the  cause  of  ac- 
tion, or  some  part  thereof,  arose  in  the  city  of  Cincinnati,  unless  in 
the  case  of  a  corporation  created  by  a  law  of  this  state  the  charter 
prescribes  a  place  where  alone  a  suit  against  such  corporation  may  be 
brought. 

5.  Actions  against  a  railroad  company,  or  an  owner  of  a  line  of 
mail  stages  or  other  coachei«,  which  passes  through  or  into  the  city  of 
Cincinnati,  for  an  injury  to  person  or  property  upon  the  road  or  line, 
or  upon  a  liability  as  a  carrier. 

6.  Actions  against  a  turnpike  or  road  company,  any  part  of  which 
lies  in  the  city  of  Cincinnati,  or  passes  into  or  touches  at  that  city. 

7.  Actions  brought  against  a  non-resident  of  this  state,  or  a  foreign 
corporation,  where  property  of,  or  debts  owing  to,  the  defendant,  may 
be  found  in  the  city  of  Cincinnati,  or  where  the  defendant  may  he 
found  in  the  city  of  Cincinnati ;  and  if  the  defendant  is  a  foreign  in- 
surance company,  actions  brought  against  the  same,  where  the  cause, 
or  some  part  thereof,  arose  in  the  city  of  Cincinnati. 

8.  Every  other  action,  where  the  defendant,  or  some  one  of  the 
defendants,  resides  or  may  be  summoned  in  the  city  of  Cincinnati, 
except  applications  for  divorce  and  alimony,  or  for  alimony. 

9.  Actions  in  the  nature  of  jrctlitor's  bills  in  aid  of  execution 
brought  by  a  judgment  creditor,  who  has  obtained  a  judgment  in 
the  court,  to  subject  any  interest  of  the  judgment  debtor  in  lands 
situate  in  Hamilton  county  to  the  payment  of  such  judgment. 

10.  Actions  of  replevin  where  the  defendant,  or  one  of  several  de- 
fendants, b  found  in  the  city  of  Cincinnati,  and  the  property  is  found 
in  the  county  of  Hamilton. 

When  the  action  is  rightly  brought,  summons  may  be  iasoed  against 
one  or  more  of  the  defendants  to  any  county  in  the  state. 

(o)  The  lien  of  a  judgnient  rendered  by  the  Superior  Court  of  Cin- 
cinnati extends,  without  the  levy  of  an  execution,  tu  all  the  lands  of 
35 
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the  judgment  debtor  lying  in  the  county  of  Hamilton,  as  well  as  to  hi . 
lauds  in  the  city  of  Cincinnati.     KHhretli  v.  Diss,  24  O.  S.  '79. 

Note. — The  foregoing  is  intended  as  a  mere  outline  of  the  courts  of  the  state. 
It  is  expected  that  the  lawyer  will  study  carefully  all  the  statutory  provisioiu 
applicable  to  them. 

CLERKS    OF   COURTS. 

Art.  4,  Sec.  16.  There  shall  be  elected  in  each  county,  by  the 
electors  thereof,  one  clerk  of  the  Court  of  Common  Pleas,  who  shall 
hold  his  office  for  the  term  of  three  years,  and  until  his  successor  shall 
be  elected  and  qualified.  He  shall,  by  virtue  of  his  office,  be  clerk  of 
all  other  courts  of  record  held  therein  ;  but,  the  general  assembly  may 
provide,  by  law,  for  the  election  of  a  clerk,  with  a  like  term  of  office, 
for  each  or  any  other  of  the  courts  of  record,  and  may  authorize  the 
judge  of  the  Probate  Court  to  perform  the  duties  of  clerk  for  his  court, 
under  such  regulations  as  may  be  directed  by  law.  Clerks  of  courts 
shall  be  removable  for  such  cause  and  in  such  manner  as  shall  be  pre- 
scribed by  law. 

See  as  to  vacancies,  etc.,  State  v.  NeHding,  6  O.  S.  40. 

Note. — The  clerk  of  the  Court  of  Common  Pleas  is  clerk  of  all  the  courts 
other  than  the  Probate  Court,  in  his  county.  There  is  a  separate  clerk  of  the 
Supreme  Court.    §  414. 

SHERIFF. 

The  sheriff  of  the  county  is  the  executive  officer  of  the  courts,  and  in 
case  of  his  disqualification,  or  vacancy  in  the  office,  the  coroner 
See  Constitution,  article  10,  sections  2,  7 ;  sections  1220,  4967. 

GENERAL  CONSTITUTIOXAL  AND  STATUTORY  PROVISIONS. 

Art.  4,  Sec.  10.  All  judges,  other  than  those  provided  for  iu  this 
Constitution,  shall  be  elected  by  the  electors  of  the  judicial  district  for 
which  they  may  be  created,  but  not  for  a  longer  term  of  office  than 
five  years. 

Sec.  12.  The  judges  of  the  Courts  of  Common  Pleas  shall,  while  in 
office,  reside  in  the  district  for  which  they  are  elected  ;  and  their  term 
of  office  shall  be  for  fi,ve  years. 

Rev.  Stats.,  Sec.  557.  (Sup.,  p.  45.)  In  case  any  judge  of  the  Su- 
preme Court  removes  his  residence  out  of  this  state,  or  any  judge  of 
the  Circuit  Court  out  of  his  circuit,  or  any  judge  of  the  Cxrainon  Pleas 
Court  out  of  his  subdivision,  or  any  judge  of  a  Superior  Court  out  of 
his  county,  he  shall  be  considered  as  having  resigned  and  vacated  his 
office,  whereupon  such  vacancy  shall  be  filled  according  to  law. 

Art.  4,  Sec.  13,  Const.  In  case  the  office  of  any  judge  shall 
become  vacant,  before  the  expiration  of  the  regular  term  for  which  he 
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wa«  elected,  the  vacancy  shall  be  filled  by  appoiatment  by  the  governor, 
uolil  u  successor  is  elected  and  qualified  ;  and  such  successor  shall  be 
elected  fur  the  unexpired  term,  at  the  first  annual  election  that  occun 
more  timn  Uurty  days  after  the  vacancy  shall  have  happened. 

See  StaU  v.  CoginveU,  8  O.  S.  620 ;  Fo^Ur  v.  Scarf,  15  O.  8.  632. 

8ec.  14.  The  judges  of  the  Supreme  Court  (of  the  Circuit  Court), 
and  of  the  Court  of  Common  Pleas,  shall,  at  stated  tinjcs,  receive  for 
their  services  such  compeu.^atiou  as  may  be  provided  by  law,  which  shall 
not  be  diminished,  or  increased,  during  their  term  of  office;  but  they 
shall  receive  no  fees  or  perquisites,  nor  hold  any  other  office  of  profit  or 
trust,  under  the  authority  of  this  state,  or  the  United  States.  All 
votes  for  either  of  them,  for  any  elective  office,  except  a  judicial  office, 
under  the  authority  of  this  state,  given  by  the  general  assembly,  or  the 
people,  slinll  be  void. 

See  Walker  v.  Cincinnati,  21  O.  S.  14  ;   State  v.  Judges,  ib.  1. 

Sec.  17.  Judges  may  be  removed  from  office,  by  concurrent  resolution 
of  both  houses  of  the  general  assembly,  if  tivo-thirds  of  the  members 
eleded  to  each  house,  concur  therein  ;  but,  no  such  removal  shall  be  made 
except  upon  complaint,  the  substance  of  which  shall  bo  entered  on  the 
Jounial,  nor,  until  the  party  charged  shall  have  had  notice  thereof,  and 
an  opportunity  to  be  heard. 

Sec  18.  The  several  judges  of  the  Supremo  Court,  (of  the  Circuit 
Court),  of  the  Common  Pleas  Court,  and  of  such  other  courts  as  may 
be  created,  shall,  respectively,  have  and  exercise  suuh  power  and  juris- 
diction, at  chafiiheri,  or  otherwise,  as  may  be  directed  by  law. 

(a)  Jurisdiction  at  chambers  is  incidental  to,  and  gn*ws  out  of,  tlie 
jurisdiction  of  the  court  itself.  It  is  the  poucr  to  hear  and  determine, 
out  of  court,  such  questions  arising  Ixstwcen  the  parties  to  a  contro* 
versy,  as  might  well  bo  determined  by  the  court  itself,  but  which  the 
legislature  has  seen  fit  to  intrust  to  a  single  judge,  out  of  court,  with> 
out  requiring  them  to  be  brought  before  the  court  in  actual  seasion.  It 
follows  that  tlie  jurisdiction  of  a  judge  at  chambers  can  not  go  beyond 
the  jurisdiction  of  the  court  to  which  it  belongs,  or  extend  to  matters 
with  which  his  court  has  nothing  to  do ;  and  the  Constitution,  in  grant* 
ing  such  jurisdiction  at  chambers  to  the  judges  of  the  several  courts  of 
the  state,  as  may  be  directed  by  law,  is  to  bo  understood  as  limiting 
the  jurisdiction  of  each  to  such  subject-matters  as  are  within  the  juris- 
diction of  his  pro|)cr  court,  and  to  which  it  is,  ez  vi  (ermt'iu,  limited. 
RaUiouy  Co.  v.  Jlurd,  17  O.  S.  144,  147  (Scott,  J.) 

Sec.  20.  Thestyloof  all  process  shall  be,  "The  State  of  Ohio."   •  • 
Noie.—'Eyorj  court  of  rocord  U  provided  with  •  Mai,  which  i«  ftfflzed  by  tbf 


1296  CODE  PRACTICE  AND  PRECEDENTS. 

clerk  to  tho  authentication  of  Iho  certificate  of  all  its  judicial  proceedings.  And 
the  Supremo  Court  may  prescribe  rules  of  practioo  for  itself,  and  for  the 
Circuit  and  Common  Pleas  Courts.  (Revised  Statutes,  sections  439,  440) ;  and 
not  inconsistent  ■with  such  rules,  the  Circuit  and  Common  Pleas  Courts  may 
prescribe  rules  for  t'.iemselves. 

Sec.  451,  etc.  Eules  framed  by  probate  judges  must  be  submitted  to  the  Su- 
preme Court  for  approval.    §  53G. 

Judges  may  be  impeached  for  misdemeanor  in  office,  as  provided  in  the  Con- 
stitution, article  2,  sections  23,  24. 

OPERATION   OF  STATUTES. 

When  laws  take  effect.  Sec.  77.  Every  law  passed  which  contains  no 
provision  as  to  the  time  when  it  shall  take  efiect,  shall  take  effect  on 
tho  first  day  of  May  next  after  its  passage. 

(a)  An  act  may  be  shown  by  the  journals  of  the  general  assembly 
to  have  been  passed  before  the  date  it  bears,  and  when  so  shown  it  will 
speak  from  the  day  of  its  actual  passage.  Siate  v.  Mayor  of  Perrysburg, 
14  O.  S.  472.  And  the  repealing  clause  takes  effect  at  the  same  time 
as  the  rest  of  the  act.     Mc  Arthur  v.  Franklin,  16  0.  S.  193. 

Although  an  act  may  be  expressly  repealed,  yet  if  it  appear  that  it 
was  intended  that  it  should  have  temporary  effect,  the  language  of  the 
repealing  clause  will  be  restrained  accordingly.  Debolt  v.  Ohio  Life 
Ins.  &  Trust  Co.,  1  O.  S.  563. 

An  act  which  is  to  take  effect  and  be  in  force  from  and  after  a  day 
named,  does  not  take  effect  until  the  expiration  of  the  day  named. 
Koltcnbroek  v.  Cracraft,  86  O.  S.  534.  But  an  act  which  "  siiall  take 
effect  and  be  in  force  from  and  after  its  passage,"  takes  effect  on  the 
day  of  its  passage,  and,  in  the  absence  of  proof  to  the  contrary,  the 
presumption  of  law  will  prevail  that  the  act  took  effect  from  the  com- 
mencement of  the  day.     Arrowsmith  v.  Hamering,  39  O.  S.  573. 

Repeal  of  repealing  act  not  a  revivor  of  former  act.  Sec.  78.  Whenever 
a  law  is  repealed  which  repealed  a  former  law,  the  former  law  shall 
not  thereby  be  revived. 

(a)  A  right  of  action  given  by  an  act  of  1816  against  stockholders 
of  unauthorized  banks,  was,  by  an  act  of  1824,  suspended,  and  this  latter 
act  was  in  1870  repealedi  Held,  that  the  right  of  action  under  the 
act  of  1816  was  thereupon  in  full  force,  notwithstanding  the  provision 
of  the  act  of  1809,  which  was  the  same  as  section  78.  Kearny  v.  But- 
tles, 1  O.  S.  362. 

(The  general  assembly  may  suspend  laws.  Article  1,  §  18,  Con- 
stitution. When  only  writ  oi  habeas  corpus  may  bo  suspended.  Article 
4,  g  8.     No  law  can  be  revived  by  implication.    Article  2,  §  16.) 
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Repeal  or  canendmenl  of  stahtte  does  not  affed  exiting  remedy  on  tnuaa 
cfadion^  unless  so  expressed.  Sec.  79.  Whenever  a  statute  b  repealed 
or  amended,  such  repeal  or  amendtnent  shall  in  no  manner  affect 
pending  adions,  prosecutions,  or  proceedings,  civil  or  criminal,  nnd 
trhen  the  repeal  or  amendment  relates  to  the  remedy,  it  shall  not  affect 
pending  actions,  prosecutions,  or  proceedings,  unl&^s  m  exprc«seil;  nor 
shall  any  repeal  or  amendment  affect  causes  of  such  action,  prm<«cutioo, 
or  proceeding,  existing  at  the  time  of  such  amendment  or  repeal,  unless 
otherwise  expressly  pn)vided  in  the  nmenditig  or  repealing  act. 

(a)  Under  the  firmer  section,  before  the  clause  was  inserted  that 
'*  when  the  repeal  or  amendment  relates  to  the  remedy  it  shall  not 
affect  {tending  action?,"  etc,  a  change  in  th?  statute  relating  totUecnm- 
|)etcncy  of  witnesses  applied  to  pending  ca<«s.  Westerman  v.  Wester- 
man,  25  O.  S.  500 ;  John  v.  Bridgman,  27  O.  S.  22.  (The  common- 
law  rule  is  that  remedial  laws  affect  existing  remedies ;  but  a  subse- 
quent statute  does  not  affect  pre-existing  vested  rii;ht?.) 

And  where  a  statute  giving  a  right  of  action  for  causing  death  con- 
tained a  limitation,  it  did  not  affect  pending  suits.  P.  C.  &  SL  X.  R. 
Co.  v.  Hine,  25  O.  S.  629;  Slate  v.  Washington  Tp.,  24  O.  8.  603. 
And  when  a  party  is  indicted  for  the  violation  of  a  statute,  the  mere 
repeal  of  the  statute  does  not  affect  the  prosecution.  Bergin  v.  State^ 
31  O.  8.  111.  (The  rule  at  common  law  was  that  the  repeal  of  a 
I)enal  statute,  without  a  saving  clause,  defeated  all  prosecutions  or 
power  to  prosecute  for  violations  of  the  repealed  statute.) 

Under  a  statute  regidating  app/ab,  passed  during  the  term  at  which 
a  judgment  was  readered.a  party  was  not  prevented  from  appealing, 
although  the  judgment  was  rendered  before  tlie  passage  of  the  act. 
Rouae  v.  Oappell,  26  O.  S.  306. 

When  a  statute  provided  for  an  appeal,  if  the  same  should  be  per 
fecte<l  in  ten  days,  and  after  the  rendition  of  the  judgment  and  before 
the  expiration  of  ten  days,  this  provision  was  repealed,  the  repeal  did 
not  affect  the  right  of  appeal.     Bode  v.  Welch,  29  O.  8.  19. 

Repeals  by  implication  are  not  fav»»red;  but  notwithstanding  the 
constitutional  provision  (article  2,  section  16),  a  suhsequent  statute 
revising  the  whole  subject-matter  of  a  former  statute,  and  evidently 
intended  as  a  substitute  for  it,  although  it  contains  no  express  words 
of  repeal.  Lorain  P.  R.  Co.  v.  Cotton,  12  O.  8.  263 ;  Lehman  v.  Me 
Bride,  15  O.  8.  573 ;  State  v.  Bell,  34  O.  8.  194. 

An  act  passed  in  1871  provided  for  an  npiieal  "  from  any  order, 
decision,  or  decree  raailo  under  au  act  regulating  the  mode  of  adminis- 
tering assignments  in  trust  f -r  the  benefit  of  rreditrtrs."  passed  in  185d. 
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In  1874  the  act  of  1859  was  so  ameuded  as  to  include  power  to  make 
other  orders  in  the  insolvency  proceeding.  Held,  that  the  act  of  1871 
gave  the  right  of  appeal  I'rona  orders  provided  for  in  the  act  of  1859,  as 
amended  in  1874.     Brigel  v.  Starhuck,  34  O.  S.  280. 

Express  reference  in  an  act  to  a  particular  statute  for  the  form  to  be 
observed  in  proceedings,  virtually  incorporates  the  old  statute  into  the 
new,  for  such  purpose ;  and  if  the  former  be  in  general  terras  repealed, 
it  will,  nevertheless,  remain  in  force  as  to  proceedings  under  the  act ; 
but  where  the  reference  is  general  to  original  and  supplementary  and 
amendatory  acts,  we  must  look  to  the  law  in  force  at  the  time  the 
power  is  invoked.  Clarke  v.  TJiomas,  34  O.  S.  4Q.  If  the  repealing 
act  i)rovided  substantially  the  same  remedy,  the  right  might  be  prose- 
cuted under  it,  though  there  was  no  express  saving.  Knoup  v.  Piqua 
Bank,  1  O.  S.  603. 

The  repeal  of  a  statute  will  not  destroy  or  affect  rights  already  vested 
under  it ;  but  all  acts  done  and  perfected  while  it  was  in  force  will  re- 
main good  and  effectual.  Deholt  v.  Ohio  Life  Ins.  d-  Tnist  Co.,  1.  O.  S. 
563,  566.  This  section  applies  to  the  repeals  made  by  section  7347, 
the  general  repealing  section  of  the  Code.  Railroad  Co.  v.  Belt,  35 
O.  S.  479. 

An  act  committed  under  an  act  passed  before  its  commission  can  not 
be  prosecuted  under  a  prior  act  upon  the  same  subject.  Campbell  v. 
State,  35  O.  S.  70.  Where  an  improvement  is  ordered  under  one  act, 
but  the  contract  and  assessment,  etc.,  are  all  made  under  an  amended 
act,  proceedings  are  to  be  under  the  latter.  Coinmissioners  v.  Greene,. 
40O.  S.318. 

Section  79  applies  to  acts  defining  the  qualifications  of  jurors.  Hart- 
nett  V.  State,  42  O.  S.  568  ;  Palmer  v.  State,  ib.  596. 

For  other  provisions,  saving  rights  and  remedies,  see  sections  1539» 
1542,  4974. 

STATE  SYSTEM   OF  PRACTICE   IN   FEDERAL   COURTS. 

Not  in  equity  or  admiralty.  Rev.  Stats.  U.  S.  Sec.  914  (June  1» 
1872).  The  practice,  pleadings,  and  forms  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and  admiralty  causes,  in  the  Circuit  and 
District  Courts,  shall  conform,  as  near  as  may  be,  to  the  practice,  plead- 
ings, and  forms  and  modes  of  proceeding  existing  at  the  time  in  like  causes 
in  the  courts  of  record  of  the  state  within  which  such  Circuit  or  Dis- 
trict Courts  are  held,  any  rule  of  court  to  the  contrary  notwithstanding. 

Note. — The  following  are  Mr.  Desty's  notes  to  this  section,  and  those  that  fol- 
low, as  given  in  the  sixth  editioiH  to  bis  comprehensive,  accurate,  and  usaful 
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wmk,  *•  Federal  Prooedare,"  p  600,  a  work  ioTaliutbU  to  the  Jud;^  «iid  prae- 
Itioner  in  federal  courts: 

*'/n  general.  United  States  Courts  conform  as  near  as  may  bo  to 
the  practice,  pleading,  and  ra()<les  of  procedure  in  civil  cases  other  than 
equity  and  admiralty,  with  tlie  rido^  of  practice  in  the  states  where 
they  are  held.  Perry  v.  Mechanics  Mut.  Im.  Co.,  11  Fed.  Rep.  478. 
This  section  assimilates  the  practice  ui»  nuur  u^  maybe.  WhaUny. 
Sheridan,  10  Fed.  Rep.  662;  Jiobiiuon  v.  Mui.  lien.  Ins.  Co.,  16 
Blatchf.  201;  U.  S.  v.  Brawner,  7  Fed.  Rep.  90;  see  Ind.  A  SL  L. 
R.  Co.  V.  Horgt,  9.3  U.  S.  291.  It  adopts  only  stitut/mf  procedure, 
and  does  not  include  eonstnuiions  placed  u|)on  common-law  remedies  by 
state  courts  (Sanford  v.  Portsmouth,  6  Cent.  L.  J.  14G),  nor  docs  it 
apply  to  cases  where  congress  has  legislated.  Eaeton  v.  Hodge»t  7 
Bias.  324.  In  such  case  the  practice  is  endtuive,  and  courts  have  no 
power  to  authorize  another  mode.  Par»on$  v.  Bedford,  3  Peters,  433; 
Teete  v.  Phdpt,  McAll.  18.  The  practice  and  procedure  of  the  state 
courts  is  adopted  in  absence  of  congressional  legislation  on  the  "(same)* 
subject  ( \fear  v.  Mayor,  6  Fed.  Rep.  660),  and  it  can  go  no  further 
than  adopt  the  whole  state  statute  as  near  as  may  be.  U.  S.  v. 
Browner,  7  Fed.  Rep.  90.  Where  congress  by  statute  points  out  a 
cpeeific  course  of  procedure,  or  legislates  generally  on  the  subjed-matter, 
such  legislation  must  be  f»)Ibwed.  McXutt  v.  Bland,  2  How.  17;  U. 
S.  V.  Pinga,  1  Fed.  Rep.  715;  Duright  v.  3IerriU,  4  Fed.  Rep.  616; 
citing  Eagton  v.  Hodges,  7  Biss.  324;  BeanUley  v.  LUiell,  14  Blatchf. 
102 ;  U.  S.  V.  Hidlon,  25  Int.  Rev.  Rcc.  57.  This  section  does  not 
apply  to  a  rule  of  practice  of  a  state  court  adopted  subsequently  to  an 
act  of  congress  regulating  the  practice  in  federal  courts.  Wilcox  v. 
Htinl,  13  Peters,  378.  It  does  not,  by  implication,  rejieal  any  previous 
act  of  congress,  expressly  providing  a  particular  mode  of  proceeding. 
Wear  v.  Mayer,  6  Fed.  Rep.  660.  This  section  relates  to  fyradiee  and 
procedure  in  sails  against  parties  prosecuted  in  fe<leral  courts,  but  dties 
not  extend  it  over  persons  and  causes  not  before  within  the  cognizance 
of  the  federal  court.  Bath  Co.  y.  Amy,  13  Wall.  244;  Main  v.  Seeoad 
Xat.  Bk.,  6  BIss.  26.  Congress  did  not  enlarge  the  jurisdiction  of  fed- 
eral courts  by  adopting  the  state  practice  so  as  to  extend  it  over  pcrsrtns 
not  within  the  jurisdiction.  Toland  v.  Sprague,  12  Peters,  300;  Main 
v.  Second  Nat.  Bk.,  6  Bias.  26;  Picqud  v.  Swan,  6  Mason,  35.  Tlie 
intention  of  the  statute  is  to  secure  in  each  state  one  method  of  pro- 
cedure  in  all  eommon-law  cases  by  adopting  in  general  the  procedure  of 
the  state  courts.  BiUs  v.  N.  0.  St.  L.  &  R.  Co.,  3  Blatchf.  228.  The 
statute  makes  a  distinction  between  common-law  cases  and  equity  and 
admiralty  caifses  as  to  forms  and  modes  of  procedure  (^Steam  Stone  Cutter 


1300  CODE  PRACTICE  AND  PRECEDEXTS. 

Co.  V.  Sears,  9  Fed.  Rep.  9 ;  Sandford  v.  Portsmouth,  6  Cent.  L.  J. 
147;  Nvdd  v.  Barrows,  91  U.  S.  420),  aud  applies  solely  to  common- 
law  suits  {The  Blanche  Page,  10  Blatchf.  5),  aud  has  no  application  to 
equity  suits.  Blease  v.  Garlington,  92  U.  S,  1 ;  Brooks  v.  Vermont  R. 
Co.,  14  Blatchf.  471 ;  Taylvr  v.  Rolraes,  14  Fed.  Rep.  498;  MaHindale 
V.  Waas,  11  Fed.  Rep.  557;  see  Butler  v.  Y<mng,  5  Chic.  L.  N.  146. 
So  the  practice  of  allowing  ejcctmeuts  to  be  maintained  on  equitable 
titles  can  not  aifect  the  jurisdiction  of  the  courts  of  the  United  States 
(Fcnn  V.  Holmes,  21  How.  481 ;  Hooper  v.  Scheimer,  23  How.  249 ; 
Slieiihum  v.  Cordova,  24  How.  423 ;  Ilobinson  v.  Campbell,  3  "Wheat. 
212),  and  so  of  answers  to  an  action  at  common  law  claiming  an 
equitable  right.  Dw'ight  v.  Merritt,  IS  Blatchf.  305 ;  Republican  Ins. 
Co.  V.  Williams,  3  Biss.  37." 

"Procedure.  The  federal  courts  will  follow  the  form  of  action  of  a 
state  court  (Taylor  v.  Brujliam,  3  Woods,  377),  and  may  conform  to 
the  practice  of  the  state  courts  in  the  recovery  of  a  penalty  if  no  other 
remedy  is  given.  U.  S.  v.  Elliott,  25  Int.  Rev.  Rec.  319.  Tiie  prac- 
tice of  allowing  one  suit  on  a  bond  agaiust  an  executor  of  a  deceased 
obligor,  togethei  with  the  surviving  obligor,  may  be  followed.  U.  8. 
V.  Tracy,  8  Ben.  1 ;  U.  S.  v.  Lawrence,  14Blackf.  229.  So  a  state  law 
which  permits  a.  joint  action  against  the  maker  and  indorser  may  be  fol- 
lowed in  the  federal  courts  {Fulleiix)n  v.  Bank,  1  Peters,  604)  ;  and  an 
action  of  replevin  may  be  sustained  when  the  state  law  permits  it.  Gihbs 
V.  Usher,  1  Holmes,  348.  When  pending  cases  are  proceedings  at  law 
they  are  entitled  to  the  benefits  of  the  provisions  of  this  section  {Moran 
V.  City  of  Elizabeth,  9  Fed.  Rep.  73),  and  the  first  inquiry  is  what  is 
the  practice  in  the  state  courts  (Brown  \.  Phila.  &  C.  Co.,  4  Fed.  Rep. 
185),  but  a  party  who  has  a  mere  equitable  title  can  not  maintain  an 
action  at  law  (Bennett  v.  Bitterworth,  11  How.  669;  Penn\.  Klyne, 
Peters  C.  C.  497,  note;  Jones  v.  McMaster,  20  How.  9;  Green  v. 
Mezcs,  24  How.  208 ;  TJ.  S.  v.  Coxe,  7  How.  833 ;  Robinson  v.  Camp- 
bell, 3  Wheat.  212);  nor  does  this  section  adopt  the  state  law  allowing 
equitable  d(fenscs  in  a  legal  a&tion.  Montr  jo  v.  Owen,  14  Blatchf.  324; 
La  Mothe  Manuf  Co.  v.  Nat.  Tube  Works,  15  Blatchf.  432.  Where  a 
state  abolishes  fictitious  proceedings  and  establishes  in  their  place  the 
action  of  trespass  for  the  purpose  of  trying  the  title  to  lands  and  re- 
covery of  their  possession  this  section  applies.  Sears  v.  Eastbum,  10 
How.  187.  This  section  applies  to  mandamus  as  a  remedy  to  compel 
municipal  corporations  to  levy  a  tax  to  pay  a  judgment  creditor.  U. 
S.  V.  City  of  Keokuk,  6  Wall.  514;  see  Wisdom  v.  Memphis,  8  Cent.  L. 
J.  108.  Practice  in  mandamus  proceedings,  when  ancillary,  are  not 
afiected  by  this  section  (U.  S.  v.  Union  Pac.  R.  R.  Co.,  2  Dill.  527) ; 
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Otherwise  they  are  governed  by  the  state  lanr.  Moron  v.  City  cf  EUn- 
bdJi,  9  Fed.  Rep.  72.  A  proceediug  t)  restore  n  lust  recor.l  Ueui  ge- 
neris, and  is  governed  by  act  of  Congress.     Turner  v.  Newman^  3  Bi^a. 

;J07." 

*' Joinder  of  jiartia.  WUero  the  state  law  allows  nn  intervention 
the  same  practice  may  ho  followed.  Jkmk  v.  LabUal,  1  Woous,  11; 
Fealhennan  v.  La.  tStute  Saniiiary,  2  Woods,  71.  A  provision  us  to 
when  an  administrator  may  npply  to  bo  made  n  party  is  adopted  under 
this  section.  Baker  v.  LadJ,  3  Sawy.  44.  If  all  partici  liable  on  a 
b<)ud  may  be  joined  iu  the  state  court,  they  may  be  joined  in  tho 
federal  court  (U.  S.  v.  Tracy,  8  Ben.  1);  and  altliough  a  bond  is 
made  to  an  agent,  tho  priucipal  mny  sue  in  his  own  name  if  tho  »tato 
law  allows  it  Weed  Sew.  Mach.  Co.  v.  Weeks,  3  Dill.  261.  Whero 
the  state  law  makes  an  oral  transfer  by  the  insured,  after  loss  of  his 
right  of  action  on  the  policy,  valid,  the  assignee  miy  sue.  Beniiett  v. 
Manjlaiui  &  F.  Ins.  Co.,  17  Alb.  L.  J.  363.  Whoa  the  state  law  pro- 
videa  that  no  action  will  be  defeated  on  account  of  mifijoinder  of  parties, 
the  federal  court  will  conform  to  the  rule.  Pcmj  v.  Mech.  MuL  Int. 
Co.  11  Fed.  Rep.  482." 

*'Iinlcs  of  pleading.  This  section  applies  to  the  rules  of  pleading 
(Oaeanyan  v.  Winchester  Ariiu  Co.,  15  Biatclif.  87;  Taylor  v.  Bitighani, 
3  Woods,  377;  Lewis  v.  Goold,  13  Blatchf.  216),  and  to  tl»o  time  of 
filing  the  declaration  after  bcinij  returned,  s.inimoneil  (Record  v.  Ncu 
Providence,  5  Fed.  Rep.  434) ;  but  not  to  the  signature  to  a  bill  (iStui- 
son  V.  Hddrop,  8  Biss.  376).  It  applies  to  tho  mode  of  amending  the 
complaint,  as,  of  courso  (Rosenbac'i  v.  Dreyfnss,  1  Fed  Rep.  393;  Wed 
V.  SmUh,  101  U.  S.  263),  by  strlk'.ng  out  a  plaintiff  or  adding  o 
plaintiff  (Tf7ii/aJker  v.  Pope,  2  Woods,  463).  Pleadings  not  author- 
ized in  a  state  court,  in  a  liko  suit,  will  bo  set  aside  on  motion.  Lewis 
V.  Gotdd,  13  Biatclif.  216.  On  removal  of  a  cause  no  other  or  differ- 
ent pleadings  are  necessary.  Merdt.  <t*  Manuf.  Bk.  v.  IV'jrtcfcr,  13 
Biatclif.  218.  This  section  does  not  apply  to  the  rule  of  set-o.T,  which 
ii  exclusively  under  the  laws  of  tho  United  StatcJ.  U.  8.  v.  Itebeton, 
9  Peter-",  319.  If  the  state  law  allows  a  party  to  take  avantage  of  tha 
statute  of  limitations  by  demurrer,  he  may  do  to  in  the  federal  courts. 
(heming  Canal  Bk.  v.  Ijowrcy,  93  U.  S.  72.  In  com mon-Iaw  actions 
the  s'jfEeicncy  of  the  pleadings  is  to  be  determined  by  the  State  C)do 
of  Procedure.  Cartro  v.  De  Uriarte,  12  Fed.  Rep.  251.  So  of  tho 
BufficiQucy  of  a  plea.     U.  S.  v.  Tilton,  7  Ben.  306." 

"Practise.  It  applies  to  the  rccjuir^mcnt  to  answer  intermgatonei 
as  a  substitute  for  a  bill  of  discovery  (Bryant  v.  J^yland,  7  Fed.  Rep. 
126),  and  to  ordering  a  proceeding  to  8ubstttute  one  deteodant  for 
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another  (Harris  v.  Hess,  10  Fed.  Rep.  263),  and  to  all  motions  at 
common  law  required  by  the  practice  at  a  special  term  of  the  state 
court  in  a  stated  term  of  the  federal  court  {Emma  S.  M.  Co.  v.  Park, 
14  Blatchf.  411;  Nasro  v.  Crogin,  3  Dill.  474;  RepvUic  Ins.  Co.  v. 
WiUiams,  3  Biss.  370) ;  but  it  does  not  apply  to  ordering  a  peremptory 
nonsuit  against  the  will  of  the  plaintiff  (Elmore  v.  Grymes,  1  Peters, 
471).  It  applies  to  notice  of  hearing  for  the  trial  of  an  issue  of  law 
on  a  demurrer  (Rosenbadi  v.  Dreyfuss,  2  Fed.  Rep.  23) ;  but  a  state 
law  regulating  the  filing  of  a  lis  pendens  does  not  apply  to  federal 
courts  (Majors  v.  Cowell,  51  Cal.  478 ;  see  U.  S.  y.  Stevenson,  1  Abb. 
C.  C.  495).  A  state  law  authorizing  dismissal  of  suit,  and  which  pro- 
hibits re-instatemeut,  unless  at  the  next  term,  is  not  covered  by  this 
section.  Mutual  Build.  Fund  v.  Bossicux,  1  Hughes,  386.  There  is 
no  authority  to  refer  an  action  to  referees  without  consent  of  parties, 
although  the  state  court  may.  Hoive  Mack.  Co.  v.  Edwards,  15  Blatchf 
402.  This  section  has  no  reference  to  the  designation  of  jurors.  U. 
8.  V.  Collins,  1  Woods,  499.  A  state  law,  as  to  instructions  to  the 
jury,  has  no  application  to  federal  courts.  Indianapolis  &  St.  Louis 
B.  Go.  V.  Horst,  93  U.  S.  291 ;  Hawkins  v.  Squires,  5  Biss.  186. 
Questions  of  power  and  authority  of  the  court  are  not  embraced 
within  this  section.  Town  of  Lyons  v.  Lyons  Nat.  Bk.,  8  Fed.  Rep. 
373." 

^'Rules  of  evidence.  This  section  does  not  extend  to  rules  of  evi- 
dence (Conn.  Mut.  L.  Ins.  Co.  v.  Schaefer,  94  U.  S.  457 ;  Beardley  v. 
Littell,  14  Blatchf  102),  as  state  provision  for  examination  of  a  witness 
before  trial  (Beardsley  v.  lAtteU,  14  Blatchf.  102).  Such  examination 
of  a  party  before  trial  is  allowed  only  when  depositions  before  trial  are 
authorized  by  the  Revised  Statutes.  Easton  v.  Hodges,  7  Biss.  324 ; 
Corhett  V.  Gibson,  16  Blatchf  336.  If  the  state  law  gives  the  right  to 
a  party  to  require  testimony  to  be  taken  in  writing,  this  practice  must 
prevail.  Parsons  v.  Bedford,  3  Peters,  433.  The  practice  in  taking 
depositions  is  regulated  by  this  section  (Sage  v.  Tauszky,  6  Cent.  L. 
J.  7);  but  not  to  depositions  de  bene  esse  (U.  S.  v.  Tilden,  2  Int.  Rev. 
Rec.  352);  nor  to  the  mode  of  executing  the  commission  (U.  S.  v. 
Pings,  4  Fed.  Rep.  714) ;  nor  does  it  govern  the  production  of  books 
and  writings  (Easton  v.  Hodges,  7  Biss.  324).  Where  matter,  as  the 
productions  of  books  and  documents,  is  expressly  regulated  by  con- 
gress, it  is  not  a  matter  in  which  by  this  section  the  practice  of  the 
state  courts  is  adopted.     U.  S.  v.  Hutton,  10  Ben.  269." 

"Judgments  and  decrees.  A  judgment  may  be  entered  according  to 
the  facts  alleged  and  proved  without  regard  to  the  form  of  pleading, 
if  it  is  the  practice  under  the  state  law.      Whalen  v.  Sheridan,  10  Fed. 
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Rep.  661;  A  jadgnieDt  may  lie  eotereil  agaiust  one  of  several  de- 
fendants, if  the  state  law  permits  it  Swain  v.  Kenny,  93  U.  8.  289. 
A  judgment  may  be  entered  agaiust  sureties  on  a  mpenedea*  bond 
after  a  return  of  a  nulla  bona,  if  the  state  law  permits)  it.  Hiriart  v. 
fiaUou,  9  Peters,  156;  Smith  v.  Gaines,  93  U.  S.  341.  So  if  the  state 
law  permits  judgment  against  a  marshal  on  motion  for  money  not  paid 
over  (Gvnn  v.  Breedlove,  2  How.  29) ;  but  it  can  not  enforce  against  n 
ninrshal  a  penalty  allowed  by  a  state  law  for  omitting  to  pay  over 
money  collected  on  execution  {Gwin  v.  Breedlove,  2  How.  29).  It  is 
irregular  to  enter  judgment  on  a  referee's  report  without  an  applica- 
tion to  the  court,  that  being  the  practice  in  the  state  court.  Fourth 
Nat.  Bk.  V.  Neghart,  13  Blatchf.  393.  Judgments  and  decrees  are  liens 
when  made  so  by  state  statutes.  Ward  v.  Oiamberiain,  2  Black,  430. 
A  state  law  requiring  a  judge  to  give  his  decision  in  writing  b  not 
binding  on  the  federal  courts.  Martindale  v.  Wasa,  11  Fed.  Rep.  551. 
If  an  order  against  a  garnishee  is  not  a  judgment  under  state  court, 
it  is  not  in  the  federal  courts.  Atlantic  &  Paxif.  R.  Co.  v.  Hopkins, 
94  0.8.11." 

Writs  of  error  and  review.  Tliiii  section  does  not  extend  to  enforcing 
or  revising  decisions  once  made.  U.  S.  v.  Train,  12  Fed-  Rep. 
853.  ...  It  is  doubtful  whether  cases  tried  in  the  Circuit 
Court  by  a  referee,  in  states  where  such  a  practice  exbts,  can  be  re- 
viewed in  the  Supreme  Court.    Boogher  v.  Life  Ins.  Co.,  103  U.  8.  90. 

"Forms  of  slate  process.  The  forms  of  process  for  commencement 
of  suits  conform  to  the  state  process  under  this  section,  except  as  to 
signatures  of  the  attorney,  which  is  provideil  for  by  act  of  congress, 
section  911,  U.  S.  Rev.  Stats.  Brown  v.  Potul,  5  Fe<l.  Rep.  37;  see 
Ricard  v.  New  Providence,  5  Fed.  Rep.  434.  ('All  writs  and  process 
issuing  from  the  courts  of  the  United  States  shall  l>c  under  the  seal 
of  the  court  from  which  they  issue,  and  shall  be  signed  by  the  clerk 
thereof.  Section  911.*)  ...  It  adopts  the  effect  as  well  as 
the  form  of  the  state  process.  Bank  of  U.  S.  v.  Jlalstead,  10  Wheat. 
51.  Under  this  section  old  forms  of  process  for  tbo  commencement 
of  common-law  actions  have  been  superseded  by  summon*,  except  as 
to  the  mo<le  of  attestation,  which  is  provided  for  by  Rev.  Stats.,  sec- 
tion 911  (Brown  v.  Pond,  b  Fed.  Rep.  37;  Peadeev.  Uubentro,  15 
Blatchf.  472;  Dwigktv.  MerrUt,  18  Blatchf.  305;  4  Fed.  Rep.  614), 
which  section  is  not  inconsistent  with  or  rej)caled  by  this  section.     /6. 

^* Atinchm/ent  process  and  procedure  arc  adopted  by  this  section. 
Steaan  Stone  Co.  v.  Sears,  9  Fed.  Rep.  49.  It  applies  to  process  by 
which  suits  are  brought,  and  its  mode  of  service.  BrowneU  v.  Troy  A 
BotL  R.  Co.,  18  Blatchf.  245;  Dwight  v.  AferriU,  18  Bhichf.  305; 
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Springer  v.  Foster,  2  Story,  383 ;  FerJdns  v.  Watertown,  5  Biss.  320. 
Where  state  laws  allow  a  subpoena  to  be  served  by  a  private  person, 
such  service  is  good  in  the  federal  court.  Cummings  v.  Akron  C.  &  P. 
Co.,  6  Blatchf.  509 ;  Schivahacker  v.  BeiHy,  2  Dill.  127.  Process  may  be 
served  by  a  marshal  or  his  deputy,  notwithstanding  the  state  law  as  to 
a  private  person.  Schwabacker  y.  Reilly,  2  Dill.  127.  State  laws  as  to 
exemptions  from  levy  and  sale  on  execution  will  be  followed.  In  re 
Vogler,  2  Hughes,  297;  In  re  Appold,  6  Phila.  469;  In  re  Ruth,  6 
Phila.  438.  So  also  as  to  the  notice  and  mode  and  time  of  sale  under 
execution.  Moncurex.  Zants,  11  Wall,  416;  Smithy.  Cockrill,  G  Wall. 
756,  If  a  state  law  requires  an  appraisal  and  sale  at  a  certain  price, 
a  marshal's  sale  must  conform  to  such  law.  Smith  v.  Cogkrill,  G  Wall. 
756.  Process  substantially  in  compliance  with  state  laws  will  not  be 
set  aside.  Johnson  v,  Healy,  9  Ben.  318.  Property  under  the  state 
law  subject  to  levy  may  be  taken  on  process  issued  out  of  the  federal 
court.  Georgia  v.  Atlantic  c&  Ga.  R.  Co.,  3  Woods,  434.  Property 
exempt  from  execution  under  the  state  law  is  exempt  under  execu- 
tion issued  out  of  a  federal  court.  Inre  Ruth,  1  Bankr.  Reg,  154.  A 
levy  can  not  be  made  on  an  insolvent  administrator.  WUlidTus  v.  Bene- 
dict, 8  How.  107.  A  creditor  can  not  sell  the  property  after  appoint- 
ment of  a  receiver  by  a  state  court.  Wisivall  v.  Sampson,  14  How.  52. 
So  execution  can  not  be  issued  to  effect  property  of  a  corporation  in 
the  hands  of  a  receiver.  Levi  v.  Columbia,  F.  Ins.  Co.,  1  Fed.  Rep. 
206.  Property  vested  in  a  syndicate  in  insolvency  proceedings  can 
not  be  levied  on  by  process  from  the  federal  court.  Bank  v.  Horm, 
17  How.  160.  Property  exclusively  under  control  of  the  Probate 
Court  is  not  subject  to  execution  on  a  judgment  against  an  adminis- 
trator in  the  Circuit  Court.  Yoxdey  v.  Lavender,  21  Wall.  276;  KUt- 
redge,  v.  Race,  92  U.  S.  116.  A  return  of  property  taken  on  a  fi.  fa. 
on  execution  of  a  forthcoming  bond  is  governed  by  the  state  law. 
Amis  V.  Smith,  16  Peters,  303.  State  laws  regulating  final  process 
have  no  application  unless  adopted  by  some  act  of  congress.  Wayman 
V.  Southard,  10  Wheat.  1;  Ross  v.  Duval,  13  Peters,  45;  Boyle  v. 
Zacharie,  6  Peters,  G48.  So  property  levied  on  can  not  be  proceeded 
against  according  to  the  law  of  a  state.  Hall  v.  Yahoola  R.  M.  Go. , 
1  Woods,  544.  Goods  delivered  to  a  defendant  on  a  forthcoming  bord 
in  replevin  can  not  be  taken  in  replevin  from  federal  courts.  U.  S.  v. 
Dantder,  3  Woods,  719." 

Attachments.  Sec.  915.  (June  1,  1872.)  In  common-law  causes  in 
the  Circuit  and  District  Courts  the  plaintiff  shall  be  entitled  to  similar 
remedies,  by  attachment  or  otlier  process,  against  the  property  of  the 
defendant,  which  are  now  provided  by  the  laws  of  the  state  in  which 
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Bucli  court  is  held  for  the  courts  thereof;  and  such  Circuit  or  District 
Courts  may,  from  time  to  time,  by  general  rulc9,  adop:  such  state  laws 
as  may  be  in  force  in  the  states  where  they  are  held  in  relation  to  at- 
tachments and  other  process:  provided,  that  similar  preliminary  aiBda« 
vits  or  proofs,  and  similar  security,  as  required  by  such  state  laws,  shall 
be  first  furnished  by  the  {>arty  seeking  such  attachment  or  other  remedy. 

Note. — "  This  section  applies  only  when  proceca  ui/>rr«cTMm  has  bc*n  wrvM/on 
the  defendant  {Otittenden  v.  Dari/en,2  Wood?,  437),  when  ihc  auxiliary  remedy 
by  attachment  is  given  (Aozro  v.  Cragin,  3  Dill.  494);  and  although  a  retldent 
of  tbn  district,  defendant  can  not  bo  proceeded  againH  by  altacbtnent  unleM 
served  with  process  in  tbo  district  (Sadler  v.  Fallon^  2  Curt.  579),  as  no  writ  o( 
attachment  can  be  served  on  the  property  of  a  non-re>ident  until  found  within 
the  dijtrict  and  served  with  process  in  pcraonam  (Chittenden  v.  Darden,  2 
Woods,  437);  but  if  there  are  two  districts  within  the  state,  a  judgment  creditor 
ot  3no  district  may  have  an  attachment  in  execution  on  his  judgment  (Prevott 
V.  Oorrell,  6  Week.  Notes,  151). 

*-Tho  federal  courts  have  no  jurisdiction  of  suits  by  foreign  attachments  (CAt/- 
tenaeii  v.  Darden,  2  Woods,  437);  but  see  OuiUon  v.  Funtaitu,  8*2  Leg.  Int.  SG2. 
A  court  commissioner  has  no  power  to  Usuc  the  writ  (Chittenden  v.  Darden,2 
Woods,  437)." 

If  a  non-resident  removes  a  sause  into  the  Circuit,  or  District  Court  having 
circuit-court  jurisdiction,  from  a  state  court,  in  which  attachment  or  garnishee 
process  has  been  issued  and  property  subjected  thereto,  on  constructive  scrvic3 
alone,  in  accordance  with  the  state  luw,  iho  federal  court  will  enforce  rights  ac- 
quired  by  such  procew,  otherwise  defendants  could  remove  causes  for  the  mere 
purpose  of  nullifying  such  proceedings  in  the  state  court  J  G4G  Bev.  Stats 
U.  8. 

RsMOVALs  from  state  to  federal  courts  are  treated  of  ante. 

Execntion  in  common-faw  eases.  Sec.  916.  (U.  S.  Rev.  Stats.,  June 
1,  1872.)  The  party  recovering  a  judgment  in  ony  coramoulaw  cause 
in  any  Circuit  or  District  Court,  shall  be  entitled  to  similar  remedies 
upon  the  same,  by  execution  or  otherwise,  to  reach  tho  property  of  the 
judgment  debtor,  as  are  now  provided  in  like  causes  by  tho  laws  of  tho 
state  in  which  such  court  is  held,  or  by  any  such  laws  hereafta  enacted 
which  may  be  adopted  by  general  rules  of  such  Circuit  oi  District 
Court;  and  such  courts  may,  from  time  to  time,  by  general  rules, 
adopt  such  state  laws  as  may  lierea/lei  Ik)  in  force  in  such  state  in  rela> 
tion  to  remedies  upon  judgments,  as  aforesaid,  by  execution  or  other- 
wise. 

"  Remedies  anctrules  to  grnxm.  Federal  courts  moy  adopt  rules  of 
practice  to  regulate  proceedings  so  as  to  conform  to  tho^e  uf  the  state 
{Beers  v.  HaughUm,  9  Peters,  329  ;  Jiom  v.  Ducal,  13  Peters,  45) ;  but 
a  rule  made  by  a  district  judge  will  not  be  considered  binding  unless  be 
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be  qualified  to  exercise  the  powers  of  a  circuit  judge.  Amis  v.  SmiOi, 
16  Peters,  303.  They  may  adopt  the  state  law  as  a  whole,  but  not  in 
part.  McCracken  wHayward,  2  How.  608.  The  power  so  to  adopt  the 
state  law  extends  Xo future  as  well  as  past  legislation,  and  to  modes  of 
procedure  as  well  as  forms  of  process.  -Ross  v.  Duval,  13  Peters,  45. 
The  process  on  ajudgraeutis  similar  to  that  allowed  in  state  courts. 
U.  S.  V.  Humphreys,  3  Hughes,  201.  So  a  judgment  creditor  may  have 
the  same  remedy  against  a  municipal  corporation  as  the  state  law  allows 
against  a  private  person.  New  Orleans  v.  Morris,  3  Woods,  115.  So, 
if  the  state  law  allows  an  attachment  on  the  judgment,  the  same  remedy 
is  available  in  the  federal  courts  (^Pearce  v.  Winter  Iron  Works,  32  Ala. 
68);  but  state  rules  relating  to  attachment  of  mortgaged  property 
do  not  apply  to  an  attachment  issued  on  a  judgment  unless  adopted. 
Howe  V.  Freeman,  80  Mass.  566.  The  congress  adopted  both  the  form 
and  effect  of  executions  as  established  by  state  laws.  Koning  v.  J  ey- 
ard,  2  Paine,  251.  See  Bank  v.  Hahtead,  10  Wheat.  51 ;  U.  S. 
V.  Graves,  2  Brock.  379  So  execution  can  not  be  levied  on  property 
if  the  state  law  prohibits  it.  Williams  v.  Benedict,  8  How.  107.  If 
the  state  law  provides  that  a  sale  on  execution  discharges  all  liens,  the 
purchaser  under  an  execution  issued  by  a  federal  court  obtains  a  good 
title.  Brown  v.  Bacon,  27  Miss.  589.  A  sale  under  a  junior  judgment 
in  the  state  court  will  not  prevent  a  sale  under  a  prior  judgment  of  a 
federal  court.  Andrews  v.  Wilkins,  7  Miss.  554.  The  state  court  will, 
on  sale  under  a  prior  judgment,  order  the  surplus  to  be  paid  to  the 
marshal.  Cougldan  v.  White,  66  N.  C.  102.  See  Bonafee  v.  Fisk,  21 
Miss.  682.'* 

'*  Lien  of  judgment  of  federal  court.  The  lien  of  judgments  on  prop- 
erty within  the  jurisdiction  depends  upou  the  state  law  where  congress 
has  not  prescribed  a  different  rule.  Williams  v.  Benedict,  8  How,  107. 
The  proceedings  in  the  federal  courts  are  governed  solely  by  acts  of 
congress  {Gorwin  v.  Benham,  2  O.  S.  36) ;  and  judgments  of  federal 
courts  have  the  same  lien  that  judgments  in  the  state  court  have.  Wil- 
liams v.  Benedict,  8  How,  107 ;  Ward  v.  Ofmmberlain,  2  Black,  430 ; 
Carrol  v.  Watkins,  1  Abb.  U.  S.  474 ;  Koning  v.  Bayard,  2  Paine,  251 ; 
FoUard  v.  Cocke,  19  Ala.  188 ;  TrapwaU  v.  Richardson,  13  Ark.  543 ;  By- 
ers  V.  Fowler,  12  Ark.  218  ;  U.  S.  v.  Duncan,  12  111.  523 ;  Simpson  v. 
Niles,  1  Ind.  196  ;  Sellers  v.  Convin,  5  O.  398  ;  Lauirence  v.  Belger,  31 
O.  S.  175.  Where  the  state  law  creates  a  lien  only  in  the  courdy  where 
judgment  is  entered,  the  lien  in  the  federal  court  is,  notwithstanding, 
to  the  extent  of  its  territorial  jurisdiction  in  the  district  (MassingUl  v. 
Downs,  7  How.  760 ;  Shrew  v.  Jones,  2  McLean,  78 ;  see  Lombard  v. 
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tiayard,  1  Wall.,  Jr.  196)  ;  so  if  there  b  more  thao  one  district  io  the 
state,  when  process  can  be  issued  throughout  the  state  (Manhattan  Cb. 
V.  EveiiMn,  6  Paige,  457),  and  it  is  not  necessary  that  a  cop\  be  filed 
with  the  clerk  of  any  county  of  the  state.  Oropeey  v.  OrundaU^  2 
Blatchf  341 ;  Strew  v.  J(www,  2  McLean,  78;  U.  S.  v.  Soott,  3  Woods, 
834;  but  see  TarpUy  v.  Hamer,  17  Miss.  310;  Reid  v.  ffcnue,  2 
Humph.  576.  The  lien  arises  from  the  fact  that  its  effect,  and  tlmt  of 
process  thereon,  are  the  same  as  judgments  of  the  slate  court,  U.  8. 
V.  Morr'uon,  4  Peters,  124  ;  Barih  v.  Maheever,  4  Bias.  206;  U.  S.  v. 
HumjJirey»,  3  Hughes,  201;  S/iew  v.  Joncjt,  2  McLean,  78;  Lombard 
V.  Bayard,  1  Wall.,  Jr.  196.  A  levy  and  sale  of  lands  under  a  pyuria 
execution,  while  a  prior  levy  remains  undis|X)sed  of,  is  a  mere  irregu- 
larity which  can  only  be  taken  advanUige  <;f  in  apt  time.  Ktrr  v. 
&mth  Park  Com'rs,  8  Biss.  276.  A  suit  in  rem  for  forfeiture  of  prop- 
erly by  reason  of  violation  *)f  the  inlenial  revenue  law  is  a  "  common- 
law  cause"  within  the  meaning  of  this  section.  A  Quant,  of  Mammae. 
Tobacco,  10  Ben.  147." 

Note. — Article  8,  section  I,  U.  S.  Constitution,  provides  tbit  *'  the  judicial 
power  shall  extend  to  all  cases,  in  law  and  equity,  arising  ur.dcr  this  C^>nstitu- 
tion,"  etc.  Dy  reason  uf  this  clause,  it  is  generally  coneeiled  that  congreM  can 
not  abolish  the  distinction  between  actions  at  law  und  suits  in  equity,  as  locauMa 
coming  within  the  jurisdiction  of  federal  courts.  Congress  can  change,  as  can 
the  Supreme  Court  of  the  United  State«,  by  rules,  the  form  of  pleading  in  aa 
equity  case.  The  purely  chancery  pleadings  are  verbose,  replete  with  repeti- 
tions, crammed  with  mere  evidence,  and,  hence,  cumbcrsoma  While  tbo  facts 
which  constitute  an  equity  cause  must  keep  such  cause  distinct  from  one  at  law 
pleading  sucb  facts  so  as  to  pre:>ent  to  the  court  the  case  might  be  made  to  as- 
similate to  pleadings  in  special  actions  on  the  case,  which,  when  skillfullj 
drawn,  are  tbo  roost  natural  and  tbo  best  form  of  pleading  that  can  bocon« 
eeived. 

RULES  OF  THE  SUPREME  COURT  OF  OHIO. 

Sec.  439.  (Sup.,  p.  35.)  Tiie  Supreme  Court  may  prer^ribo  such 
rules  for  ihe  regulation  of  its  practice,  the  rcservalion  of  all  questions, 
and  the  transmission  of  cases  from  the  Circuit  Court,  or  the  Common 
Pleas  Court,  to  the  Supreme  Court,  and  remanding  the  same,  as  may  not 
1)0  inconsistent  with  the  statutes  of  this  state;  and  witen  aud  as  often 
as  necessary,  it  may  revise  the  same,  and  make  all  ninnlful  chnni^es 
therein  and  establish  such  additional  rulc'»  as  may  l»e  deemed  pro()er; 
and  such  rules  shall  bo  recorded  in  the  journal  <>f  tho  court  and  ptib- 
lisheil  in  such  way  as  the  court  may  direct. 

Greuit  OmH  ruleg.  Sec.  451.  (Sup.,  p.  37.)  The  judges  of  the 
Circuit  Court  of  the  stale,  or  a  majority  of  them,  may  make  and  pub- 
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lish  such  uniform  rules  of  practice  for  all  the  circuits,  as  they  may  deem 
proper,  provided  they  are  not  ia  conflict  with  statute  or  the  rules  of  the 
Supreme  Court. 

Tlie  Common  Pleas  Court,  subject  to  the  same  restrictions,  may  pre- 
scribe rules  for  itself,  as  may  the  Superior  Court  of  Cincinnati. 
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HUSBAND  AND  WIFE. 


[Ita  importance  justifies  adding  the  foUowiag  act:  "To  define  th« 
Tight«  and  liabilities  of  husband  and  wife" — passed  March  19,  1R87(84 
V.  132),  though  the  printing  of  this  work  was  so  nearly  completed  when 
this  statute  was  received  as  to  preclude  adapting  those  chapters  treating 
the  subject  to  the  new  enactment.] 

An  act  to  define  the  rights  and  liabilities  of  husband  and  wife. 

Husband  and  wife.  Sec.  1.  lie  it  enacted  by  the  General  As»embly  cf 
the  State  of  Ohio,  That  chapter  1  of  title  1  of  part  second  of  th« 
Bevised  Statutes  of  Ohio  is  so  amended  as  to  read  as  follows : 

CHAPTER  I. 

HUSBAKD  AND   WIFE. 

MutruU  obligation*.  Sec.  3108.  Husband  and  wife  contract  toward 
each  other  obligations  of  mutual  respect,  fidelity,  and  support. 

Rights  of  hiubatid  as  head  of  the  family.  Sec.  3109.  The  husband  u 
the  head  of  the  family.  He  may  choose  any  reasonable  place  or  mode 
of  living,  and  the  wife  must  conform  thereto. 

Duty  of  hwfbattd  to  support  family.  Sec.  3110.  The  husband  must 
support  himself,  his  wife,  and  his  minor  children  out  of  his  property 
or  by  bis  labor.  If  he  is  unable  to  do  so,  the  wife  must  tussi^t  him  so 
far  as  she  is  able. 

Interest  in  the  property  of  Vie  other.  Sec.  3111.  Neither  husband  nor 
wife  has  any  interest  in  the  property  of  the  other,  except  as  mentioned 
in  sections  31 10  and  4188,  but  neither  can  be  excluded  from  the  other^s 
dwelling. 

May  contract  the  same  as  if  unmarried.  Sec.  3112.  A  buaband  or 
wife  may  enter  into  any  engagement  or  transaction  with  the  other,  or 
with  any  other  person,  which  either  might  if  unmarried;  subject,  in 
transactions  between  themselves,  to  the  general  rules  which  control  the 
actions  of  persons  occupying  confidential  relations  with  each  other. 

Cannot  aJier  their  legal  rdations.  Set.  3113.  A  husband  an. I  wife 
36  ^^ 
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can  not,  by  any  contract  with  each  other,  alter  their  legal  relations, 
except  that  they  may  agree  to  an  immediate  separation,  and  may  make 
provision  for  the  support  of  either  of  them  and  their  children  during 
the  separation. 

May  take  and  hold  property.  Sec.  3114.  A  married  person  may  take, 
hold,  and  dispose  of  property,  real  or  personal,  the  same  as  if  unmarried. 
[See  §§  4107,  4188.] 

Not  answerable  for  acts  of  the  other.  Sec.  3115.  Neither  husband  nor 
wife,  as  such,  is  answerable  for  the  acts  of  the  other. 

Support  of  wife  when  husband  neglects  to  do  so.  Sec.  3116.  If  the 
husband  neglects  to  make  adequate  provision  for  the  support  of  his 
wife,  any  other  person  may,  in  good  faith,  supply  her  with  necessaries 
for  her  support,  and  recover  the  reasonable  value  thereof  from  the 
husband. 

When  wife  abandons  Hie  husband.  Sec  3117.  If  the  wife  abandons 
the  husband,  he  is  not  liable  for  her  support  until  she  offers  to  return, 
unless  she  was  justified,  by  his  misconduct,  in  abandoning  him. 

Sec  2.  That  sections  4106,  4107,  and  4108,  as  amended  March  29, 
1883  (80  V.  79),  and  also  sections  4109,  4131,  4132,  4163,  4176,  and 
4177  of  the  Revised  Statutes  of  Ohio,  are  so  amended  as  to  read  as 
follows: 

How  a  deed,  mortgage,  or  lease  is  executed  and  acknowledged.  Sec.  4106. 
A  deed,  mortgage,  or  lease  of  any  estate  or  interest  in  real  property, 
shall  be  signed  by  the  grantor,  mortgagor,  or  lessor,  and  such  signing 
shall  be  acknowledged  by  the  grantor,  mortgagor,  or  lessor  in  the 
presence  of  two  witnesses,  who  shall  attest  the  signing  and  subscribe 
their  names  to  the  attestation,  and  such  signing  shall  also  be  acknowl- 
edged by  the  grantor,  mortgagor,  or  lessor  before  a  judge  of  a  court 
of  record  in  this  state,  or  a  clerk  thereof,  a  county  auditor,  county 
surveyor,  notary  public,  mayor,  or  justice  of  the  peace,  who  shall  cer- 
tify the  acknowledgment  on  the  same  sheet  on  which  the  instrument 
is  written  or  printed,  and  subscribe  his  name  thereto.     [See  §  4112.] 

How  deed,  etc.,  of  a  married  person  is  execvied.  Sec.  4107.  A  deed, 
mortgage,  or  lease  of  any  estate  or  interest  of  a  married  person  in  real 
property  sliall  be  signed,  attested,  acknowledged,  and  certified  in  the 
manner  prescribed  in  the  preceding  section.     [See  §§  3114,  4188.] 

H(yw  pmoer  of  attorney  is  executed.  Sec.  4108.  A  power  of  attorney 
for  the  conveyance,  mortgage,  or  lease  of  any  estate  or  interest  in  real 
property  shall  be  signed,  attested,  acknowledged,  and  certified  in  the 
same  manner  as  deeds,  mortgages,  and  leases. 

Form  and  effect  of  mch  power  of  attorney — Revoca^imi.     Sec.  4109.  A 
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deed,  mortgage,  or  lease  of  any  estate  or  interest  in  real  property,  made 
by  virtue  of  a  power  uf  attorney,  shall  contain  tbs  name  of  the  grantor, 
mortgagor,  or  leasor,  and  shall  convey,  mortgage,  or  leaae  the  estate  or 
interest  of  the  grantor,  mortgagor,  or  lessor  in  the  real  property  so 
conveyed,  mortgaged,  or  leased,  as  fully  as  if  such  deed,  mortgage,  or 
lease  were  executed  by  the  grantor,  mortgagor,  or  lessor  in  person; 
but  at  any  time  previous  to  the  conveyance,  mortgage,  or  lease,  the 
grantor,  mortgagor,  or  lessor  may  revoke  such  power  of  attorney 
so  far  as  relates  to  the  interest  of  the  grantor,  mortgagor,  or  leMor 
therein. 

RECORDING. 

Reeording  power  of  attorney.  Sec.  4131.  A  power  of  attorney  for 
the  conveyance,  mortgage,  or  lease  of  any  estate  or  intere^^t  in  real 
property,  shall  be  recorded  iu  the  office  of  the  recorder  of  the  county 
in  which  such  real  property  is  situated,  previous  to  the  execution  of 
any  deed,  mortgage,  or  lease  by  virtue  of  such  power  of  attorney. 

Revocation  of  power  of  attorney  vui*t  be  recorded.  Sec.  4132.  No  in- 
strument containing  a  power  of  attorney  for  the  conveyance,  mort- 
gage, or  lease  of  any  estate  or  interest  in  real  property,  which  has 
been  recorded,  is  to  be  deemed  rt'voked  by  any  act  of  the  {lerson  by 
whom  it  was  executetl,  unless  the  instrument,  containing  such  revoca- 
tion is  also  recorded  in  the  same  office  in  which  the  instrument  contain- 
ing the  power  of  attorney  was  recordetl. 

descent  and  distribution. 

Didriinttion  of  peraonal  estate.  Sec.  4163.  When  a  person  dies  in- 
testate and  leaves  any  i)ersonal  property,  such  i>er9onal  projierty  shall 
be  distributed  in  the  manner  prescribed  in  section  4159  as  to  real 
property  which  came  not  by  descent,  devise,  or  deed  of  gift  from  any 
ancestor,  saving,  however,  such  right  as  any  widow  or  widower  may 
have  to  any  portion  of  such  personal  property;  but  if  there  is  no 
person  living  entitled  to  inherit  the  same  by  the  pruvbions  of  this 
chapter,  such  |)ersonal  property  shall  pass  to  and  be  vested  in  the 
state;  and  the  pro!*ecuting  attorney  of  the  county  in  which  letters  of 
administration  are  granted  upon  such  estate  shall  collect  the  same 
and  pay  it  over  to  the  treasurer  of  such  county,  to  be  applied  exclu- 
sively to  the  support  of  the  common  schools  of  the  county  in  which 
the  estate  is  so  coHected,  in  such  manner  as  may  be  prescriboil  by  law. 

Amount  of  penonal  ertate  to  ichieh  a  widow  or  widower  u  etUitled  upon 
diMribtUion.  Sbc.  4176.  When  a  |)er9on  dies  intestate  and  leaves  no 
children  or  their  l^al  representatives,  the  widow  or  widower  shall  be 
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entitled,  as  next  of  kin,  to  all  the  personal  property  which  is  subject  to 
distribution  upon  settlement  of  the  estate  ;  but  if  the  intestate  leaves 
any  children  or  their  legal  representatives,  the  widow  or  widower  shall 
be  entitled  to  one-half  of  the  first  four  hundred  dollars  and  to  one- 
third  of  the  remainder  of  the  personal  property  subject  to  distribution. 
[38  V.  146,  §180.  J 

Waste  by  tenant  for  life — effect  thereof.  Sec.  4177.  A  tenant  for  life 
in  real  property,  who  commits  or  suffers  any  waste  thereto,  shall  for- 
feit that  part  of  the  real  property  of  which  such  waste  is  committed  or* 
suffered,  to  the  person  having  the  immediate  estate  in  reversion  or 
remainder  ;  and  such  tenant  for  life  is  liable  in  damages  to  the  person 
having  the  immediate  estate  in  reversion  or  remainder  for  the  waste 
committed  or  suffered  thereto. 

Sec.  3.  That  chapter  3  of  title  4  of  part  second  of  the  Revised 
Statutes  of  Ohio  is  so  amended  as  to  read  as  follows : 

CHAPTER  III. 

ESTATES   IN   DOWER. 

Of  what  estate  a  widow  or  widower  is  endowed.  Sec  4188.  A  widow 
or  widower  who  has  not  relinquished  or  been  barred  of  the  same,  shall 
be  endowed  of  an  estate  for  life  in  one-third  of  all  the  real  property  of 
of  which  the  deceased  consort  was  seized  as  an  estate  of  inheritance  at 
any  time  during  the  marriage,  and  in  one-third  of  all  the  real  property 
of  which  the  deceased  consort,  at  decease,  held  the  fee-simple  in  rever- 
sion or  remainder;  and  also  in  one-third  of  all  the  title  or  interest  that 
the  deceased  consort  had,  at  decease,  in  any  real  property  held  by 
article,  bond,  or  other  evidence  of  claim ;  and  the  widow  or  widower 
may  remain  in  the  mansion  house  of  the  deceased  consort,  free  of 
charge,  for  one  year,  if  dower  is  not  sooner  assigned ;  but  dower  shall 
not  be  assigned  to  any  widow  or  widower  in  any  real  property  of  which 
the  deceased  consort,  at  decease,  held  the  fee-simple  in  reversion  or 
remainder,  until  the  termination  of  the  prior  estate.  [See  §§  4158— 
4160.] 

Conveyance  in  lieu  of  dower.  Sec.  4189.  The  conveyance  of  an  estate 
or  interest  in  real  property,  to  a  person  in  lieu  of  dower,  to  take  effect 
on  the  death  of  the  grantor,  shall,  if  accepted  by  the  grantee,  bar  the 
grantee's  right  of  dower  in  the  real  property  of  the  grantor ;  but  if  the 
conveyance  was  made  when  the  grantee  was  within  the  age  of  minority, 
or  during  the  marriage,  the  grantee  may  waive  title  to  such  real  property 
and  demand  dower. 

Effect  of  defective  conveyance  in  lieu  of  dower.     Sec.  4190.  When  a 
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conveyance  which  is  intended  to  be  in  lieu  of  dower,  faiU  through  any 
defect  to  be  a  legal  bar  thereto,  and  the  widow  or  widower  availing  of 
such  defect  denmnds  dower,  the  estate  or  interest  conveyefi  to  such  widow 
or  w^idower,  with  the  intention  to  bar  dower,  shall  thereupon  ceaae. 

Effect  of  evict  ion  from  prnni/ie*  cotuTijeti  in  lint  of  doiirr.  Sec.  4191. 
A  widow  or  widower  lawfully  evicted  from  rtal  property  conveyed  in 
lieu  »>f  dower,  or  any  jwirt  thereof,  shall  be  endowed  of  so  much  of  the 
residue  <»f  the  real  pn)|)erty  of  the  decease*!  consort  as  will  equal  that 
from  which  such  widow  or  widower  is  evicted. 

When  penon  dwelling  in  adidt^ry  w  barred  of  dtncer.  Six;.  4192.  A 
husband  or  wife  who  leaves  the  other  and  dwells  in  adultery,  shall  be 
barred  of  the  right  of  dower  in  the  real  property  of  the  other,  unlcM 
the  offense  is  condoneil  by  the  injured  consort. 

Where  lands  are  givai  up  by  fraud,  dc.  Sec.  4193.  If  a  husband  or 
wife  gives  up  any  real  property  by  collusion  or  fraud,  or  lose  the  same 
by  default,  the  widow  or  widower  may  recover  dower  in  the  same. 

Dower  is  forfeited  by  toaste.  Sec.  4194.  A  tenant  in  dower  in  real 
pniperty  who  commits  or  suffers  any  waste  thereto,  shall  forfeit  that 
part  of  the  real  property  to  which  .<iuch  waste  is  committed  or  suffered, 
to  the  person  having  the  immediate  estate  in  reversion  or  remainder; 
and  such  tenant  in  dower  is  liable  in  damages  to  the  person  having  the 
immediate  e.<tate  in  reversion  or  remainder,  for  the  waste  committe<l  or 
sufferetl  thereto. 

The  estate  by  curtesy  is  abollslied ;  but  vested  rights  are  nut  affected.  Sec 
4.  The  estate  by  the  curtesy  is  abolisheil  ;  but  nothing  contained  in 
this  act  sliall  be  construed  as  to  affect  vested  rights  ;  nor  the  provisiooa 
of  any  ftectious  of  the  Kevised  Statutes,  except  such  as  are  ezprcasly 
amended  or  re{)ealed  by  this  act 

Interpretaiion  of  the  unrd  "  property  "  as  used  in  section  3111.  Sec.  5. 
In  the  interpretation  of  this  act,  unless  the  context  shows  that  another 
sense  was  intended,  the  word  "  property  "  include  lands,  tenements, 
and  hereditaments,  money,  goods  and  chattel.-,  righu  and  things  in 
action,  and  evidences  of  debt ;  but  this  enumeration  shall  not  be  con- 
strued to  require  a  strict  construction  of  other  words  therein. 

Provisions  as  to  assigntnent  of  dower.  Sec.  (>.  All  the  provisions  of 
law  relating  U)  the  assignment  of  the  dower  of  a  wife,  shall  apply  to 
the  assignment  of  the  dower  of  a  huslmncl  as  far  as  applicable. 

What  seHioM  are  repealed.  Sec.  7.  That  section  3108,  as  amended 
ApriM6,  1885  (82  v.  131);  sections  3109,  3110,  3111.  and  3112,  as 
amended  April  14,  1884  (H\  v.  209);  sections  3113.  3114.  .nio.  3116, 
and  3117  ;  sections  4106,  4107,  and  4108,  as  amended  March  29.  1883 
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(80  V.  79);  and  also  sections  4109,  4129,  4130,  4131,  4132,  4163, 
4176,  4177,  4188,  4189,  4190,  4191,  4192,  4193,  4194,  and  6194  of  the 
Revised  Statutes  of  Ohio  are  repealed. 

Taking  effect.     Sec.  8.  This  act  shall  take  eflfect  on  its  passage. 

Passed  March  19,  1887.- 


THE  REMOVAL  ACT  OF  CONGRESS. 


The  following  haa  been  prepared  by  Mr.  Justice  Blatchford,  of  the 
Supreme  Court  of  the  Uniteil  States,  and  supplements  pp.  731-748, 
Vol.  I. 

Those  pages,  containing  as  they  do,  references  to  the  decisions 
of  the  Supreme  Court  of  the  United  States  down  to  and  including 
Vol.  118,  will  be  valuable  in  construing  the  following  act,  of  Harch 
3,  1887. 

For  the  early  reception  of  this  act,  and  comparison  with  the  act  of 
March  3,  1875,  the  author  expresses  his  obligation  to  Hon.  A.  H. 
Garland,  Attorney- General  of  the  United  States. 

COMPARISON  OF  ACTS  OF  MARCH  3,  1875,  AND  MARCH 

3,  1887. 

The  provisions  of  the  act  of  March  3,  1875,  and  those  of  the  act  of 
March  3,  1887,  are  shown  below  in  parallel  columns,  those  parts  of  sec> 
tions  1 ,  2,  and  3  of  the  former  act  which  do  not  appear  in  the  latter 
act,  and  those  parts  of  the  latter  act,  amending  s^^tions  1,  2,  and  3  of 
the  former  act,  which  do  not  appear  in  the  former  act,  being  in  %ta^ir.: 

Chap.  137.  Public— No.  159. 

An  act  to  determine  the  juris-    An  act  to  amend  the  act  of 

DICTION  OF  CIRCUIT  COURTS  OF  CONOKESH     AFPirOVED     MaRCH 

the  United  States,  and  to        third,    eighteen    hundred 
regulate    the    removal    of        and   seventy-five,   ilntiti.kd 

CAUSES    FROM    StATE    COURTS,  "An    ACT  TO    DETERMINE   THE 

AND    FOB    OTHER    PURPOSES. —  JURISDUmONOFCIRCUrTCOURTS 

Approved  March  3d,  1875  (18        of  the  United  States  and  to 

Stat.  470).  REGULATE     THE     RSMOVAL     OP 

CAUSES  from  StaTB  COURTS, 
AND  FOR  OTHER  PURPOSBB,"  AND 
TO  FURTHER  RBOUlJiTB  THE  JU- 
RISDICTION  OF  CIRCUIT  COURTS 

OP  THE  United  States,  and 

FOR     OTHER     PURPOSES.  —  Ap- 

proveii  March  3d,  1887.* 
Be  it  enaeUd  by  the  Senate  and         Be  it  emcied  by  thr  Sewde  amd 
JRmue    of    Repr&ienlative$    cf    the     Hovm    cf    BeprefeiUativei   <if    the 
•  SUtutoa  of  Unfte«l  SUtcs  of  America.  IHSft-T— March  S.  IW7— p.  iVI.  lili 
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United  States  of  America  in  Con- 
gress assembled, 


That  the  circuit  courts  of  the 
United  States  shall  have  original 
cognizance,  concurrent  with  the 
courts  of  the  several  States,  of  all 
suits  of  a  civil  nature  at  common 
law  or  in  equity,  where  the  matter 
in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  five  hun- 
dred dollars,  and  arising  under  the 
Constitution  or  laws  of  the  United 
Stales,  or  treaties  made,  or  which 
shall  be  made,  under  their  au- 
thority, or  in  which  the  United 
States  are  plaintiffs  or  petitioners, 
or  in  which  there  shall  be  a  contro- 
versy between  citizens  of  different 
States 


or  a  controversy  between  citizens  of 
the  same  State  claiming  lands  un- 
der grants  of  different  States,  or  a 
controversy  between  citizens  of  a 
State  and  foreign  States,  citizens, 
or  subjects ; 


and  shall  have   exclusive  cogni- 
zance of  all  crimes   and  offenses 


United  States  of  America  in  Con- 
gress assembled,  That  the  first  sec- 
tion of  an  act  entitled  "An  act  to 
determine  the  j  urisdiction  of  circuit 
courts  of  the  United  States,  and  to 
regulate  the  removal  of  causes  from 
State  courts,  and  for  other  pur- 
poses," approved  March  third, 
eighteen  hundred  and  seventy- 
five,  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows: 
"  That  the  circuit  courts  of  the 
United  States  shall  have  original 
cognizance,  concurrent  with  the 
courts  of  the  several  States,  of  all 
suits  of  a  civil  nature,  at  common 
law  or  in  equity,  where  the  matter 
in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value 
of  two  thousand  dollars,  and  arising 
under  the  Constitution  or  laws  of 
the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under 
their  authority,  or  in  which  contro- 
versary  the  United  States  are  plain- 
tiffs or  petitioners,  or  in  which  there 
shall  be  a  controversary  between 
citizens  of  different  States,  in  which 
the  matter  in  dispute  exceeds,  exclu- 
sive of  interest  and  costs,  the  sum  or 
value  aforesaid, 

or  a  controversary  between  citizens 
•  of  the  same  State  claiming  lands 
under  the  grants  of  differen  t  States, 
or  a  controversary  between  citizens 
of  a  State  and  foreign  States,  citi- 
zens, or  subjects,  in  which  the  mat- 
ter in  dispute  exceeds,  excluMve  of 
interest  and  costs,  the  sum  or  value 
aforesaid, 

and  shall   have   exclusive   cogni- 
zance of  all   crimes   and  offenses 
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cogmzable  under  the  authority  of 
the  United  States,  except  a:*  other- 
wise providetl  by  law,  an<l  c<jncur- 
rent  juristiictiou  with  t\\v  district 
courts  of  the  crimes  and  oflfenses 
cognizable  therein.  But  no  person 
shall  be  arrested  in  one  district  for 
trial  in  another  in  any  civil  action 
before  a  circuit  or  district  court. 
Aid  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against 
any  person  by  any  original  process 
or  pnx^eeding  in  any  other  district 
than  that  whereof  he  is  an  inhab- 
itant, or  in  whidi  he  diaU  he,  fowui 
at  the  time  of  serving  such  jtroceidi  or 
commeiwinfj  sueh  proceeding,  except 
<u  herrinafier  provided; 


nor  shall  any  circuit  or  district 
court  have  cognizance  of  any  suit 
founded  on  contract  in  favor  oi  an 
assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to 
recover  thereon  if  no  assignment 
had  been  made,  excejd  in  ca)*eji  of 
promiiiory  note*  negotiable  by  tJte  law 
merchant  and  biUs  of  exchange. 


And  the  circuit  courts  shall  also 
have  appellate  jurisdiction  from 
the  district  courts  under  the  regu- 
lations and  restrictions  prescribed 
by  law. 


cognizable  under  the  authority  uf 
the  United  States,  except  as  other- 
wise provide<l  by  law,  and  concur- 
rent jurisdiction  with  the  district 
courts  of  the  crimes  and  offense* 
C4jgnizable  by  them.  But  no  person 
shall  l)e  arreste«i  in  one  district  for 
trial  in  another  in  any  civil  action 
before  a  circuit  or  district  court; 
and  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against 
any  person  by  any  original  process 
of  proceeding  in  any  other  district 
than  that  whereof  he  is  an  inhab- 
itant; but  vnhere  the  jurimiietion  is 
foumled  only  on  the  fart  that  the  ae- 
tion  is  bettceen  ciiiznu  of  differ aU 
State*,  guit  shall  be  brought  only  m 
the  didriet  of  the  rendenee  of  either 
the  plaintiff  or  tlie  defendant; 
nor  shall  any  circuit  or  district 
court  have  cognizance  of  any  suit 
except  upon  foreign  hill*  of  exehanget 
to  recover  tJie  content*  of  any  promU- 
aory  note  or  other  chote  in  action  in 
favor  of  any  assignee,  orpfattynih 
Ktupient  holder  of  guch  i$uitrumnU  he 
IMytdjie  to  bearer  atui  be  not  made 
by  any  corporatiott,  unless  fueh  saii 
might  have  been  prosecuted  in 
such  court  to  recover  the  eaid  eom- 
tents  if  no  assignment  or  traniftr 
had  been  made; 

and  the  circuit  courtj«  shall  also 
have  ap|H>llute  juriwliction  from 
the  <listrict  courts,  imder  the  rcgu- 
latioi)!*  and  restrictions  prescribed 
l>v  l.iw." 


Sec.  2.  That  any  suit  of  a  civil  "  >kc.  2.  That  any  suit  of  n. 
natun-,  at  law  or  in  equity,  now  <'ivil  nature,  at  law  or  in  equity, 
pending  or  hereafter  brought  in     ar'nfng   under  the   OomtOviion    or 
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any  State  court  where  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  five  hundred  dollars, 
and  arising  under  tJie  Constitution  or 
laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under 
tlieir  aidhority,  or  in  which  the  United 
States  shall  be  plaintiff  or  petitioner, 
or  in  which  there  shall  be  a  controversy 
between  citizens  of  different  States,  or 
a  controversy  between  citizens  of  the 
same  State  claiming  lands  under 
grants  of  different  States,  or  a  con- 
troversy between  citizens  of  a  State 
and  foreign  States,  citizens,  or  S7d)- 
jeds,  either  party  may  remove  said 
suit  into 

the  circuit  court  of  the  United 
States  for  the  proper  district. 


And  when  in  any  suit  mentioned 
in  this  section  there  shall  be  a  con- 
troversy which  is  wholly  between 
citizens  of  different  States,  and 
which  can  be  fully  determined  as 
between  them,  then  either  one  or 
more  of  the  plaintiffs  or  defendants 
actually  interested  in  such  contro- 
versy may  remove  said  suit  into 
the  circuit  court  of  the  United 
States  for  the  proper  district. 

[See    section    639,    subdivision 


laws  of  the  United  States,  or  treaties 
made,  or  whicJi  shall  be  made,  under 
their  authority,  of  which  the  circuit 
courts  of  the  United  States  are  given 
original  jurisdiction  by  the  preceding 
section,  which  may  now  be  pending, 
or  tvhich  may  hereafter  be  brought, 
in  any  State  court,  may  be  removed 
by  the  defendant  or  defendants  therein 
to 


the  circuit  court  of  the  United 
States  for  the  proper  district  any 
other  suit  of  a  civil  nature,  at  law  or 
in  equity,  of  which  the  circuit  courts 
of  the  United  States  are  given  juris- 
diction by  the  preceding  section,  and 
which  are  now  pending,  or  which  may 
hereafter  be  brought,  in  any  State 
court,  may  be  removed  into  the  circuit 
court  of  Hie  United  States  for  the 
proper  district  by  Hie  defendant  or 
defendants  tlierein  being  non-residents 
of  that  State; 

and  when  in  any  suit  mentioned 
in  this  section  there  shall  be  a  con- 
troversy which  is  wholly  between 
citizens  of  different  States,  and 
which  can  be  fully  determined  as 
between  them,  then  either  one  or 
more  of  the  defendants  actually 
interested  in  such  controversy  may 
remove  said  suit  into  the  circuit 
court  of  the  United  States  for  the 
proper  district. 

And  inhere  a  suit  is  now  pending, 
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Third,  of  the  Revijjed  Statutes  of     or  matf  br  hereafier  brought,  in  tuuf 
the  United  States.]  State  court,  m  uikiek  tk^  u  a 


troventf  bdireen  a  ritiatn  cfthe  Stat$ 
in  u^irh  the  iuit  ia  brou^  and  a 
eiOzen  of  another  State,  any  de/md- 
ant,  being  mtk  eititen  cf  anoAer 
State,  may  remote  tuth  $uU  into  tke 
eircuit  court  of  tke  United  Statm 
for  Uie  proper  dUtriet,  ai  any  Hine 
before  the  trial  ihereof,  when  it  JtaU 
be  made  to  appear  to  $aid  circuit 
court  that  from  prejudice  or  local  in' 
fluetice  he  rcill  not  be  able  to  obtain 
juMice  in  such  State  court,  or  in  any 
other  State  court  to  which  (he  mid 
defendant  may,  umler  the  law$  cf  the 
State,  have  the  right,  on  account  of 
sueh  prejudice  or  local  in^uenee,  to 
remove  taid  cauee:  Provided,  that  if 
it  further  apjf^ar  that  said  $uitean  be 
fully  and  juMly  d'iermined  a$  to  the 
other  defnulanti  in  tite  Stale  eotai, 
withmtt  being  affected  by  nteh  prefu- 
dice  or  local  influence,  and  that  no 
party  to  the  suit  will  be  prejudiced  by 
a  sefHtration  of  the  parties,  taid  eu^ 
euit  court  may  direct  the  suit  to  be  r0> 
manded,  so  fur  as  relaiea  to  neh  cAer 
defendants,  to  the  State  eourl^  to  he 
proeeeded  with  therein.  At  any  ^me 
before  the  trial  of  amy  mat  wfttdk  m 
wno  pending  in  any  eireuit  eeuri  or 
may  hereafter  be  entered  therein,  and 
which  has  been  removed  to  eaid  eomi 
froma  State  eomi  on  the  afidawU  of 
any  party  jilainiiff  that  he  had  reason 
to  believe  and  ditl  believe  that,  from 
prejudice  or  local  infiuence,  he  wo* 
unable  to  obtain  justice  in  said  State 
eourf.  the  circuit  court  shall,  on  Ofh 
pliratum  of  the  other  party  nsamttie 
into  th^  truth  of  said  afidawii  and  the 
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[See  the  last  paragraph  of  sec- 
tion 5  of  the  act  of  March  3,  1875, 
chap.  137,  18  Stat.  472.] 


grounds  thereof,  and,  unless  it  skaU 
appear  to  the  satisfaction  of  said  court 
that  said  party  will  not  be  able  to  ob- 
tain justice  in  such  Stale  court,  it 
shall  cause  the  same  to  be  remanded 
thereto.  Whenever  any  cause  slmll 
he  removed  from  any  State  court  into 
any  circuit  court  of  the  United  States, 
and  the  circuit  court  shall  decide  tliat 
the  cause  was  improperly  removed, 
and  order  the  same  to  be  remanded  to 
the  State  court  frovi  whence  it  came, 
such  remand  shall  be  immediately 
carried  into  execution,  and  no  appeal 
or  writ  of  error  from  the  decision  of 
the  circuit  court  so  remanding  such 
cause  shall  be  allowed" 


That  section  three  of  said  act  be 
and  the  same  is  hereby  amended  so 
as  to  read  as  follows : 


Sec.  3.  That  whenever  ^her 
party,  or  any  one  or  more  of  the 
plaintiffs  or  defendants  entitled  to 
remove  any  suit  mentioned  in  the 
next  preceding  section 

shall  desire  to  remove  such  suit 
from  a  State  court  to  the  circuit 
court  of  the  United  States,  he  or 
they  may  make  and  file  a  petition 
in  such  suit  in  such  State  court 
before  or  at  the  term  at  which  said 
cause  could  be  first  tried  and  before 
the  trial  thereof, 


for  the  removal  of  such  suit  into 
the  circuit  court  to  be  held  in  the 
district  where  such  suit  is  pend- 


"Sec.  3.  That  whenever  any 
party  entitled  to  remove  any  suit 
mentioned  in  the  next  preceding 
section,  except  in  such  cases  as  are 
provided  for  in  the  last  clause  of  said 
section, 

may  desire  to  remove  such  suit 
from  a  State  court  to  the  circuit 
court  of  the  United  States,  he  may 
make  and  file  a  petition  in  such 
suit  in  such  State  court  at  the  time, 
or  any  time  before  the  defendant  is 
required  by  the  laws  of  the  State  or 
the  ride  of  the  State  court  in  which 
such  suit  is  brought  to  answer  or  plead 
to  the  declaration  or  complaint  of  t/ie 
plaintiff, 

for  the  removal  of  such  suit  into 
the  circuit  court  to  be  held  in  the 
district  where  such  suit  is  pend- 
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ing,  and  8hall  make  and  file  there- 
with a  bond,  with  g«H>d  and  etiffi- 
cient  surety,  for  hia  or  their  en- 
tering in  such  circuit  cuurt  on  the 
first  day  of  ita  then  next  session, 
a  copy  of  the  record  in  such  suit, 
and  for  paying  all  costs  that  may 
be  awarded  by  the  sai<l  circuit 
court,  if  said  court  shall  hold  that 
such  suit  was  wrongfully  or  im- 
properly removed  thereto,  and  also 
for  there  appearing  and  entering 
special  bail  in  such  suit,  if  spe- 
cial bail  was  originally  requisite 
therein,  it  shall  then  be  the  duty 
of  the  State  court  to  accept  said 
petition  and  bond,  and  pnxieed  no 
further  in  such  suit,  aitd  any  bail 
thai  may  have  been  orighially  taken 
shall  be  discharged; 
and  the  said  copy  being  enteretl  a.s 
aforesaid  in  said  circuit  court  of 
the  United  States,  the  cause  shall 
then  proceed  iu  the  same  manner 
as  if  it  had  been  originally  com- 
menced in  the  said  circuit  court; 
and  if  in  any  action  commenced 
in  a  State  cuurt  the  title  of  land 
be  concerned,  and  the  parties  are 
citizens  of  the  same  State,  and  the 
matter  in  dispute  exceeds  the  sum 
or  value  of  five  hundred  dollars,  ex- 
clusive of  costs,  the  sum  or  value 
being  made  to  appear,  one  or  more 
of  the  plaintiff-)  or  defendants,  be- 
fore the  trial,  may  state  to  thecourt, 
and  make  affidavit  if  the  court  re- 
quire it,  that  he  or  they  claim,  and 
shall  rely  upon  a  ripht  or  title  to, 
the  land  under  a  grant  from  a  Stale, 
and  produce  the  original  grant,  or 
an    exemplification   of  it,  except 


ing,  and  shall  make  and  file  there* 
with  a  lM)tul,  with  good  and  suffi- 
cient surety,  for  his  or  their  en- 
tering in  t«uch  circuit  court,  oa  the 
first  day  of  its  then  next  scssioo, 
a  copy  of  the  reconi  in  such  suit, 
and  for  imying  all  costs  that  may 
l>e  awanled  by  the  said  circuit 
court  if  said  court  shall  hold  that 
such  suit  was  wrongfully  or  im- 
proix-rly  removed  thereto,  and  also 
for  tJieir  appearing  and  entering 
special  bail  iu  such  suit  if  spe- 
cial bail  was  originally  reqaisite 
therein.  It  shall  then  be  the  duty 
of  the  State  court  to  accept  said 
petition  and  bend,  and  proceed  no 
further  in  such  suit. 


and  the  said  copy  being  entered  as 
aforesaid  in  said  circuit  court  of 
the  Unite<l  States,  the  cause  shall 
then  proceed  in  the  same  manner, 
as  if  it  had  been  originally  com- 
menced in  the  said  circuit  c«)urt; 
and  if  in  any  acticm  commenced 
in  a  State  court  the  title  of  land 
Ik;  coiicerne<l,  and  the  parties  are 
citizens  of  the  same  State,  and  the 
matter  in  dispute  exceed  the  sum 
or  value  of  two  ihoutamd  dollars, 
exclusive  of  intered  and  ooets.  the 
sum  or  value  being  made  to  ap- 
pear, one  or  more  of  the  plain tiffii 
or  defendants,  before  the  trial, 
may  state  to  the  court,  and  make 
affidavit  if  the  court  require  it, 
that  he  or  they  claim  and  shall 
rely  upon  a  right  or  title  to  the 
land  under  a  grant  from  a  State, 
and  produce  the  original  grant,  or 
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where  the  loss  of  public  records 
shall  put  it  out  of  his  power  or 
their  power,  and  shall  move  that 
any  one  or  more  of  the  adverse 
party  inform  the  court  whether  he 
or  they  claim  a  right  or  title  to  the 
land  under  a  grant  from  some  other 
State,  the  party  or  parties  so  re- 
quired shall  give  such  information, 
or  otherwise  not  be  allowed  to  plead 
such  grant,  or  give  it  in  evidence 
upon  the  trial ;  and  if  he  or  they 
inform  that  he  or  they  do  claim 
under  such  grant,  any  one  or  more 
of  the  party  moving  for  such  in- 
formation may  then,  on  petition 
and  bond  as  hereinbefore  men- 
tioned in  this  act,  remove  the  cause 
for  trial  to  the  circuit  court  of  the 
United  States  next  to  be  holden  in 
such  district;  and  any  one  of  either 
party  removing  the  cause  shall  not 
be  allowed  to  plead  or  give  evidence 
of  any  other  title  than  that  by  him 
or  them  stated  as  aforesaid  as  the 
ground  of  his  or  their  claim,  and 
the  trial  of  issues  of  fact  in  the  cir- 
cmt  courts  sliall,  in  all  suits  except 
those  of  equity  and  admiralty  and 
maritime  jurisdictiony  be  by  jury. 
Note.— See  Vol.  I,  pp  731-748. 


an  exemplification  of  it,  except 
where  the  loss  of  public  records 
shall  put  it  out  of  his  or  their 
power,  and  shall  move  that  any 
one  or  more  of  the  adverse  party 
inform  the  court  whether  he  or 
they  claim  a  right  or  title  to  the 
land  under  a  grant  from  some 
other  State,  the  party  or  parties 
so  required  shall  give  such  infor- 
mation, or  otherwise  not  be  allowed 
to  plead  sucli  grant  or  give  it  in 
evidence  upon  the  trial ;  and  if  he 
or  they  inform  that  he  or  they  do 
claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for 
"such  information  may  then,  on 
petition  and  bond,  as  hereinbefore 
mentioned  in  this  act,  remove  the 
cause  for  trial  to  the  circuit  court 
of  the  United  States  next  to  be 
holden  in  such  district ;  and  any 
one  of  either  party  removing  the 
cause  shall  not  be  allowed  to  plead 
or  give  evidence  of  any  other  title 
than  that  by  him  or  them  stated, 
as  aforesaid  as  the  ground  of  his 
or  their  claim." 


APPfiiiCIiL  182S 


SUPREME  COURT  OF  OHIO. 

RULES  OF  PRACTICE. 

RULES  PECULIAR  TO  THE  BUSINESS  OF  THE  SUPREME  COURT. 

RULE   I. 

/Sejwiorw  in  term. 

The  regular  public  sessions  of  the  Supreme  Court  shall  be  held  in 
the  Supreme  Court  Room,  in  the  Capitol,  on  Tuejwlay  and  Thursday 
of  every  week  during  the  term  of  the  court,  commencing  at  ten  o'clock 
▲.  M.,  on  Tuesdav-s,  and  nine  o'clock  a.  m.,  on  Thursdays,  and  only  on 
other  days  of  the  week  by  special  assignment,  as  the  convenience  of 
business  may  require  it. 

And  the  sessions  in  the  Consultation  Room  shall  be  between  the 
hours  of  nine  o'clock  a.  m.,  and  six  o'clock  p.  m. 

RULE   IL 

Order  of  bimttfSB. 
The  business  of  the  general  docket  shall  be  pnx;eoded  in  as  follows: 

1.  On  the  opening  of  court,  on  the  first  day  of  the  stated  term,  the 
first  seventy-five  causes  on  the  docket  will  be  called,  ami  afterward  the 
further  call  of  the  docket  will  be  procee<led  with  on  the  first  Tuesday 
of  each  month  during  the  session  of  court  to  the  extent  of  seventy-five 
causes  more  on  each  day,  in  the  order  in  which  they  appear  on  the 
docket,  provided  a  sufficient  number  have  not  already  been  called,  to 
occupy  the  attention  of  the  court  during  the  ensuing  month. 

2.  Any  cause  may  be  submittetl,  however,  on  behalf  of  either  or 
both  parties  at  any  time,  whatever  may  l)e  its  place  on  the  docket. 

3.  When  a  cau^  is  called  on  the  docket,  and  neither  party  ap{)eare  in 
person  or  by  attorney,  it  shall  be  marked  8uhmitte<l.  and  when  reached 
for  decision,  shall  be  disposed  nf  nn  the  court  «hall  d»MMn  fit  ami  proper, 
according  to  the  state  and  condition  of  the  cause. 

4.  Causes  will  be  taken  Up  for  decision  in  their  order  on  the  docket, 
and  not  otherwise,  except  on  motion  duly  filed,  and  for  special  reason, 
a  cause  may  be  taken  out  of  its  order  and  assigned  for  hearing  or  de> 
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cision  at  a  particular  time,  as  authorized  by  section  440,  Revised  Stat- 
utes. 

5.  Parties  desiring  to  be  heard  in  oral  argument,  must  notify  the 
court  of  that  fact,  and  have  their  causes  set  for  oral  argument  at  the 
lime  of  the  call  of  the  causes  on  the  docket,  if  not  previously  done ; 
otherwise  oral  argument  will  be  considered  as  waived. 

6.  When  a  cause  is  reached  for  decision  which  has  not  been  argued, 
and  in  which  the  plaintiff,  or  party  having  the  affirmative  has  filed  no 
printed  argument  or  brief,  as  required  by  Rule  IV,  the  cause  will  be 
dismissed,  remanded,  or  otherwise  disposed  of,  at  the  discretion  of  the 
court. 

7.  The  sessions  of  the  court,  on  Thursday  of  each  week,  will  be  de- 
voted to  the  business  of  the  motion  docket.  ' 

8.  A  hiotion  for  leave  to  file  a  petition  in  error  shall  not,  without 
special  leave  of  the  court,  be  orally  argued  beyond  fifteen  minutes  on 
either  side. 

9.  Eacli  party  shall  have  half  an  hour  for  the  oral  argument  of  any 
cause  or  matter  on  the  motion  docket  (except  those  specified  in  the 
last  preceding  clause);  which  time  shall  not  be  exceeded,  unless  the 
court,  for  special  reasons  to  be  assigned  before  the  hearing,  shall  ex- 
tend the  time. 

10.  The  day  before  a  cause  is  to  be  heard  in  oral  argument,  each 
member  of  the  court,  and  the  reporter,  must  be  furnished  with  a  brief 
statement  of  the  case,  and  the  points  intended  to  be  made  by  counsel 
with  a  reference  to  any  statutory  provisions  or  adjudicated  cases  which 
may  be  relied  on. 

RULE    III. 

Oral  argument. 
When  a  cause  on  the  general  docket  is  argued  orally,  the  time 
allowed  for  each  side  shall  not  exceed  one  hour,  unless,  for  special 
reasons  to  be  adduced  before  the  argument  commences,  the  court 
shall  extend  the  time. 

RULE    IV. 

Briefs  and  transcripts. 

No  civil  cause  will  be  heard  or  considered,  unless  the  plaintiff,  or 
party  holding  the  aflirraative,  shall  have  caused  to  be  filed  with  the 
clerk,  for  the  use  of  the  court  and  reporter,  ten  printed  copies  of  so 
much  of  the  record,  testimony  and  documents  therein,  necessary  to  be 
considered  by  the  court,  in  octavo  size,  pamphlet  form,  and  suitable  for 
binding,  with  index  and  marginal  references  (the  cost  of  which  printed 
copies  shall  be  taxed  as  costs  in  the  cause),  and  shall  also  have  filed 
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with  the  clerk  a  like  number  of  printed  copies  in  like  form  of  a  brief 
ur  argument  therein,  containing  a  aatemrnl  of  the  quedion*  pntaited,  and 
a  sitccind  etateinent  of  to  much  of  the  caxue,  refrrring  to  the  page$  of  the 
printed  record,  <u  is  neeegmryto  »how  luno  (he  qutttionsarite,  with  marginal 
references  to  the  headings  and  points  made;  and  fur  want  of  ruch 
printed  copies,  unless  good  rea.son  be  shown  to  the  contrary,  the  cau«o 
may  be  dismissed  as  for  want  of  prosecution. 

And  no  brief  or  argument  on  behalf  of  the  defendant  or  party  hcld- 
ing  the  negative  will  be  read  or  considered,  unless  it  be  printed  with 
like  references,  and  a  like  number  of  copies  filed  with  the  clerk. 

A  copy  of  the  printed  record,  and  briefs  or  argument,  shall  bo  fur- 
nished to  opposite  counsel  a  reasonable  time  before  the  cause  will  bo 
heard. 

RULE  V. 

Printing  records,  rfc 
It  shall  be  the  duty  of  the  clerk,  on  the  written  precipe  of  either 
party,  his  or  their  attorney  to  any  suit  pending  in  this  court,  and  on 
such  party  depositing  with  the  clerk  such  sum  of  money  as  may  be 
reasonably  necessary  to  defray  the  expenses,  to  make  up  from  the  fdex. 
in  proper  order  to  be  printed  for  the  purposes  of  the  hearing  or  trial 
of  cause,  a  copy  of  the  pleadings,  cxhibit>,  evidence  and  proceedings 
therein,  preserving  the  date  of  the  commencement  of  the  action  and 
the  date  of  the  filing  of  each  pleading,  dispensing  with  the  formal  cap- 
tions, verifications  and  official  certificates,  where  the  ^ame  may  not  be 
material  to  the  questions  to  be  adjudicated,  and  to  cause  to  be  printe*! 
fifteen  copies  thereof  for  the  use  of  this  court  and  the  counsel  in  the 
cause;  and  the  cost  thereof,  unless  otherwise  ordered  by  the  court, 
shall  be  taxed  in  the  cost  bill,  and  such  disposition  or  application  shall 
be  made  of  the  said  deposit  as  to  the  court  shall  seem  equitable.  Where 
the  case  is  reserved,  or  is  on  error,  the  matter  to  bo  printed  shall  bo 
prepared  by  the  party  filing  the  precipe,  in  accordance  with  Rule  IV. 

RULE  VL 
Points  decided, 
A  syllabus  of  the  points  decided  by  the  court,  in  each  cause,  shall  bo 
stated  in  writing  by  the  judge  assigned  t)  deliver  the  opinion  of  tlio 
court,  which  shall  be  confined  to  the  points  of  law  arising  from  the 
fiicts  of  the  cause  that  have  been  <letermined  by  the  court. 

And  the  syllabus  shall  besubmittcil  to  the  judg(>s  concurring  therein, 
fur  revisal,  before  publication  thereof;  and  it  shall  bo  insertod  in  the 
37 
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book  of  reports  without  alteration,  unless  by  the  consent  of  the  judges 
concurring  therein. 

Adopted  January  term,  1858. 

RULE   VII. 

Applications  in  error. 
When  an  application  for  leave  to  file  a  petition  in  error  has  been 
made  in  vacation  to  a  judge  of  the  Supreme  Court  and  disallowed,  no 
other  application  therefor  shall  be  made,  except  to  the  court  in  session. 

RULE   VIII. 

Notice  of  applications  in  error. 

In  cases  where  leave  to  file  a  petition  in  error  is  required  by  either 
the  court  when  in  session  or  a  judge  thereof  in  vacation,  notice  in 
writing  of  the  intended  application,  briefly  specifying  the  errors  relied 
on,  shall  be  given  to  the  adverse  party,  or  his  attorney,  at  least  ten 
days  when  made  to  the  court,  and  five  days  when  made  to  a  judge, 
before  the  application  shall  be  acted  on,  unless,  iu  view  of  special  cir- 
cumstances attending  the  case,  the  court  or  judge  should  determine 
that  justice  required  the  time  of  such  notice  to  be  abbreviated  or  such 
notice  to  be  dispensed  with. 

A  copy  of  such  notice,  with  the  proof  of  the  service  thereof,  and  pe- 
tition in  error,  shall  accompany  the  application. 

RULE  IX.* 
^Note. — The  Circuit  Court  has  no  power  to  reserve  a  case  for  decision  in  the 
Sjuprenie  Court,  and  the  District  Court  is  abolished. 

RULE   X. 

Return  of  papers. 
After  the  decision  of  a  cause  in  the  Supreme  Court,  in  which  a  final 
record  is  not  required  to  be  made  in  that  court,  the  papers  shall  be  re- 
turned to  the  clerk  of  the  proper  court;  when  so  i-eturned,  the  clerk  of 
the  Supreme  Court  shall  seal  them  up  and  direct  them  to  the  clerk  of 
such  court,  and  forward  them  as  said  clerk  may  in  writing  direct.  If 
not  so  directed  within  a  reasonable  time,  they  may  be  sent  by  express. 

RULE  XI. 

Files  of  cases  disposed  of. 
The  papers  in  cases  heretofore  or  hereafter  disposed  of  (and  not  re- 
turned to  the  counties  or  withdrawn  by  leave  of  the  court)  shall  be 
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filed  away  in  convenient  packages  by  the  clerk,  with  a  label  on  each 
package,  on  which  shall  ho  written  or  printed.  "  Cases  Decided," 
"  General  Docket,"  or  "  Motion  Docket,"  as  the  case  may  rccjuirc,  and 
also  the  terra  at  which  the  same  were  disposed  of,  and  the  numbers  of 
the  cases  in  each  package  ;  which  numbers  shall  correspond  with  those 
of  the  docket  of  said  term. 

The  papers  in  cases  on  the  general  dtK'ket  shall  be  put  in  separate 
packages  from  those  ou  the  motion  docket,  and  thu  pafwrs  of  one  term 
shall,  as  far  as  may  be  practicable,  ha  kept  in  different  pigeon-holes  or 
places  of  deposit  Irom  those  of  any  other  term. 

RULE  XII. 

Juries. 

1.  Whenever  an  issue  of  fact,  which  the  law  requires  to  be  tried  by 
a  jury,  shall  be  joined  in  proceedings  in  the  nature  of  quo  vxtmmto,  or 
in  niaiidamiia  in  the  Supremo  Court,  the  clerk  shall,  at  the  instance  of 
eitlier  of  the  parties,  make  out  a  venire  fae'uu,  directed  to  the  crier  of 
this  court,  commanding  him  to  summon  from  the  state  at  large  sixteen 
jurors,  having  t!»o  qualifications  of  electors,  t)  appear  before  the  court 
at  the  d:iy  named  therein,  which  day  shall  l>o  determined  by  the  court 
before  the  issuing  of  the  venire.  The  venire  shall  be  scrve<l  and  re- 
turned at  least  one  week  before  the  day  named  therein  for  the  appear- 
ance of  the  jurors;  and  the  crier  shall  attach  to,  or  incorporate  ia  his 
return,  a  list  of  the  names  of  t!ic  jurors  summoned. 

2.  Challenges  for  cause  to  array,  and  peremptory  challcoges,  may 
bo  made  by  either  party,  as  is  now  provided  by  law  in  other  cases,  and 
tho  validity  of  such  challenges  shall  be  determined  by  the  court. 

If,  from  challenge  or  any  cause,  the  panel  shall  not  bo  full,  tho  court 
may  order  the  crier  to  fill  the  same  from  the  by-standers  or  neighboring 
citizens  having  the  qualifications  of  elcct*irs. 

3.  The  jurors,  summoned  as  above  provided,  or  such  of  them  as  are 
not  sot  aside  or  challenged,  together  with  so  many  of  tho  by-«tander» 
and  ncighl)oring  citizens  having  the  qualifications  aforesaiil,  not  set 
aside  on  challenge,  as  will  make  up  tho  number  of  twelve,  or  if  the 
wholo  array  bo  xet  aside,  twelve  of  such  by-standers  or  neighhoriug  cit- 
izens having  the  qualifications  aforesaid,  as  may  not  be  set  aside  on 
challenge,  shall  constitute  a  jury  for  the  trial  of  said  issue  of  fact 

4.  Each  juror  shall  be  entitled  to  the  «imccom|>ensati«»n  and  mileage 
as  arc  provided  by  law  for  jurors,  in  civil  causes,  in  the  Court  of  Com- 
mon Pleas. 
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RULE  xiri. 
The  minute  book,,  and  its  contents. 

There  shall  be  kept  by  the  clerk  a  book,  to  be  called  the  minute 
book,  in  whicb  shall  be  separately  entered  every  cause  and  motion 
hereafter  docketed  in  this  court,  except  motious  in  pending  causes, 
which  motions  shall  be  noted  in  their  proper  causes,  but  shall  not  be 
separately  entered  in  said  book,  whether  the  sarnc  be  an  original  or  re- 
serve i  cause,  and  also  the  date  of  docketing  the  same,  and  the  pay- 
ment of  his  fees  and  by  whom  paid. 

He  shall  also' briefly  note  therein  the  issuing  and  date  of  all  process 
Bued  out  of  this  court,  the  return  day  thereof,  when  returned,  whether 
served  or  not,  and  the  date  of  service,  if  made ;  ako,  under  the  proper 
dates,  the  filing  of  all  pleadings,  depositions,  briefs,  or  other  papers 
that  may  be  filed  in  the  cause,  in  this  court;  and  briefly  note  all 
motions  in  the  cause  that  maybe  placed  on  the  motion  docket;  and 
all  orders  and  judgments  of  this  court  in  the  cause,  with  a  reference 
to  the  journal  and  page  where  the  same  may  be  entered,  and  to  the 
volume  and  page  of  the  complete  record  tliereof,  if  there  be  one. 

He  shall  also  note  therein  by  whom  and  when  any  papers  may  be 
taken  from  his  office,  and  when  returned. 

EULE  XIV. 

Withdrawal  cf  briefs. 

After  a  cause  has  been  decided  and  reported,  counsel  may  withdraw 
manuscript  briefs  from  files. 

RULE  XV. 

Wlien  records  are  to  be  completed. 
In  cases  decided  before  the  first  of  iMay  in  any  term,  if  complete 
records  therein  are  to  be  made  in  this  court,  they  shall  be  completed 
before  the  first  day  of  the  ensuing  October. 

RULE  -XVI. 

Admissio:i  to  the  bar.^ 

1.  Applications  for  admission  to  the  bar  will  be  received  on  the  day 
preceding  the  examination,  and  at  no  other  time. 

2.  At  the  commencement  of  eacii  term  of  the  court  there  shall  be 
appointed  a  committee  of  ten  discreet  and  judicious  attorneys  and 
coutiselors  at  law,  to  be  known  as  the  standing  committee  on  examina- 
tions, whose  duty  it  shall  be  t)  examine  all  applicants  for  admission  to 
the  bar,  any  three  of  whom  may  conduct  an  examination. 

3.  Examinations  shall  be  conducted  in  open  court,  or  by  two  judges 
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thereof,  or  in  the  presence  of  at  lea^t  three  mcmhers  of  said  standing 
committee;  and  each  member  of  the  committee  present  at  an  examina- 
tion shall  report,  in  writing,  for  or  against  the  admission  of  the 
applicant 

4.  No  applicant  shall  bo  admitted  to  the  oath  of  office  unless  a 
majority  of  the  examiiiera  present  shall  certify  tliat  they  Gnd  him  to 
have  a  competent  knowledge  of  the  law  and  to  have  a  sufficient  jjeiicral 
learning  to  discharge  the  duties  of  an  attorney  and  counselor  at  law, 
and  shall  rcconmeud  his  admission. 

5.  If  the  applicant,  on  examination,  shall  bo  rejected,  ho  shall  not 
again  be  admitted  to  an  examination  tvill.lii  j-ix  months  from  the  date 
of  such  rejection,  and  shall  file  a  certificate  that  he  cr  the  has  studied 
law  f  )r  six  months  subseqtient  to  date  of  first  examination. 

6.  Except  as  provided  in  scctiun  5G1  of  tlie  Revised  Statutes,  each 
applicant  must  produce  a  certificate  of  qualification,  as  required  by 
section  560  of  the  Revised  Statutes,  signeil  by  his  preceptor;  and  in 
no  case  will  the  certificate  of  any  other  attorney  or  counselor  at  law  bo 
received  unless  it  be  shown  by  the  affidavit,  of  the  applicant  that  his 
preceptor  is  dead,  or  that  his  certificate  can  not,  for  some  reason  satis- 
factory to  the  court,  be  obtained.  And  when  the  certificate  of  an 
attorney  and  counselor  at  law  other  than  the  prccppt<Sr  of  the  applicant 
is  produced,  it  must  show  that  tlio  certifier  has  personal  knowledge  of 
the  length  of  time  the  ap]>licaut  has  been  engaged  in  the  study  of  the 
law,  and  the  name  of  his  preceptor. 

7.  The  certificate  produced  in  conformity  to  tho  foregoing  rulo  shaU 
not  be  deemed  conclusive  evidence  of  the  facL^  therein  stated  ;  but,  in 
all  cases,  the  court  must  bo  satisfied  of  its  truth  before  tho  applicant 
will  be  admitted  to  an  examination. 

8.  The  applicant  mnst  sustain  a  satisfactory  examination  upon  tho 
law  of  real  and  personal  property,  i)erto:iaI  right.",  contracts,  evidence, 
pleading,  partnerships,  bailments,  negotiable  instruments,  princii«I 
and  agent,  principal  and  surely,  domestic  relation.",  wills,  corporations, 
equity,  jurisprudence,  criminal  law,  and  U|X)n  tho  principles  of  the 
Constitution  of  the  State  and  of  the  United  States,  and  legal  ethics. 

9.  Examinations  shall  he  conducted  by  both  oral  and  written  or 
printed  interrogatories.  Tho  written  or  printwl  interrogatories  and 
(he  answers  of  tho  applicant  thereto  shall  be  submitted  to  tho  court 
with  tho  report  of  tho  examiner*,  and  simll,  together  with  tho  certifi- 
cate required  by  Rule  No.  6,  l)o  filed  and  preserved  by  tho  clerk. 

10.  Each  applicant,  upon  receiving  tho  oath  of  office,  shall  sign  a 
roll  showing  tho  date  of  his  admission  and  his  place  of  residence. 

11.  Each  applicant,  before  examination,  shall  |iay  to  tba  dork  th* 
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sura  of  five  dollars;  provided,  that  in  case  any  applicant  shall  fail  to 
receive  a  certificate  of  qualification,  he  shall  not  be  required  to  pay 
any  further  sum  upon  a  renewal  of  his  application. 

12.  The  clerk  shall  enter  all  sums  so  received  in  a  cash  book,  show- 
ing date  and  name  of  applicant,  and  shall  pay  the  same  out  upon  the 
order  of  the  chief  justice  in  payment  of  the  expenses  of  such  exam- 
inations, and  for  no  other  purpose,  that  is  to  say :  The  cost  of  neces- 
sary printing  and  stationery ;  to  the  clerk,  for  each  certificate  of  ad- 
mission issued  to  an  applicant,  one  dollar;  to  each  member  of  the 
standing  committee  his  necessary  traveling  expenses,  and  for  personal 
expenses  while  actually  engaged  in  such  examinations,  not  exceeding 
five  dollars  per  day. 

RULE   XVII. 

Petitions  in  criminal  causes. 
A  motion  for  leave  to  file  a  petition  in  error  in  a  criminal  cause,  with 
the  transcripts,  containing  marginal  references,  together  with  the  as- 
signments of  error,  shall  be  filed  with  the  clerk  at  least  five  days  be- 
fore the  same  shall  stand  for  hearing,  unless,  for  good  cause  shown  in 
any  case,  the  court  otherwise  order. 

RULE  XVIIL 

Filing  of  motions. 
A  motion  can  not  be  filed  on  the  day  set  for  its  hearing,  except  by 
special  leave  of  the  court. 

RULE  XIX. 

Briefs  on  motion  for  leave. 

1.  A  motion  for  leave  to  file  a  petition  in  error  will  not  be  consid- 
ered, unless  counsel  for  the  applicant  file  with  the  papers  in  the  case 
either  a  printed  or  plainly  written  brief,  containing  a  statement  of  the 
questions  presented,  and  a  short  statement  of  so  much  of  the  case  as 
may  be  necessary  to  show  how  the  questions  arise. 

2.  Petition  in  error  in  civil  cases  from  the  Circuit  Court  is  filed 
without  leave  of  court,  fees,  $5. 
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RULES    OTHER    THAN    THOSE    PECULIAR  TO  THE  SUPREME 

COURT. 

RULE  XZ. 

Makintj  up  reeonU. 
Records  of  cases  decided  sliuil  U*  tunde  o^  follows : 

1.  In  all  cases  in  which  the  Supreme  Court  and  District  or  Circuit 
Court  have  original  jurisdiction,  a  full  record  ahull  be  niade  up. 

2.  In  cases  in  error  in  said  courts,  no  record  shall  be  made,  except 
at  the  request  and  costs  of  the  party  desiring  the  same  to  bo  done: 
but  the  papers  in  all  such  cases  shall  he  carefully  preserved,  filed  and 
labeled  in  packages,  numbered  with  corresponding  numbers  upon 
the  margin  of  the  journal  where  the  final  orders,  respectively,  ore 
made. 

3.  In  every  case  reserved  for  decision  (other  than  those  in  error),  if 
an  order  or  judgment  be  rendered  therein  by  the  Supreme  Court  mak- 
ing a  final  disposition  of  the  case,  a  full  record  shall  be  made  up  by  the 
clerk  of  the  Supreme  Court,  and  no  full  record  thereof  shall  be  made 
in  the  District  Court. 

4.  In  cases  in  error  in  which  the  appellate  court  reverses  the  judg- 
ment of  the  court  below,  and  orders  further  proceedings  below  to  be 
had  in  the  original  case,  the  record  afterward  made  up  below  shall 
contain  the  judgment  of  revers:il,  and  the  further  proceetlings  there- 
afler  had  in  the  court  below ;  but  the  files  of  the  appellate  court,  upon 
which  said  order  of  reversal  was  had,  shall  not  be  recorded  in  the  court 
below,  except  at  the  request  and  costs  of  the  party  desiring  the  same 
to  be  done. 

RULE   XXI. 

Preservation  of  record  andJUet. 
'  The  clerk  of  the  court  shall  be  answerable  for  all  records  belonging 
to  his  office,  and  all  papers  filed  in  the  court;  and  they  shall  not  be 
taken  from  his  custody,  unless  by  special  order  of  court,  or  on  the 
written  consent  of  the  attorneys  of  records  for  all  the  parties;  but  the 
parties  may  at  all  times  have  copies  on  paying  the  clerk  therefor. 

RULE  xxn. 

Mandamus. 

A,  writ  of  mandamiu,  unless  otherwise  specially  ordered,  shall  be 

served  on  or  before  the  second  Monday  next  after  the  date  thereof; 

and  the  writ  shall  demand  the  defendant,  or  defendants,  to  return  aod 
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answer  the  same  ou  or  before  the  third  Saturday  after  said  second 
Monday  at  the  place  of  the  holding  of  the  court,  to  be  named  in  the  writ. 

RULE  XXIII. 

Cases  taken  under  advisement  in  circuit. 

No  cause  in  the  District  or  Circuit  Court  shall  be  reserved  and  taken 
under  advisement  for  decision  in  another  county  on  the  circuit,  except 
by  the  consent  of  both  the  parties  or  their  counsel ;  and  in  such  cause 
an  order  shall  be  made  on  the  journal  of  the  court  that  the  cause  is  so 
taken  under  advisement  for  decision  in  a  county,  in  the  district  to  be 
named. 

And  after^i  decision  of  a  cause  on  the  circuit,  it  shall  be  certified 
back  and  entered  in  the  court  of  the  county  from  which  it  was  taken. 

RULE   XXIV. 

Continuance. 

In  all  applications  for  the  continuance  of  a  cause  in  the  Circuit  Courts 
and  for  a  second  continuance  in  the  Common  Pleas,  on  the  ground  of 
inability  to  procure  the  testimony  of  an  absent  witness,  the  party 
making  the  application  shall  state  in  his  affidavit  what  he  expects  to 
prove  by  such  witness,  and  also  what  acts  of  diligence  he  has  employed 
to  procure  the  testimony  of  such  witness,  and  if  the  court  find  the  tes- 
timony material,  and  that  due  diligence  has  been  used,  said  cause  may 
be  continued,  unless  the  opposite  party  consent  to  the  reading  of  such 
affidavit  in  evidence;  in  which  case  the  trial  may  proceed,  and  said 
affidavit  be  read  on  the  trial,  and  treated  as  the  deposition  of  an  absent 
witness. 

First  applications  for  continuance  in  the  Common  Pleas  shall  be 
subject  to  such  regulations  as  that  court  shall  adopt. 

RULE   XXV. 

Record  in  case  appealed. 

In  cases  in  which  notice  of  appeal  is  entered  in  the  Common  Pleas 
and  perfected,  no  record  sliall  be  made  up  in  the  Court  of  Common  Pleas, 
except  at  the  request  and  cost  of  the  party  desiring  the  same  to  be  done. 

The  foregoing  rules  to  take  effect  from  and  after  Januaryl,  1886. 


*Note. — For  convenience  of  reference,  an  importiint  section  of  tlio  statutes 
bearing  upon  the  examination  of  applicants  for  admission  to  the  bar,  is  here 
quoted : 
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Who  to  be  admitted  to  ezanunaHon. 

6bo.  560.  No  person  shall  bo  admitted  to  such  exaroinatioa  nnleii 
he  is  twenty-one  years  of  age,  has  resided  in  the  state  for  the  year  next 
preccdiug,  and  is  a  citizen  of  the  United  States^  or  has  declared  his 
intention  of  becoming  a  citizen  tiicroof ;  nor  until  ho  has  produced 
from  some  attorney  at  laiv  a  cc-rtificate  setting  forth  that  the  applicant 
is  of  good  moral  character,  and  that  he  has  regularly  and  attentively 
studied  law  during  the  period  of  two  years  pre\io:is  to  his  application, 
and  that  he  believes  him  to  be  a  person  of  siifDcient  legal  kuowlcdgo 
and  ability  to  discharge  the  duties  of  an  attorney  and  counsellor  at 
law  ;  but  any  person  residing  in  the  state,  or  coming  into  the  state  f>>r 
the  purpose  of  making  it  his  permanent  rcsiJence,  upon  producing  sat- 
isfactory evidence  that  he  has  studied  law  for  the  period  of  two  years 
under  the  tuition  of  some  attorney  at  law,  and  has  been  regularly  ad- 
mitted as  an  attorney  and  counsellor  at  law  in  some  court  of  record 
within  the  United  States,  or  that  he  has  been  in  practice  of  law  ia 
some  one  of  the  states  or  territories  of  the  United  States  during  tho 
period  of  two  years,  may  be  admitted  t^  such  examination  upju  pr>- 
ducing  satisfactory  evidence  that  he  is  of  good  moral  character.  [oS 
V.  17.§3] 


Note  by  the  Clerk. — Tho  f.tllnwin;  rorm  contains  all  that  U  ncccasarj  (or  th« 
eerilficate  mentioned  in  Kule  XVI,  Suction  U  : 

CEUTIFICATE. 

/  het^ty  certify.  That is  a  citizen  of  tho  United  States  and  of  (hQ  Stato 

of  Ohio;  that  he  has  resided  i:i  taid  ttnto  for  one  your  last  paft ;  that  bo  U  over 
21  year*  of  age,  of  good  mural  character;  that  ho  has  regularly  and  alien- 
tircly  studied  luw  under  my  tuition  for  t!ie  period  of  two  years  prorloos  to  iliia 
application  for  admission;  and  lh:it  I  bortcvo  him  to  bo  a  por»on  of  sufficient 
legal  knowledge  and  ability  to  diicharge  the  duties  of  an  attorney  and  coun- 
selor at  law,  and  would  tborcfbro  respectfully  recommend  bis  admission  to  tb« 
bar.  .  Altorccy  at  Law. 

Dated  at 


Where  tho  application  is  made  by  an  nttomoy  who  has  been  admittcl 
in  some  court  of  record  within  tiie  United  State* ;  in  addition  to  evi- 
dence of  such  admlission,  t!»e  ixzi  that  ha  hii  studied  law  for  the  period 
required  under  some  attorney,  inu!«t  bo  authenticated  by  tho  certificate 
of  such  attorney,  whose  signature,  if  unknown  to  the  court,  must  be 
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authenticated  by  the  certificate  of  the  clerk,  under  the  seal  of  the  court ; 
and  also  that  the  certifier  is  such  attorney  in  good  standing  at  the  bar. 
Where  two  years'  practice  is  relied  on  as  the  ground  for  examination, 
such  practice  must  be  certified  to  by  a  judge  of  the  court,  or  an  attorney 
in  good  standing  at  the  bar,  authenticated  in  like  manner. 


▲PPiOiDUL  1835 


CIRCUIT  COURTS  OF  OHIO. 


RULES  OF  PRACTICE. 

ADOFFED  BY  THE  JUDGES  OF  THE  CIRCUIT  COURTS  OF  THE 
STATE,  AT  THEIR  ANNUAL  MEETING,  HELD  IN  THE  CITY  OP 
COLUMBUS.  ON  THE  THIRD  TUESDAY  IN  AUGUST.  1885. 

At  the  annual  meeting  of  the  Judges  of  the  Circuit  Court  of  Ohio, 
held  at  the  city  of  Columbus,  on  the  third  Tuesday  in  August,  1885, 
the  following  uniform  Rules  of  Practice  were  adopted,  to  take  efiect  on 
the  first  day  of  October,  1885,  and  t )  be  thereafter  in  force: 

RULE   I. 

Bill  of  exeeplions. 
Bills  of  exceptions  must  be  printed  or  written  in  a  plain,  legible 
band,  upon  but  one  side  of  the  paper.  Eacii  page  must  be  numbered, 
and  there  mu^t  be  marginal  references  to  the  important  parts  relied 
upon.  Each  bill  of  exceptions  must  contain  a  full  index ;  must  have 
a  pasteboard,  or  other  substantial  cover,  and  in  no  ca>e  shall  it  be 
folded  or  rolled.  Any  failure  to  comply  with  the.<e  rec|uireuients  will 
be  deemed  sufficient  reason  for  disregarding,  or  striking  frrim  the  files, 
the  bill  of  exceptions,  unless  good  reason  bo  shown  for  such  failure. 

RULE  11. 

Transeripti. 
The  transcript  of  the  journal  entries  required  to  bo  filed,  shall  con. 
tain  the  entries  arranged  in  the  order  they  appear  on  the  journal,  with 
tlie  date  and  term  of  court  of  each  entry  ;  and  the  proper  certificate  of 
the  clerk  of  the  court  shall  be  attached  at  the  end  of  such  tran»cripL 

RULE  IIL 

4.  Oontuivuuuxs. 

An  application  for  the  continuance  of  a  cause  shall  be  by  nootion, 
supported  by  affidavit;  and  if  tlie  oiitinuance  is  asked  f>r  oa  the 
ground  of  inability  to  procure  the  testimony  of  an  abtent  witaeas,  the 
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party  making  the  application  must  state  in  his  affidavit  "what  he  ex- 
pects to  prove  by  such  witness,  and  also  by  what  acts  of  diligence  he 
has  endeavored  to  procure  the  testimony  of  such  witness.  If  the  court 
finds  the  testimony  material,  and  that  due  diligence  has  been  used, 
such  cause  may  be  continued,  unless  the  opposite  party  consents  to  the 
reading  of  such  affidavit  in  evidence,  in  which  case  the  trial  may  pro- 
ceed and  such  affidavit  be  road  on  the  trial,  and  treated  as  the  deposi- 
tiou  of  the  absent  witness. 

RULE    IV. 

Preservation  of  records  and  files. 
The  clerk  of  the  court  shall  bo  answerable  for  all  records  belonging 
to  his  office,  and  all  papers  filed  therein.  They  shall  not  be  taken 
from  his  custody  unless  by  a  special  order  of  the  court,  or  a  judge 
thereof,  or  on  the  written  consent  of  the  attorneys  for  all  the  parties, 
which  consent  must  be  filed  with  the  clerk,  who  shall  also,  in  all  cases, 
take  the  receipt  of  the.  attorney  so  receiving  »uch  records  or  papers. 
All  records  and  papers  must  be  returned  to  the  custody  of  the  clerk  at 
least  three  (3)  days  before  the  first  day  of  each  terra  of  the  court,  and 
shall  so  remain  during  the  session  of  the  court.  Parties  and  their  at- 
torneys shall  at  all  reasonable  and  propor  times  have  access  to  such 
records  and  papers  for  inspection  in  the  clerk's  office,  or  may  procure 
copies  from  the  clerk  on  paying  the  proper  fees  therefor. 

P.ULE   V. 

Arguments  on  motions. 
No  oral  argument  upon  any  motion  shall  occupy  longer  than  fifteen 
minutes  on  a  side,  unless  the  court,  for  special  reasons,  to  be  assigned 
before  the  hearing,  shall  extend  the  time. 

RULE  VI. 

Arguments  on  error. 
The  attorney  representing  the  plaintiff  in  error  shall,  in  a  brief  and 
concise  manner,  state  his  case  and  the  errors  complained  of,  and  each 
party  shall  then  have  not  to  exceed  one  hour  for  the  oral  argument  of 
the  cause,  unless  the  court,  for  special  reasons,  to  be  assigned  imme- 
diately after  the  statement  of  the  case,  shall  extend  the  time. 

RULE  VII. 

Arguments  on  appeal. 
In  appeal  cases,  after  the  testimony  is  all  in,  arguments  of  counsel 
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may  be  limited  to  such  time  as  the  court  in  its  discretion  may  deem 
riijht  and  proper. 

RULE  vm. 
Brief*. 
Counsel  shall,  on  the  submission  of  n  cause,  file  with  the  court  n 
written  or  printed  brief,  cuntnining  a  statement  uf  tlie  questions  pre* 
tinted  and  a  succinct  statement  of  so  much  of  the  cause,  referring  to 
the  pages  of  the  record,  as  is  necessary  to  show  how  the  questions 
arise,  together  with  a  statement  of  the  authorities  relied  on. 

RULE  IX. 

Journal  cniriet. 

Counsel  for  the  party  in  whose  favor  an  order,  decree  or  judgment 
is  rendered,  shall,  within  twenty-four  (24)  hours  thereafter,  unless 
further  time  be  given  by  the  court,  prepare  the  pniper  journal  entry, 
and  submit  it  to  the  couusel  for  the  ailverj^e  party,  who  shall  approve. 
or  reject  the  same  within  twenty-four  (24)  hours  after  its  receipt 
When  approved  by  counsel  and  the  court,  it  shall  be  immediate!}- 
fiirniAlied  to  the  clerk,  who  shall  forthwith  enter  the  same  upon  th» 
journal.  Upon  failure  to  comply  with  this  rule,  unless  good  rcastjua 
be  shown  to  the  contrary,  the  cause  may  be  dismissed  sa  fur  want  oi 
prosecution. 

RULE  X. 

•  Finding  of  fads. 

The  party  requesting  a  finding  of  facts  shall,  within  twenty-four  (24) 
houri  after  tiie  order,  judgment  or  decree  is  rendered,  unless  further 
time  be  given  by  the  court,  prepare  the  finding  of  facts,  and  submit 
the  same  to  the  counsel  of  the  adverse  party,  and  within  twenty-four 
(24)  hours  after  its  receipt  by  him  the  same  shall  be  submitted  to 
the  court;  and  for  want  of  a  strict  compliance  with  this  rule,  unless 
good  cause  be  shown  to  the  contrary,  the  clerk  shall  enter  a  general 
finding  instead  of  a  finding  of  facts. 

RULE    XI. 

Adoption  and  suspemion  of  ntles. 
The  judges  of  the  several  circuits  may  adopt  such  rules  upon  ques- 
tions of  pra'jtic^  not  covere«l  by  the  foregoin;;  rules,  as  they  may 
deem,  expedient,  or  may,  if  they  deem  proper,  suspend  the  operation 
of  any  rule  in  their  circuit  until  the  next  annual  meetios  of  the  cir- 
cuit judges. 
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Ordered,  that  the  foregoing  rules  shall  take  effect  and  be  in  force 
from  and  after  October  1,  1885,  and  that  the  clerks  of  the  several 
Circuit  Courts,  upon  receipt  of  a  copy  thereof,  enter  the  same  upon 
the  journals  of  their  respective  courts. 

MARSHALL  J.  WILLIAMS, 
Chief  Justice  of  iJie  CircuU  Courts  of  Ohio, 
August  18,  1885. 
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COURT  OF  COMMON  PLEAS. 


RULES  WITHIN  AND  FOR  HAMILTON  COUNTY,  OHIO,  ADOPTED 
JANUARY  2.  1886. 

RULE   I. 

Election  and  duty  of  the  presiding  jvdge. 
The  judge  having  the  shortest  time  to  serve,  uot  holding  his  office 
by  appointment  or  election  to  fill  a  vacancy,  and  not  having  served  as 
presiding  judge  during  his  term,  shall  be  chosen  by  the  other  judges, 
in  a  joint  session  to  be  held  prior  to  January  1,  to  serve  as  such  for  one 
year  beginuing  January  1,  next  after  l)eing  so  chosen,  and  ending  on 
December  31,  next  ensuing,  and  in  case  there  be  more  than  one  judge 
having  the  same  length  of  time  to  serve,  they  shall  be  chosen  and 
servo  in  the  alphabetical  order  of  their  names.  The  presiding  judge 
shall  preside  at  all  joint  sessions,  and  in  his  absence  the  one  next  in  the 
ordez  of  succession  shall  preside  in  his  stead. 

RULE  n. 

Joint  tewiona. 

A  joint  session  shall  be  held  on  the  first  day  of  each  term,  and  sucb 

other  joint  sessions  may  be  held  during  the  term  as  may  be  called  by 

the  presiding  judge  on  his  own  motion,  or  on  the  request  of  a  majority 

of  the  judges  in  writing. 

RULE  ni. 

Amgnment  of  the  judges. 
At  the  joint  session  held  on  the  first  day  of  the  term,  the  several 
judges  shall  be  aosigued  to  the  several  court  rootiia  hy  the  presiding 
judge,  so  as  to  cause  a  constant  and  uniform  rotation  of  the  several 
judges  in  the  several  court  rooms,  and  thereupon  the  judges  BJiall  hold 
separate  sessions  of  the  court  until  otherwise  ordered,  iu  which  separate 
sessions  each  judge  shall  transact  such  business  as  may  have  been 
a8.si;;ned  to  the  room  in  which  he  presides.  The  several  judges  may, 
by  agreement  between  any  two  of  them,  send  cases  from  one  room  to 
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the  other ;  and  they  may  exchange  cases,  or  the  joint  session  may  upon 
cause  8ho'»\Ti  assign  any  case  to  any  room  6ther  than  the  one  in  which 
it  has  been  regularly  set. 

RULE  IV. 

Distrihution  and  transaction  of  business. 

There  shall  be  seven  Common  Pleas  Court  rooms,  numbered  1,  2,  3, 
4,  5,  G,  and  7. 

All  civil  miscellaneous  business,  including  calling  and  disposing  of 
motions,  demurrers,  defaults;  the  hearing  of  applications  for  leave  to 
file  pleadings,  and  to  set  aside  defaults;  the  hearing  of  applications 
for  injunctions,  for  the  appointment  of  receivers,  viandamus,  quo  war- 
ranto, liabcas  corpus,  the  restoration  of  records,  petitions  in  error, 
taking  bonds  in  all  cases,  including  bastardy  cases  and  excluding 
criminal  cases,  and  divorce  cases  shall  be  assigned  to  No.  1. 

Civil  cases  to  be  heard  by  the  court  without  a  jury,  except  divorce 
cases,  shall  be  assigned  to  No.  3. 

Civil  jury  cases  shall  be  assigned  to  Nos.  2,  4,  and  5. 

All  miscellaneous  criminal  business,  including  the  calling  and  super- 
vision of  the  grand  jury,  the  arraignment  of  accused  persons,  taking 
bonds  in  criminal  cases,  and  assigning  counsel  to  indigent  accused 
persons,  shall  be  assigned  to  No.  6. 

Criminal  trials  shall  be  assigned  to  Nos.  6  and  7,  to  be  divided  be- 
tween the  two  rooms  in  such  way  as  the  judges  presiding  in  said  rooms 
may  deem  advisable. 

RULE  V. 

Setting  cases  for  trial. 

At  such  times  and  in  such  manner  as  may  be  indicated  by  the  judges 
presiding  in  the  several  rooms  before  the  beginning  of  the  term,  attor- 
neys shall  hand  to  the  clerks  of  the  rooms,  as  hereinafter  provided, 
notice  of  such  cases  as  they  may  wish  to  try  during  the  term.  They 
must  put  on  a  separate  piece  of  paper  for  each  case,  the  number  of  the 
case,  the  names  of  the  parties  plaintiff  and  defendant,  or  if  there  be 
moro  than  one  plaintiff  aud  defendant,  the  name  of  either  first  appear- 
ing on  the  appearance  docket,  with  the  words  etuL,  and  must  serve  a 
written  notice  upon  opposite  counsel  of  their  intention  to  hand  in  the 
case  for  setting,  or  if  there  be  no  opposite  counsel,  that  fact  must  be 
noted  on  the  pnper.  No  cases  except  those  that  will  be  at  issue  by  the 
first  of  the  term,  shall  be  handed  in  unless  the  opposite  party  be  in 
default  for  answer,  reply  or  plea.  In  uncontested  divorce  cases, 
whether  the  service  has  been  personal  or  by  publication,  the  time  for 
answer  must  have  expired. 
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All  civil  jury  cases,  iDcluding  bastardy  cases,  must  be  handed  in  to 
No.  2,  and  the  clerk  in  that  room  will  apportion  them  equally  between 
Nos.  2,  4,  and  5. 

The  clerks  of  the  several  rooms  under  the  direction  of  the  court  shall 
prepare  a  calendar  of  the  cases  to  be  tried  therein,  shall  itost  tlie  same 
in  a  conspicuous  place  in  the  court-room,  and  shall  make  changes,  from 
time  t<)  time  therein  as  the  court  may  direct.  Such  calendar  shall  con- 
tain the  numbers  of  the  cases  in  their  numerical  order,  and  shall  be 
the  only  notice  required  of  the  day  on  which  the  cases  jKJsted  thereon 
shall  be  called  for  trial.  The  judges  presiding  in  the  several  rooms 
may  set  such  number  of  cases  for  trial  each  day  as  to  them  may  seem 
best. 

The  judges  presiding  in  Nos.  6  and  7  may  arrange  the  setting  and 
hearing  of  the  criminal  calendar  between  them  as  they  may  think  best. 

RULE    VI. 

Appeals,  etc. 

In  cases  brought  up  by  appeal  from  a  justice  of  the  peace  or  mayor, 
or  certified  up  under  section  6617,  Rev.  Stats.,  and  in  case  of  a  rever- 
sal of  a  judgment  upon  petition  in  error  in  a  civil  case,  the  rule  day 
for  petition  will  be  the  third  Saturday  after  the  expiration  of  time  for 
filing  a  transcript,  or  after  entry  of  judgment  of  reversal. 

RULE  vn. 
Defaults,  etc. 
If  either  party  neglect  to  file  the  proper  pleading  within  the  time 
provided  by  statute,  or  rule  of  the  court,  he  shall  be  in  default, 
and  may  be  proceeded  against  accordingly.  The  clerk  shall  note  the 
fact  of  such  default  on  his  appearance  docket,  and  on  the  docket  in 
No.  1.  The  default  may  be  set  aside  on  such  terms  as  the  court  may 
think  proper,  and  it  may  either  order  the  proper  pleading  filed  forth- 
with, or  may  give  such  further  time  as  may  seem  reasonable  to  it.  If 
a  judgment  has  been  entered  upon  the  default,  it  shall  not  be  set  aside 
unless  the  party  against  whom  the  judgment  was  rendered,  pre^ntand 
ofifer  to  file  the  proper  pleading  in  the  case,  together  with  an  affidavit 
of  the  party,  or  the  professional  statement  of  his  attorney,  reduced  to 
writing,  setting  forth  that  there  is  a  meritorious  cause  of  action  or  de- 
fense, and  the  facts  showing  the  nature  of  it,  in  which  case  the  court 
may,  if  it  sees  fit,  set  aside  the  default,  upon  such  terms  as  to  costs,  as 
to  it  may  seem  just,  and  shall  order  the  pleading  for  want  of  which 
default  existed,  to  l>e  filed  forthwith. 
38 
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BU1.E  vin. 
Motion  or  demurrer  not  answered  to. 
Motions  and  demurrers  that  have  been  twice  called  in  Room  No.  1, 
without  having  been  answered  to,  shall  be  stricken  from  the  docket, 
and  a  minute  of  the  same  shall  be  made  upon  the  appearance  docket, 
thus:  "  stricken  from  the  docket  for  want  of  prosecution,"  and  there- 
after, unless  such  motion  or  demurrer  be  refiled,  or  be  re-instated  by  the 
court  upon  a  written  motion  for  that  purpose,  the  case  shall  proceed  as 
if  no  such  motion  or  demurrer  had  been  filed. 

RULE   IX. 

Briefs  filed  with  demurrer,  etc. 
There  shall  be  filed  with  each  motion  and  demurrer,  a  brief  state- 
ment of  the  grounds  upon  which  the  motion  or  demurrer  is  filed,  with 
citations  of  authorities  relied  upon,  and  a  failure  to  do  so  shall  be 
good  ground  to  strike  the  motion  or  demurrer  from  the  docket  as  for 
■want  of  prosecution. 

RULE  X. 

Amendments. 
Whenever  an  amendment  to  a  pleading  is  ordered,  or  permitted,  a 
new  pleading  or  supplementary  pleading  shall  be  drawn,  conforming 
to  the  amendment,  except  that  the  court  may,  for  good  cause,  in  cases 
where  an  interlineation  or  erasure  is  ordered,  permit  the  same  to  be 
made  on  the  face  of  the  pleading,  in  which  case  the  attorney  shall 
also  incorporate  the  same  into  an  entry  and  file  it  with  the  clerk 
who  shall  enter  it  on  the  minutes. 

RULE    XI. 

Trial  of  cases. 
When  a  case  is  reached  in  its  order  it  shall  be  tried,  heeled,  or  con- 
tinued, but  for  good  cause  the  court  may  assign  it  for  another  day. 

RULE   XII. 

Disposition  of  cases  called  for  trial. 
If  a  case  be  called  for  trial  and  but  one  party  be  present,  either  in 
person  or  by  attorney,  the  court  shall  make  such  disposition  of  the  case 
as  the  party  present  may  desire  and  the  court  may  deem  proper.  If 
neither  party  be  present  in  person  or  by  attorney,  the  court  may  make 
such  disposition  of  the  case  as  it  sees  fit.     If  a  case  be  called  upon  the 
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calendar  for  two  successive  terms  without  being  answered  to  by  either 
party,  it  shall  be  dismissed  for  want  uf  prosecution. 

RUi^  xin. 
CotUinuanet«,  etc. 
Every  application  for  a  continuance,  unless  it  be  had  by  the  consent 
of  both  {larties,  or  the  consent  of  one  in  the  absence  of  the  other,  or  be 
mH<le  by  the  court  in  the  absence  of  both  parties,  shall  be  made  in 
writing,  showing  the  facts  upon  which  it  is  ioundeil,  and  shall  be  veri- 
fied by  affidavit,  unless  it  be  the  professional  statement  of  the  attorney, 
and  shall  be  determined  without  argument ;  if  granted  it  shall  be  upon 
such  terms  as  to  costs  as  to  the  court  may  seem  just.  If  it  be  asked  on 
the  ground  of  the  absence  of  a  witness,  the  affidavit  or  professional 
statement  shall  contain  the  substance  of  what  the  party  expects  to 
prove  by  such  witness,  and  if  the  opposite  party  consent  to  receive  it 
as  evidence,  the  cause  shall  proceed  to  trial,  unless  the  court  otherwise 
direct;  the  said  statement,  if  the  trial  pr(x:eed,  shall  have  the  effect 
of  a  deposition. 

Rl'LE   XIV. 

Sending  cafe*  to  jury. 
The  setting  of  a  case  in  a  jury-room  shall  be  a  sufficient  demand  for 
and  sending  the  case  to  a  jury,  and  when  a  jury  is  demanded  in  a  sub- 
mitted room,  the  judge  presiding  in  that  room,  if  the  case  be  a  proper 
ca.se  fur  a  jury,  shall  note  the  demand  on  the  wrapper  and  at  once  send 
the  case  to  the  clerk  in  No.  2,  who  shall  apportion  the  cases  so  sent  to 
him  equally  between  Nos.  2,  4  and  5,  wliere  they  shall  at  once  be  put 
on  the  trial  calendar  in  their  numerical  position. 

KILE    XV. 

Entering  appearance,  etc. 
8ervic€  of  summons  or  waivir  of  the  issue  of  process  and  the  enter- 
ing of  appearance  of  an  attorney,  except  in  proceetlings  in  error,  will 
not  \nr  received  by  the  court,  unless  upon  written  authority  from  the 
party,  verified  by  affidavit,  filed  with  the  papers  in  the  case.  If  an 
entry  iu  writing  be  made  by  a  party,  his  signature  must  be  proved. 

Rt'I.K    XVI. 

Entering  of  vmlide,  dc 
In  cases  tried  by  a  jury  the  verdicts  shall  be  entered  upon  the 
Uinntes  as  >oon  as  prncticable  after  they  are  rendered  and  judgments 
entered  theieon  as  a  matter  of  course,  unless  a  motion  for  a  new  trial 
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be  filed  within  Viree  days  after  the  entry  of  the  verdict  and  at  the  same 
term. 

In  cases  tried  to  a  court,  without  a  jury,  the  finding  cf  the  court,  or 
a  brief  note  thereof,  shall  be  entered  on  the  minutes  as  soon  as  practi- 
cable after  the  announcement  of  the  decision,  and  judgment  entered 
thereon  as  a  matter  of  course,  unless  a  motion  for  a  new  trial  be  filed 
within  three  days  after  the  entry  of  the  decision  and  at  the  same 
term. 

The  court  may  direct  judgment  to  be  entered  at  once  upon  any  ver- 
dict or  decision. 

RULE   XVII. 

Judgments  by  confession. 
Judgments  by  confession,  upon  a  warrant  of  attorney,  executed  in 
another  county,  will  not  be  entered  in  the  absence  of  the  defendant 
without  proof  of  reasonable  notice  served  on  the  defendant,  and  filed 
with  the  clerk,  of  the  time  and  place  of  making  the  application,  or  on 
a  showing  of  reasonable  excuse  for  the  want  of  sucb  notice. 

uuLE  xvni. 
Motions  must  be  in  writing. 
All  motions  made  in  any  cause  or  proceeding,  whether  civil  or 
criminal,  must,  unless  the  court  otherwise  direct,  be  in  writing,  setting 
forth  the  reasons  therefor,  and  must  be  filed  with  the  clerk,  and,  unless 
the  motion  be  made  during  the  trial  of  a  cause  or  proceeding,  shall 
not  be  heard  until  three  days  after  they  have  been  filed,  unless  for 
good  cause  the  court  otherwise  direct.  The  court  may  require  notice 
to  be  given  of  any  particular  motion. 

RULE   XIX. 

Notice. 

In  all  applications  for  injunction,  appointment  of  receivers  and  man- 
damns,  the  party  making  the  application  shall  give  written  notice  to 
the  opposite  party  of  his  intention  to  make  such  application,  unless  the 
court  upon  good  cause  otherwise  direct,  and  if  the  court  direct  the 
written  notice  to  be  omitted,  an  entry  shall  be  made  on  the  minutes 
stating  the  reason. 

RULE    XX. 

Hearing  motions,  etc. 

Attorneys  desiring  to  submit  testimony  upon  the  hearing  of  any 
motion,  must  present  the  same  in  the  form  of  affidavits  or  depositions, 
unless  the  court  otherwise  direct. 
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RULE   XXI. 

Feei  in  partition  caaes. 
The  fees  allowed  to  attorneys  in  partition  cases,  as  part  of  the  costs, 
shall  be  as  follows  :  Two  per  cent  on  the  appraised  value  of  the  prop- 
erty if  partitioned,  or  on  the  proceeds  of  the  sale,  if  sold,  on  any  sum 
not  above  810,000  ;  one  per  cent  on  any  sum  above  $10,000,  and  not 
ubovt'  8'J0,000,  and  one-half  of  one  per  cent  on  sums  above  $20,000; 
provided,  that  the  fee  be  not  less  than  $25.  The  court  shall  tax  the 
fees  so  allowed  in  favor  of  counsel  for  jilabvtiff,  unless  for  good  cause, 
it  may  think  it  just  to  do  otherwise. 

RULE    XX If. 

Motions  for  new  tried. 
Attorneys  filing  motions  for  new  trial  must  put  on  the  back  of  the 
motion  the  name  of  the  judge  who  tried  the  case,  and  the  number  of 
the  room  in  which  he  is  sitting  at  the  time  the  motion  is  filed. 

RULE   XXIII. 

Proof  of  notice  of  publication. 

The  proof  of  notices  of  publication,  requinnl  by  law  or  by  the  order 
of  the  court,  shall  in  all  cases  be  made  by  affidavit,  with  a  copy  of  the 
notices  of  publication  attached,  which  shall  be  submitte<i  to  the  court, 
and  if  approved,  an  entry  shall  be  made  on  the  minutes  of  the  same, 
and  the  aflUdavit  and  a  copy  shall  be  filed  in  the  cause.  If  the  residence 
of  the  defendant  be  known,  copies  of  the  notice  must  be  mailed  in 
accordance  with  section  5048,  Revised  Statutes. 

RULE   XXIV. 

SubjHFnas 

Parties  desiring  subpoenas  for  witnesses  must  specify  in  the  precipe 
therefor  before  what  judge  or  judges  the  same  are  to  be  returned. 

RULE   XXV. 
Couiu^l. 

Except  by  direction  of  the  court,  but  one  counsel  on  each  side  will 
be  jiermitted  to  speak  on  any  interlocutory  motion,  or  upon  any  ques- 
tion arising  in  the  trial  of  a  cause  or  proceeding,  and  but  one  counsel 
on  each  side  will  be  permitted  to  examine  tho  witnesses  in  any  trial  or 
proceeding  before  the  court.  A  witness  when  dismi^soil  can  not  be 
recalled  withoiit  permission  of  the  court. 
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RULE  XXVI. 

Papers. 
Counsel  desiring  to  take  original  papers  or  depositions  from  the  cus- 
tody of  the  clerk  must  apply  to  and  obtain  the  permission  of  the  court, 
and  if  permission  be  granted,  must  leave  with  the  clerk  a  receipt  for 
the  same,  on  forms  to  be  provided  by  him. 

RULE   XXVII. 

Agreements  of  counsel. 
No  oral  agreement  of  counsel  with  each  other,  or  with  a  party,  or 
an  officer  of  the  court  concerning  any  matter,  will  be  regarded,  unless 
made  in  open  court. 

RULE   XXVIII. 

Bail. 

Neither  attorney  nor  officer  of  the  court  will  be  received  as  bail  or 
surety  in  any  matter  except  as  surety  for  costs  for  non-resident 
plaintiffs. 

RULE  xxix. 

Garnuhees. 
In  cases  where  garnishment  is  a  part  of  the  relief  sought  in  an  action, 
interrogatories  must  be  filed  within  ten  days  from  the  return  of  process 
served  upon  the  garnishee,  a  copy  of  which  must  be  served  upon  the 
garnishee,  and  the  garnishee  may  either  answer  the  interrogatories  so 
filed,  or  he  may,  upon  motion,  he  required  to  submit  to  an  oral  examina- 
tion in  open  court.  If  the  action  be  brought  in  vacation  and  the  gar- 
nishee be  served  with  process,  the  interrogatories,  or  the  motion  for  an 
oral  examination,  must  be  filed  within  ten  days  from  the  first  day  of  the 
term  next  ensuing.  If  neither  interrogatories  nor  motion  be  filed  as 
above,  the  garnishee  may  be  discharged  by  the  court  upon  his  motion 
and  recover  his  costs,  unless  the  court  for  good  cause  otherwise  direct. 

RULE    XXX. 

Depositions. 

All  exceptions  to  depositions,  except  upon  the  grolind  of  incompe- 
tency or  irrelevancy,  shall  be  reduced  to  writing  and  filed  with  the 
clerk. 

Exceptions  upon  the  ground  of  incompetency  or  irrelevancy  shall  be 
heard  in  the  room  where  the  case  is  set  for  trial.  Any  other  excep- 
tions may  be  taken  up  and  heard  in  No.  1  upon  motion,  but  if  they  be 
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not  disposed  of  before  the  trial  of  the  case,  they  shall  1^  heard  in  the 
room  where  the  case  is  set  for  trial. 

RULE   XXXI. 

Official  stenographen. 
Five  hours  or  more  a  day  attendance  of  an  official  stenographer, 
«imli  be  rated  as  one  day,  and  the  fee  therefor  shall  be  ten  dollars,  and 
when  the  attendance  in  one  day  is  less  than  five  hours,  the  compensa- 
tion shall  be  at  the  rate  of  one  dollar  for  each  half  hour.  Attorneys, 
or  others,  desiring  stenographers,  must  make  application  therefor  in 
writing,  and  must  give  security  for  the  services  satisfactory  to  the 
court,  upon  forms  furnished  by  the  clerk.  Neither  attorney,  party  to 
the  suit  or  proceeding,  nor  officer  of  the  court  will  be  accepted  as  se- 
curity. The  certificate  given  to  the  stenographer  for  his  attendance 
by  the  clerk  shall  state  whether  such  attendance  was  ordered  by  the 
court  of  ita  own  motion,  or  upon  application  of  the  parties. 

■  RULE  xxxn. 
ChcJlenges. 

In  impaneling  juries  in  civil  cases,  challenges  shall  be  made  alter- 
nately, the  plaintiff  making  the  first  and  the  defendant  the  second  and 
flo  on,  unless  either  or  both  waive  their  rights. 

RULE   XXXIII. 

Docketn,  de. 
The  clerk  shall  provide  separate  dockets  for  motions,  demurrers,  and 
defaults  for  No.  1 ,  and  shall  ])rovide  dockets  for  motions  for  new  trials 
for  each  of  the  other  rooms.  The  clerk  shall  also  provide  a  call  <Iocket 
for  each  trial  room,  upon  which  shall  U^  placed  the  number  and  the 
names  of  the  parties  plaintiff  and  defendant  of  cases  on  the  calendar 
for  trial,  ad  the  court  may  direct,  and  shall  prr)vide  the  several  judges 
with  such  material  as  they  may  require  for  keeping  notes  of  the  pro- 
ceedings in  cases  on  trial  before  them. 

XXXIV. 

Copied  of  pleadingg. 
The  clerk  shall  make  one  copy  of  all  pleadings  that  may  hereafter  be 
file<l  in  the  Court  of  Common  Pleas,  excepting  motions  and  demurrers, 
imnie^liatcly  upon  the  iiliug  thereof,  the  cost  of  which  copy  shall  be 
paid  by  the  counsel  calling  for  it,  and  if  not  called  for,  the  cost  of  mak- 
ing the  same  shall  be  taxed  iu  the  uusUi  uf  the  case. 


1348  CODE    PRACTICE    AND    PRECEDENTS. 


XXXV. 

Signing  and  binding  of  the  yninutes. 
The  minutes  of  the  joint  session  shall  be  kept  on  sheets  provided  by 
the  clerk  for  that  purpose,  and  shall  be  authenticated  by  the  signature 
of  the  presiding  judge.  The  minutes  of  the  separate  sessions  shall  be 
kept  on  separate  sheets  provided  by  the  clerk  for  that  purpose,  for  each 
separate  room,  and  shall  be  autheuticated  by  the  signatures  of  the 
several  judges  before  whom  the  proceedings  were  had.  The  several 
judges,  in  their  several  rooms  shall,  each  morning,  before  pro- 
ceeding with  other  business,  sign  the  minutes  of  the  previous  day,  un- 
less prevented  by  accident  or  unavoidable  casualty,  except  the  last  day 
of  the  term,  and  shall  at  the  expiration  of  thirty  days  from  the  last  day 
of  the  term  cause  the  clerk  to  enter  upon  their  minutes  a  general  con- 
tinuance of  all  motions  and  other  matters  pending,  and  shall  then  sign 
the  minutes  of  the  last  day  of  the  term.  The  minutes  of  the  joint  and 
separate  sessions  shall  be  bound  together  within  a  reasonable  time  after 
the  expiration  of  the  term,  the  minutes  of  the  joint  session  being  put 
in  the  first  part  of  the  volume. 
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SUPERIOR  COURT  OF  CINCINNATI 


RULES  ADOPTED  AT  THE  APRIL  TERM,  1886. 

RULE  I. 

The  three  rooms  in  which  sessions  of  the  court  are  held  shall  be 
designated  by  the  numbers  1,  2  and  3,  and  the  judges  to  preside 
therein  shall  be  named  by  orders  in  general  term  from  time  to  time. 
A  special  term  shall  be  opened  in  each  room  on  the  first  day  of  each 
regular  term  and  continued  with  such  adj<^umnients  and  intermissions 
as  may  be  necessary  until  the  close  of  such  regular  term.  The  judges 
may  exchange  rooms  by  mutual  agreement,  or  act  for  each  other  when- 
ever necessary ;  and  more  than  one  judge  may  preside  at  any  special 
term  or  part  thereof,  the  judge  senior  in  service  in  the  court  to  preside 
in  such  case. 

RULE   II. 

The  clerk  shall  keep  in  room  No.  1  a  general  trial  docket  corre> 
sponding  with  the  appearance  docket,  and  the  papers  in  all  cases  pend* 
ing  and  for  trial  in  the  court.  Unless  otherwise  specially  ordered  all 
trials  without  jury  and  all  hearings  of  motions  and  demurrers  shall  be 
had  in  that  room,  and  all  miscellaneous  business  be  done  therein  ;  but 
the  judge  there  presiding  may  summon  a  jury  for  the  trial  of  a  case 
whenever  he  thinks  proper.  All  cases  for  trial  by  jur}'  bearing  even 
numbers  shall  be  tried  in  room  2,  and  all  such  cases  bearing  odd  num- 
bers shall  be  tried  in  room  3 ;  and  the  clerks  in  such  n)oms  shall  keep 
therein  respectively  the  papers  in  all  cases  set  for  trial  in  such  rooms. 
The  judge  presiding  in  any  room  may  j*nd  any  case  or  other  matter  to 
any  other  room  for  trial  or  disposition  with  the  consent  of  the  judge 
pre<(iding  therein  ;  the  judges,  or  any  of  them,  may  from  time  to  time, 
without  formal  order,  but  by  notice  posted  in  their  respective  rooms, 
make  any  arrangements  to  assist  each  other  in  dis{x)8ing  of  the  busi- 
ness of  the  court*;  and  each  judge  shall  have  full  authority  Ui  deter- 
mine the  times  for  setting  cases  or  making  up  of  calendars  an<l  the 
order  of  business  and  all  the  detail."  necessary  for  the  dis|X)eal  of  busi- 
ness in  his  mom  not  provided  for  by  the  rules  of  the  court  or  by  law. 
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RULE  m. 
The  setting  of  a  case  in  a  jury  room  shall  be  sufficient  demand  for  a 
jury,  and  no  journal  entry  need  be  made ;  and  when  a  jury  is  de- 
manded in  a  case  set  for  trial  in  room  1,  the  judge  presiding  therein, 
if  such  demand  be  granted,  shall  at  once  send  the  case  with  the  papers 
therein  to  the  proper  jury  room,  unless  he  decide  to  summon  a  jury 
himself;  and  the  judge  presiding  in  the  room  to  which  such  case  shall 
be  sent  shall  place  the  same  upon  his  calendar  for  trial  iu  such  order 
as  he  may  determine. 

RULE   IV. 

At  such  times  as  may  be  fixed  by  the  judges  presiding  in  the  several 
rooms,  before  the  beginning  of  the  term,  written  application  shall  be 
made  for  the  setting  of  cases  for  trial.  Such  application  shall  be 
separate  for  each  case,  stating  the  number  and  title  thereof  and  the 
names  of  all  counsel  therein.  Written  notice  of  intention  to  make 
such  application  shall  be  served  on  opposite  counsel  iu  all  cases;  if 
there  be  no  opposite  counsel  such  fact  must  be  stated  in  the  applica- 
tion. No  case  shall  be  set  for  trial  at  any  term  except  on  such  appli- 
cation unless  the  court  so  order  by  consent  of  both  parties  ;  nor  shall 
any  be  set  except  such  as  are  at  issue  or  in  default  for  pleading,  or 
will  be  by  the  first  day  of  the  term.  Clerks  of  the  several  rooms  shall, 
under  the  direction  of  the  court,  prepare  a  calendar  of  the  cases  to  be 
tried  therein  and  post  the  same  in  a  conspicuous  place  in  the  court- 
room, making  such  changes  from  time  to  time,  as  the  court  may  di- 
rect ;  such  calendar  shall  be  the  only  notice  necessary  of  the  time  when 
the  cases  posted  thereon  will  be  called  for  trial. 

RULE   V. 

Sessions  of  the  general  term  shall  be  held  at  the  beginning  of  the 
October,  January  and  April  terms  of  each  year,  and  at  such  other 
times  as  the  court  shall  order.  They  may  be  held  in  any  room,  as 
ordered  by  the  court  from  time  to  time,  and  the  clerk  shall  keep  in 
such  room  all  papers  relating  to  business  pending  in  general  terra. 
The  judge  to  preside  shall  be  named  by  order  at  the  close  of  the  last 
general  term  before  the  October  term  in  each  year,  and  unless  other- 
wise ordered  the  judges  of  the  court  shall  preside  in  turn ;  and  when 
for  any  reason,  the  term  of  such  presiding  judge  shall  end,  or  he  shall 
be  absent,  the  judge  next  in  turn  shall  preside. 

RULE   VI. 

At  general  term  the  court  will  hear  petitions  in  error  and  such 
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case-:,  or  qaestions  arising  in  cases,  as  the  judge  before  whom  they  may 
he  bruught  at  special  term  shall  deem  of  sufficient  importance  to  be 
reserved  for  disposition  at  general  term  ;  but  no  issue  of  fact  to  be  tried 
by  a  jury  shall  be  so  reserved ;  such  reservations  shall  be  by  order  en- 
tered on  the  ininntes  at  special  terra,  and  a  certified  copy  thereof  shall 
be  filed  among  the  papers  in  the  case.  The  court  at  general  term  may 
either  proceed  to  the  final  decision  of  any  case,  or  remand  it  to  special 
term  as  may  be  deemed  proper. 

RULE    VII, 

The  minutes  of  proceedings  at  general  term  shall  be  kept  in  sheets 
provided  for  that  purpose  by  the  clerk  and  shall  be  authenticated  by 
the  signature  of  the  presiding  judge.  The  minutes  of  proceedings  at 
special  term  shall  be  kept  in  like  manner  and  authenticated  by  the 
signature  of  the  judge  holding  the  term.  All  the  minutes  of  the  court, 
shall,  from  time  to  time,  a-s  the  clerk  may  find  convenient  for  use  or 
reference,  be  bound  together  in  one  book. 

RULE   VIII. 

The  clerk  shall  prepare  and  keep  for  the  use  of  the  court  when  sit- 
ting in  general  term  a  book  containing  all  cases  of  petitions  in  error 
and  cases  reserved,  to  be  entered  in  the  order  in  which  they  are  filed. 
The  docket  of  the  general  term  and  its  calendar  will  be  called  and 
cases  di.'iposed  of  in  such  order  as  the  court  at  general  term,  may,  from 
time  to  time,  direct. 

RULE  IX. 

The  clerk  shall  keep  an  appearance  docket,  in  which  all  actions  shall 
be  entere<l  in  their  numerical  order,  with  memoranda  of  nil  the  pro- 
ceedings in  each  action  until  the  final  disposition  thereof;  and  the 
papers  in  actions  finally  disposed  of  shall  be  filed  away  in  the  order  of 
their  original  numbers;  correct  and  full  indexes,  direct  and  reverse, 
of  all  the  actions  shall  be  kept  in  said  ap|)eurancc  docket. 

RULE  X. 

Whon  either  party  neglects  to  file  the  proper  pleading  within  the 
tiuM'  fired  by  law  such  parties  shall  be  in  default  and  be  prtn-eeded 
ag:iinst  accordingly  at  such  time  as  the  judge  presiding  in  room  1  for  the 
time  being  shall  determine.  The  clerk  shall  note  all  such  defaults  on 
the  docket ;  defaults  for  pleadings  shall  not  be  .«et  aside  unless  an  affi- 
davit of  the  party,  or  his  agent,  or  the  professional  statement  of  his  at- 
torney, shall  be  filed,  setting  forth  that  there  is  a  meritorious  cause  of 
action,  or  defense,  and  the  nature  of  it ;  in  such  case  the  default  may 


1352  CODE  PRACTICE  AND  PRECEDENTS. 

be  set  aside  on  such  terms  as  to  the  court  or  judge  may  seem  just,  and 
the  pleading  for  want  of  which  such  fault  existed  shall  be  filed  forth- 
with, unless  otherwise  ordered.  Applications  in  vacation  for  further 
time  to  plead  must  be  in  writing  and  filed  with  the  papers  in  the  suit. 

RULE    XI. 

Every  application  for  a  continuance  shall  be  in  writing,  showing  the 
facts  on- which  it  is  founded,  and  verified  by  affidavit  or  professional 
statement.  It  shall  be  determined  without  argument,  and  if  granted 
such  terms  may  be  imposed  as  to  the  court  seem  just;  if  the  continu- 
ance be  asked  on  the  ground  of  the  absence  of  a  witness  the  applica- 
tion shall  state  the  substance  of  what  the  party  expects  to  prove  by 
such  witness,  and  if  the  opposite  party  consent  to  receive  it  in  evidence 
the  case  shall  proceed  for  trial  unless  the  court  otherwise  direct;  and 
the  said  statement  shall  have  the  effect  of  a  deposition.  No  case  shall 
be  continued  more  than  once  by  consent  of  parties,  unless  each  party 
pay  forthwith  his  cos<^^  of  the  term  including  witness  fees.  In  cases- 
where  struck  juries  or  jurors  are  in  attendance  the  court  may,  on  any 
continuance,  include  the  fees  and  mileage  thereof  for  such  attendance 
in  the  costs  to  be  paid  as  one  of  the  conditions  or  terms  of  such  con- 
tinuance apportioning  the  same  between  the  parties  if  thought  just, 
and  on  any  continuance  by  consent  shall  do  so  unless  for  good  cause 
shown  it  be  otherwise,  by  entry,  specially  ordered. 

RULE   XII. 

Depositions  on  file  shall  not  be  withdrawn  without  leave  of  court, 
and  may  be  used  by  either  party.  The  clerk  shall  at  any  time  open 
depositions  at  the  request  of  either  party  indorsing  thereon  when  and 
for  whom  opened.  Notice  of  exceptions  to  depositions  for  other  causes 
than  competencey  and  relevancy  shall  be  given  in  writing  to  opposing 
counsel  immediately  after  the  filing  of  such  exceptions  and  before  the 
trial.     This  requirement  is  additional  to  those  made  by  statute. 

RULE    XIII. 

Each  witness  called  at  the  trial  of  a  case  shall  be  examined  by  but 
one  counsel  on  each  side,  and  no  witness,  once  dismissed,  shall  again 
be  called  except  by  permission  of  court  until  the  other  testimony  of 
the  party  has  been  concluded.  Except  by  permission  of  the  court  but 
one  counsel  on  each  side  shall  be  heard  on  any  interlocutory  matter ; 
and  where  a  party  is  represented  by  more  than  one  counsel  no  delay 
or  continuance  will  be  granted  if  any  one  of  them  be  present  or  able 
to  appear. 
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RULE  XIV. 

No  verbal  agreement  of  counsel  with  each  other  with  a  party  or  an 
officer  of  the  court  concerning  any  matter  pending  in  the  court  will  be 
enforce<l  unless  made  in  open  court.  Attorneys  of  this  court  shall  not 
he  received  as  bail  or  surety  in  any  action  or  matter  except  as  surety 
for  costs  for  non-resident  parties. 

KULE   XV, 

Acceptance  of  service  or  waiver  of  the  issuance  of  process  and  the 
entering  of  appearance  of  an  attorney  will  not  be  received  except  in 
proceedings  in  error,  unless  written  authority  from  the  party  verified 
by  affidavit  be  produced  and  filed,  and  the  signature  to  an  entry  by  a 
party  must  be  proved. 

RULE   XVI. 

Parties  desiring  subpoBnas  for  witnesses  shall  specify  in  the  precipe 
therefor  in  w^hich  room  and  before  what  judge  the  same  are  to  be  re* 
turned,  unless  they  are  to  be  returned  at  general  term. 

RULE   XVII. 

No  papers  shall  be  removed  from  the  custody  of  the  clerk  without 
permission  of  the  court  or  a  judge  thereof  Permission  to  take  papers 
from  the  files  in  vacation  must  be  in  writing  and  filed,  and  shall  state 
the  time  the  same  are  to  be  returned. 

RULE   XVIU. 

The  clerk  shall  prepare  and  keep  for  the  use  of  the  court  in  general 
term,  and  also  for  each  room  for  the  special  term  held  therein,  a  motion 
docket,  and  also  a  demurrer  docket  in  room  1  ;  these  dockets  will  be 
called  and  disposed  of  at  such  time  during  the  term  and  in  such  order 
as  the  judges  presiding  shall  appoint.  No  motion,  unless  reserved  as 
hereinbefore  provided,  will  be  heard  at  general  term  except  such  as 
are  connected  with  cases  or  matters  pending  in  general  term,  or  which 
concern  the  conduct  of  the  court  or  the  maintenance  of  its  order  or 
authority. 

RULE   XIX. 

All  motions  connected  with  any  case  after  it  has  been  placed  on  the 
calendar  or  afiTecting  in  any  manner  the  order  or  judgment  entry  therein 
except  in  respect  of  final  process  or  an  order  of  sale  involving  one  of 
the  of;iginal  questions  in  the  case  shall  1)0  made  in  the  nM>ra  where  the 
case  is  set  for  trial  or  was  tried.  Any  judge  before  whom  any  motion 
or  application  shall  have  been  properly  brought  during  the  recess  of 
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the  court  may  adjourn  or  appoint  the  hearing  and  disposition  thereof 
to  the  special  term  of  the  court  in  which  he  may  preside. 

RULE   XX. 

All  motions  and  de/aurrers  in  any  cause  or  proceeding  shall,  unless 
the  court  otherwise  direct,  be  in  writing  and  filed  with  the  clerk. 
There  shall  be  filed  with  each  motion  and  demurrer  a  brief  statement 
of  the  grounds  of  the  same  with  citations  of  authorities  relied  on,  and 
the  failure  to  do  so  shall  be  good  ground  for  striking  the  motion  or 
demurrer  from  the  docket,  as  for  want  of  prosecution.  The  placing 
of  motions  and  demurrers  on  the  proper  dockets  shall  be  sufficient 
notice  thereof  unless  the  court  direct  other  notice  to  be  given.  On 
motions  to  amerce,  the  testimony,  if  not  of  record  or  on  file,  shall  be 
taken  by  deposition  ;  the  testimony  on  all  other  motions,  if  not  of 
record  or  on  file,  shall  be  by  affidavit,  unless  otherwise  ordered.  And 
all  written  evidence  shall  be  filed. 

RULE   XXI. 

Amendments  to  pleadings  shall  be  made  by  filing  a  new  pleading 
unless  the  court  for  good  ca^use  permit  the  same  to  be  done  by  inter- 
lineation or  erasure,  in  which  case  an  entry  shall  be  made  setting  forth 
such  interJineation  or  erasure.  The  court  may  also  in  proper  cases 
permit  amendment  by  additional  pleading. 

RULE   XXII. 

If,  when  a  case  is  called  for  trial,  but  one  party  appear,  the  court 
shall  make  such  disposition  thereof  as  the  party  appearing  may  request, 
if  the  court  find  it  proper  so  to  do ;  if  neither  party  appear  the  court 
may  make  such  disposition  of  the  case  as  it  thinks  proper ;  if  the  case 
be  upon  the  calendar  two  successive  terms  Avithout  the  appearance  of 
either  party,  it  shall  be  dismissed  without  prejudice  at  plaintiff''s  costs. 

RULE   XXIII.  , 

Verdicts  shall  be  entered  as  soon  as  practicable  after  they  are  ren- 
dered, and  judgments  entered  thereon  as  of  course,  unless  a  motion  for 
new  trial  be  filed  within  the  time  fixed  by  law. 

In  cases  tried  without  jury  the  finding  of  the  court  or  a  brief  note 
thereof  shall  be  entered  on  the  minutes  as  soon  as  practicable  after  the 
announcement  of  the  decision  and  judgment  entered  thereon,  as  of 
course,  unless  a  motion  for  new  trial  be  filed  at  the  same  term  and 
within  three  days  after  the  entry  of  such  finding  or  note.     But  the 
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court  may  direct  judgment  to  be  entered  at  once  on  any  verdict  or 
decision. 

RULE  xxrv. 
Judgments  by  oonfe&sion  will  not  be  entered  in  the  absence  of  the 
defendant  upon  a  warrant  of  attorney  executed  in  any  other  county 
without  proof  of  reasonable  notice  served  on  the  defendant  and  filed 
with  the  clerk  of  the  time  and  place  of  making  the  application,  or  the 
showing  of  reasonable  excuse  for  the  absence  of  such  notice. 

RULE   XXV. 

A  written  notice  shall  be  given  of  all  applications  for  injunctions 
and  appointments  of  receivers  unless  the  court  for  good  cause  dis- 
pense therewith;  such  notice  shall  state  the  name  of  the  judge  to  whom 
or  the  room  in  which  such  application  is  to  be  made. 

RULE   XXVL 

Garnishees  shall  be  examined  by  written  interrogatories,  which  shall 
be  filed  either  at  the  time  of  issuing  process  against  them,  or  within 
ien  days  after  return  thereof.  A  copy  of  such  intern)gatt)rie8  shall 
be  served  upon  the  garnishees,  who  shall  answer  the  same  within  ten 
rfayn  after  such  service,  but  they  may  \i[nm  motion  be  required  to  sub» 
mit  to  examination  in  open  court.  In  actions  where  a  writ  of  garnish- 
ment is  issued  in  vacation,  the  interrogatories  or  motion  for  exumina* 
tion  shall  be  filed  not  later  than  teti  days  after  the  first  day  of  the 
term  next  ensuing.  If  neither  interrogatories  nor  motion  be  filed  as 
above  required,  the  garnishees  may  be  discharged  on  their  own  motion 
and  recover  their  costs. 

RULE   XXVII. 

Proof  of  notice  or  publications  required  by  law  or  order  of  court 
shall  be  made  by  afiidavit  with  a  copy  of  the  notice  or  publication 
attached;  and  if  approved,  an  entr)' shall  ha  made  thereof,  and  the 
affidavit  and  copy  filed. 

RULE   XXVIII. 

In  impaneling  juries  challenges  shall  be  made  alternately,  plaintiflT 
making  the  first,  defendant  the  second,  and  so  on,  unless  one  party 
waive  his  right. 

RULE  XXIX. 

Five  hours  ormore  a  day  attendance  of  an  ofiicial  stenographer, 
shall  be  rated  as  one  day,  an<l  the  fee  therefor  shall  be  ten  dollan,  and 
when  the  attendance  in  one  day  is  less  than  five  hours  the  compensa- 
tion shall  l)e  at  the  rate  of  one  dollar  for  each  half  hour.     Attorneys, 
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or  others,  desiring  stenographers,  must  make  application  therefor  in 
writing,  and  must  give  security  for  the  services  satisfactory  to  the 
court,  upon  forms  furnished  by  the  clerk,  i^either  attorney,  party  to 
the  suit  or  proceeding,  nor  officer  of  the  court  will  be  accepted  as  se- 
curity. The  certificate  given  to  the  stenographer  for  his  attendance 
by  the  clerk  shall  state  whether  such  attendance  was  ordered  by  the 
court  of  its  own  motion,  or  upon  application  of  the  parties.  When 
testimony  is  written  out  during  the  trial  of  a  cause,  all  parties  shall  be 
entitled  to  use  the  same  upon  paying  their  proper  share  of  the  cost  of 
such  writing  out.  And  in  case  of  disagreement  as  to  such  use  the 
court  shall  decide. 

RULE   XXX. 

The  clerk  shall  make  a  copy  of  every  pleading  of  fact  as  soon  as 
filed,  the  cost  of  which  shall  be  paid  by  the  party  receiving  the  same 
and  taxed  in  the  costs  if  not  taken  by  any  one. 
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6606 1070 

6Ji07 1071 

6608  1071 

56<i9 1071 

5610 1071 

561 1 1071 

5612 .„ 1071 

5613 1072 

BA5ITARDT. 

5614 1 142 

5615 1142 

6616 1 142 

6617 1143 

5618 1143 

5619 1144 

5620 1144 

5621 1144 

5622 1146 

5623 1 145 

5624 1145 

6625 1146 

5626 1146 

5627 1145 

56-28 1145 

5629 1146 

5630 „ 1146 

5631 1146 

•)6:{2 1147 

5633 1147 

5634 1 147 

Se.^.'i 1 147 

6636 1148 

5637 1148 

5638 1148 

COXTKIfPTg  or  OOVBT. 

6639 1156 

5540 1155 

6«V4I 1155 

.^642 1156 

5643 1155 

5644 ~  1156 

5646 1166 

5646 1166 

5647 1157 

6648 1158 

6649 „  1168 

66.'>0 1158 

DiHNoi.irriox  or  roRroRATiovB. 

6651 1065 

66.V2 1055 

56.'.3 1055 

6664 ^ 1066 

5566 1064 


1-3  GG 
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SECTION.  PAGE. 

5656 J056 

5657 1056 

5658 1056 

5659 1057 

5660... 1057 

5661 1057 

5662 1057 

5663 1057 

5664 1058 

5665 1058 

5666 1058 

5667 1058 

5668 ; 1059 

5669 1059 

5670 1059 

5671 1059 

5672 1059 

5673 1060 

5674 1060 

5675 1060 

5676 1061 

5677 1061 

5678 1062 

5679 1062 

5680 1062 

5681 1062 

5682 1062 

5683 1063 

5684 1063 

5685 1063 

5686 1063 

5687 1063 

5688 1064 

DIVORCE,  ETC. 

5689 , 1127 

5690 1128 

5691 1128 

5692 1128 

5693 1128 

5694 1128 

5695 1129 

56V)6 1129 

5697 It29 

5698 1129 

5699 1129 

5700 1130 

5701 1131 

5702 1132 

5703 1132 

5704 1133 

5705 1134 

5706 1134 

DOWER. 

5707 865 

5708 866 


SECTION.  PAGE. 

5709 866 

5710 :...  866 

5711 866 

5712 867 

5713 867 

6714 867 

5715 868 

5716 868 

5717 868 

5718 868 

5719 811 

5720 811 

5721 811 

5722 868 

5723 869 

5724 869 

5725 869 

HABEAS  CORPUS. 

5726 1015 

5727 1018 

5728.... 1019 

5729 1019 

5730 1019 

5731 1019 

5732 1019 

5733 1019 

5734 '. 1020 

5735 1020 

5736 1020 

5737 1020 

5738 1020 

5739 1021 

5740 1021 

5741 1021 

5742 1021 

5743 1021 

5744 1022 

5745 1022 

5746 1022 

5747 1022 

5748 1022 

5749 1023 

5750  1023 

5751 1023 

5752 1023 

5753 1023 

PARTITION. 

5754 821 

5755 822 

5756 822 

5757 822 

5758 823 

5759 823 

5760 823 

5761  823 
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McnoH. 

PAOK 

»ECTIO!«. 

rAOB. 

ft7t)2 

....  824 

5815 

890 

5763 

....  825 

5816 

..  890 

6754 ^ 

....  825 
....  825 
....  826 

.5817 

..  891 

87M « 

5818 

..  891 

6766 

.5819 

..  891 

6767 

....  826 

.582<) 

..  892 

5768 

....  827 

....  827 
...   827 
....  828 

.5821 

..  893 

6769 

5822 , 

893 

5S23 

..  893 

5771 

5824 

.5825 „ 

..  893 

....  828 

,.  894 

5773 

....  829 

5S26 

..  894 

....  829 

5827 

.  895 

5775 

....  829 

.582H 

.  895 

....  830 

.5829 

.  895 

6777 

....  830 

5830 

.  895 

....  830 

5831 

SDRETIES.  ETC. 

.  896 

5779 

....  773 

.5832 

.  1039 

5780 

....  779 

58^i3 

.  1039 

5781  

....  749 
...  750 

.5834 

.  1040 

58.35 

.5836 

.  HHU 

5783 

...  752 

.  1041 

..   752 
...  752 
...  758 

58.'.7 

.  1041 

n7H5 

58.W 

.  1042 

58.J9 

.  1042 

5787 

...  761 

.5840 

.  1042 

...  761 

,5841 

.  1042 

5789 

..   761 

5842 

.  1043 

5790 

...  762 

5843 

.  1043 

5791*  (84  V.  44) 

...  762 

5844 , 

.  1043 

...  762 

5845 , 

.  1043 

5793 

...  763 

5846 

,  1044 

6794 

...  763 

5847 

.  1044 

5795 

...  764 

5796 

...  764 

TAXK8  AND  AS.<(K88MKNTS. 

5797 

...  796 

5848 

934 

5798 

...  796 

5849 ., 

934 

5799 

...  796 

.5850 '. 

934 

...  796 

5851 

934 

5S01  

...  797 

5802 

...  797 

TO  CHAKHK  KA¥E. 

5852 

5803 

...  785 

...  786 

1122 

5S04 

5853 

1122 

5805 

...  786 

5854 

1122 

...  787 
...  787 
...  787 

5855 

1122 

/)8i»7  

.58.56 

1122 

58(18 ^ 

5857 

1122 

5809 

...  787 

TO  COKTKJIT  WILU 

.585X 

...  788 
...  788 
...  788 

5811 , 

923 

,58.59 

923 

5813  \ 

,..  789 

5860 

924 

5861 „.. 

924 

BBPI.KT1N. 

6862 „ 

925 

5814 

...  888 

5863 

926 

1368 
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5864 926 

5865 926 

5866 926 

TO  CURE  nEFECTS,  ETC. 

5867 1049 

5868 1049 

5869 1050 

5870 1050 

5871 1050 

5872 1050 

TO    PERPETUATE    TESTIMONY. 

5873 1117 

5874 1117 

5875 1117 

5876 1118 

5877 1118 

5878 1118 

5879 1118 

WATER-CRAFT, 

5880 1106 

5881 1111 

5882 1111 

5883 nil 

5884.. 1111 

5885 nil 

5886 nil 

5887 nil 

5888 1112 

5889 1112 

5890 : 1113 

5891  1113 

5892 1113,1290 

5893 1113 

'>894 1113 

WILLS. 

5913 910 

5914 911 

5915 912 

5916 912 

5926 914 

5929 914 

5933  (see  5866) 915 

5934 699,916 

5935 700 

5936 916 

5942 917 

5943 918 

5944 918 

5953 919 

5968 921 

5970 921 

5991 923 

6101 700 


SECTION.  PAOB. 

6136 , , 802 

6141 802 

6142 802 

6143 802 

6144 803 

6166 809 

6173 830 

6174 8.30 

6343 266 

6344 254 

6351 1219 

6352 1217 

6353 1218 

6354 1218 

6407 698 

6408 698 

6409 699 

6410 699 

6562 703 

6563 704 

6570 709 

6571 709 

6572 710 

6583 704 

6584 704 

6585 704 

6586 706 

6587 707 

6588 707 

6589 707 

6590 707 

6591 707 

6592 708 

6593 708 

6594 708 

6595 708 

6596 708 

6598 709 

ERROR. 

6707 631 

6708 631 

6709 631 

6710 631 

6711 639 

6712 640 

6713 641 

6714 644 

6715 644 

6716 644 

6717 645 

6718 645 

6719 646 

6720 646 

6721 647 

6722 647 

6723 647 
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saonoK.  PAOK. 

6724 64S 

6725 6:.2 

6726 652 

6727 654 

6728 655 

67*29 655 

6730 655 

6731  655 

6732 64«t 

6733 649 

6734 656 

6735 656 

6736 657 

6737 657 

6738 657 

6739 657 

6740 657 

MAXDAMUa. 

6471 961 

6742 968 

6743 970 

6744 971 

6745 972 

6746 972 

6747 972 

6748. 973 

6749 973 

6750 973 

6751 ^ 973 

6752 973 

6753 973 

6754 974 

6755 974 

6766 ^ 974 

6967 974 

6768 974 

6759 975 


QUO    WAKRA^TO. 

KBrriox.  rAot. 

«)760 986 

•'Ttil W7 

0762 988 

6763 988 

6764 989 

6765 990 

6766 990 

6767 990 

67fi8 990 

C7fi9 „ 990 

6770 ^ 990 

6771 991 

6772 991 

6773 991 

6774 991 

6775 991 

6776 991 

6777 992 

677S 992 

6779 992 

6780 992 

6781 992 

6782 992 

6783 993 

67S4 993 

6785 • 993 

6786 993 

6787 994 

6788 - 994 

6789 994 

f.790 994 

f.7<M 994 

6792 996 

6793 995 

6911  1213 


Non.— Br  the  set  of  March  21. 1887  <M  r.  340),  eight  Clreait  Court  cirvoita  are  e«ta» 
liiihed.  The  counties  of  Williams.  Fulton.  Wood,  Lucas.  Otuwa.  Sandoskr,  Erie,  aad 
Huron,  constitute  the  sixth  circuit ;  Cuyahoga.  Summit,  Medina  and  Lorain,  constitute 
the  eighth  circuit.    ^^4tr,,H'>a.    See  p.  l-»77. 

Montgomery  county  lias  been  retransferred  to  the  second  subdivision  of  the  Mooad 
Common  Pleas  district,  and  now  forms  part  of  the  second  subdiTiaion.  8e«  p.  IV9 
<84  T.  2S). 
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FORM.  PAGE, 

1.  Civil  Action  for  Money,  Affidavit  to  petition  (5102) 25 

5.  Attachment,  Affidavit  for  (5522) 31 

17.  la  support  of  motions  to  preserve  or  sell  attached  personal  property — 

Forms  15,  16  (5544) 42 

23.  Of  printer  to  publication  of  notice  of  sale 47 

27.  Same  of  attached  real  estate 49 

39.  Of  officer  in  action  to  recover  attached  property  (5565) 59 

43.  Garnishment,  Affidavit  for  (5530) 65 

51.  Of  interpleader  by  garnishee  (5016) 69 

78.  Arrest  and  Bail,  Affidavit  for,  before  judgment  (5492) 98 

102.  Service  by  Publication,  Affidavit  for  (5048,5049) ^  116 

105.  Proof  of 117 

191.  Proof  of  (5385) 180 

134.  Execution,    Sale    on,  Proof  of  publication  of  notice  of   (5393-4, 

5404)  187 

135.  Same,  published  in  daily  edition  (5393) 188 

136.  Same,  of  German  publication  (5394)  189 

172.  Proceedings  in  aid    of   Execution,  To  obtain   order  to  examine 

judgment  debtor  before  return  of  execution  (5473)  214 

174.  To  obtain  order  to  examine  debtor  of  judghaent  debtor  (5475) 215 

177.  To  obtain  exemption  of  personal  earnings  (5483)  217 

180.  For  arrest  of  judgment  defendant  in  (5474)  218 

194.  For  arrest  after  judgment  (5451,  5448) 228 

198.  Arrest  after  Judgment,  Affidavit  for  (5448,  5449)  230 

199.  In  support  of  application  to  arrest   (5449) 230 

208.  Dormant  Judgment,  Revivor  of.  Affidavit  for  publication  of  addi- 
tional order  of  (5367) 241 

•313.  Trial  of  Agreed  Case,  Affidavit  in  (5207) 518 

352.  Continuance  op  Case,  Affidavit  for  (Rule  24,  S.  C.).. 575 

462.  Arbitration,  Appeal  from  justice  of  the  peace  in    (6570) 726 

470.  Removal  from  state  to  Circuit  Court  of  U.  S.,  Affidavit  of  local  in- 
fluence, etc 746 

VOL.  II. 

508.  Entailed  Estates,  Sale   of,  Affidavit  of  unknown  name  and  resi- 
dence of  defendant  (5804) 790 

675.  Replevin,  Affidavit  to  obtain  order  of  delivery  in    (5815) 897 


TABULATED    i.NDKX.  l;J71 

roMM.  ,40, 

613.  Injcn'ction,  Affidavit  for  attAchment  for  contempt  (5581) 956 

645.  Uabeas  Corpus,  Affidavit  for  writ  of  ad  testificandum  (5257) 1027 

698.  Divorce  axo  Aumont,  Affidavit  for  service  bj  publicatioa  when  per- 

soDal  service  of  defendant  can  not  be  had  (5693,  5049) 1136 

701.  For  change  of  venue  in  (5704) -1137 

707.  Bastarut,  Affidavit  for  attachment  of  property  in  (5632) 1150 

AGREED  CASE.  SUBMISSION  OP. 
31L  Submission  to  court  of  (520T) 518 

312.  Agreed  statement  of  facts  iu  (5207) 518 

313.  Affidavit  in  such  case  (5207) 518 

ANSWER  AND  CROSS-PETITION. 

47.  Attachmknt,  Answer  of  garnishee  (5547) 67 

48.  Same,  when  nothing  admitted  as  due  from  him 67 

215.  Fraudulent  Coxveta.vce,  Answer  and  cross-petition  of  intervening 

creditor  in  action  to  set  aside  (6344) 261 

235.  ExEcm-iox  of  Writixo,  Answer  denying 406 

2.36.  Illegal  C'onsideratiox,  Answer  averring,  etc 407 

238.  Gaming  Coksideration,  Answer  setting  up. -  408 

239.  iNFAXfT  or  MAKER  OP  KOTE  409 

241.  DcREs.<>,  Answer  of,  etc 409 

243.  Ix.sAXiTV,  Answer  of. 411 

244.  Druxkknnes.s 411 

245.  Coverture  of  defendant ~ 412 

247.  Release,   etc 413 

248.  No  Coxsideratiok 413 

249.  Failure  ok 414 

350.  Statute  OF  Limitatioxs 414 

251.  Same,  of  another  stote  (4990) 415 

259.  Accord  axd  Satisfactiox 420 

260.  Patmext 420 

261.  Statute  or  Frauds  (4199) 421 

262.  Notice  ok  Demand,  etc  ,  By  indorser  setting  up  failure  to  give 423 

26.1.  Dk-mand  ok  Patmext  ok  Maker,  By  indorser  of  failure  to  make...  423 

.342.  Tender,  Answer  of.  of  money  (5137)  »  666 

344.  Same,  of  property  (51.18) 667 

359.  Warrant  ok  Attornet  to  confess  judgment.  Answer  upon  (5324)...  59P 

VOL.  II. 

475.  Ejectment,  Answer,  denial  and  estoppel  in  pais  (5782) ■ 753 

476.  Same,  denying  possession  (5782) -  755 

601.  Recoupment  in  action  for  purchase-money  of  land.  Answer  and  crots- 

petitionin,  for  breach  of  warranty  (5780)  781 

502.  Same,  when  unpaid  purchase-money  evidenced  by  promissory  note 

,(5780) 781 

615.  For  Coxvetaxck  ok  Laxd  by  surviving  contractor,  Answer  of^iumf- 

ian  ad  litem  for  minor  defendant  in  such  action  (5078) 799 
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621.  In  Action  by  Administrator  to  sell  land  to  pay  debts,  Answer  of 
widow  asking  to  be  endowed  from  proceeds  of   sale,  etc.  (5719, 

5720)  813 

522.  Same,  of  third  party  setting  up  mortgage  lien 814 

533.  Partition,  Answer  of  legal  guardian  of  minor,  etc.  (5772) 838 

535.  Same,  Answer  of  guardian  acZ  Zifem  (5078) 838 

550.  Equitable  Partition,  Answer  of  defendant  in 8  4 

566.  Dower,  Answer  to  bar,  jointure  (4189) .' 881 

686.  Replevin,  Answer  in,  general  denial 902 

587.  Same,  by  officer  holding  levy  on  the  property • 902 

590.  Same,  of  property  in  another  person 904 

624.  Mandamus,  Answer  to  writ  and  petition  (6748) 979 

627.  Same,  of  judge  refusing  to  sign  bill  of  exceptions 983 

631.  Quo  Warranto,  Answer  in  (6760-6763) 1000 

651.  Surety,  Answer  setting  upon  written  notice  to  plaintifiF  to  sue,  and 

failure  to  do  so  in  proper  time  (5833) 1045 

700.  Divorce,  Cross-petition  of  wife  for,  and  alimony  (5702) 1137 

APPRAISEMENT,  INQUEST,  ETC. 

25.  Attachment,  Appraisement  of  real  estate  ordered  sold  (5389) 48 

25.  Same,  sheriffs  certificate  and  oath  of  appraisers 49 

123.  Execution,  Appraisement  of  personal  property  ordered  to  be  sold  at 

private  sale  (5387) 182 

128.  Same,  inquest  of  appraisers  of  real  estate  (5389) 185 

149.  Same,  with  assignment  of  homestead  (5389,  5438) 194 

VOL.    II. 

487.  Ejectment,  Occupying  Claimant: 

1.  First  schedule  of  jury  of  assessment  of  improvements  (5789)....  767 

487a — 2.  Second,  same,  for  waste 768 

4876 — 3.  Third,  same,  of  rents  and  profits 708 

487c — 4.  Fourth,  same,  of  value  of  the  land 768 

538.  Partition,  Report  of  commissioners  in  (5759-5762) 839 

560.  Dower,  Report  of  commissioners  in  (5713) 874 

572.  Same,  Report  of  committee  of  inquiry  as  to  sanity  of  dowager  (5722, 

5723)  884 

577.  Replevin,  Appraisement  of  property  replevied  (5821) 898 

ARBITRATION  AND  AWARD. 

VOL.  II. 

671.  Contempt,  Complaint  for  failure  to  perform  award  (5610) 1077 

675.  Pending  Suit,  Award  incase  so  referred 1079 

ARREST  AND  BAIL. 

92.  Justification  op  Bail,  Examination  as  to  his  sufficiency  (5506) 104 

96.  Agent  to  Arrest  Debtor,  Appointment  of  (5513) 106 

184.  Proceedings  in  Aid  of   Execution,   Examination   of  debtor  when 

arrested  on  warrant  (5474). 220 
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ATTORNEYS  AT  LAW. 

VOL.  II. 

73;i.  CertiGcato  of  applicnnt  for  admission   (6C0) 1213 

6ame.  in  rules  of  Supreme  Court  ^.....  1323 

I'M.  Cerlincalc  of  committee  of  examiners   (5G1) ^ 1214 

T.\3    Cenificftle  issued  io  Iiiwjer  on  admiision  lo  iho  bar 1214 

737.  I'roc'eedixos  TO  DisB.\R,  Complaint  (563> „ 1216 

CONDEMNATION  OF  PROPERTY,  ETC. 
4CC.  Application  to  Common  Pleoa  Court  to  assess  dnmnges  for  improre- 
menls  bj*  municipal  corporation  (2;U7) 727 

467.  Same,  of  municipal  corporation  to  condemn  property  (2236,2232-3).  729 

CONFESSION  OF  JUDGMENT. 

345    Offer  to  coitfesfl  before  suit  brouglt  (5139) CCS 

348.  Same,  made  out  of  court  (.'»I40) 6C9 

350    Same,  made  in  open  court  for  a  sum  certain  (5141)  670 

351.  8anio  when  plaintiff  is  absent  (5141) 670 

35H    Warrant  of  attorney  to  confess 698 

CONTEMPTS. 
188.  PBOCBEDixas  IN  AiD  OF  ExGCDTioN,  Contempt  of  party  or  witness 

in;  charge  against  (5481,605-607) 222 

VOL.  II. 

671.  Complaint  in,  for  failure  to  perform  award  (3610) ~ ^...1077 

713.  CaARQE  or,  under  S  5639,  General  contempts 1168 

DEEDS  ON  JUDICIAL  SALES,  ETC. 

166.  ExECunuN,  SherifTs  deed  of  real  estate  sold  upon,  etc.  (5401-2) 197 

VOL.  n. 

612.  Salc  of  Ektailed  Estate,  SherifTs  deed  to  parchaser  (5807) 793 

513.  Ao'tnowled>rment  of  (410<;,  118,526.  1175,  1247,  1162) 79* 

618.  SuRTiviNo  Co.VTRACTOB,  Deed  of  (5799) 800 

629.  Administrator,  Deed  of  on  judicial  sale  of  decedent's  lands  (6162-:t)  818 
541.  Pi>B7iTio>t,  SherifTs  deed  to  party  electing  to  take  premises  at  ap- 
praisement (5763) - 841 

645    Same  to  purchase  r  at  partition  sale  (5766) 84o 

648.  Same,  of  panics  in  consent  partition  (5761) 846 

DEMURRER. 
232    To  petition  (5062) 401 

FJCCEPTIONS  AND  BILL  OF  EXCEPTIONa 
266.  pcrosmoKs,  Exceptions  to  (5284-6286) 451 

320.  I^CFEREB,  Exceptions  to  report  of. 623 

321.  Bill  or  Exceptioks,  To  sustaininjt  challenge  (o  array  of  jury  (5175)  638 

32;J.  Same,  To  overruling  chullfngo  to  juror  for  cause  (6176) 639 

324.  Sanif>,  To  suBtaining  objection  to  competency  of  witness  (5240-5242).  539 
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325.  Same,  To  sustaining  objection  on  the  ground  of  privileged  communi- 

cation (5141-2) 540 

326.  Same,  To  fcustair.ing  objection  to  husband  testifj'ing  for  wife  (5241)...  541 

327.  Same,  To  refusing  to  permit  witness  to  answer  question  (5299) 543 

.328    Sanje,  For  overruling  motion  to  rule  out  testimony  (5299) 544 

.S29.  Same,  ^or  charges  to  jury  given  or  refused  (5299,5190) 544 
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14.  Attachment,  Discharge  of  property  from  (5515) 40 

19.  Granting  motion  (in  vacation)  for  preservation  or  sale  of  (5544) 43 

30    Confirmation  of  sale  of  real  estate  in,  and  order  to  make  deed  to  pur- 
chaser (5398) 51 

31.   Appraisement  of  real  estate  set  aside,  etc.  (5416) 51 

34.  Order  to  sell  personal  property  at  private  sale  (5387) 53 

35.  Order  for  repossession  of  attached  property  by  officer  (5557) 54 
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42.  Dismissal  of  action  without  prejudice  upon  such  refusal  (5566) 60 
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his  answer  (5550) 68 
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(5016) 71 

63.  Same,  when  garnishee  complies  with  order  of  the  court  in  such  case 

(5016) 72 

64.  Same,  barring  non-appearing  third  party  in  such  interpleader  (5016)..  72 

65.  Same,  when  such  third  party  claimant  appears,  etc.  (5016) 72 

67.  Injunction  ajiainst  debtor.  Order  granting  (5574-5577) 74 

61.  Order  of  court  requiring  sheriflF  to  give  other  undertaking  in  attach- 
ment (5543)  78 

63.  Order  approving   such  undertaking  of  sheriff  in  attachment  proceed- 
ings (5543) 79 

65.  Receiver  in.  Order  to  notify  defendant  in  attachment  of  motion  for..  79 

72.  Order  authorizing  sHch  receiver  to  sue,  etc 83 

74.  Same,  Confirmation  of  receiver's  report  of  his  doings,  etc 81 

75.  Requiring  tuch  receiver  to  invest  moneys  (5591) 85 

77.  Approval  by  court  of  such  investment 85 

85.  Arrest  and  Bail,  Deposit  of  money  after  bail  given  to  sheriff  (5499)  102 

86.  Order  as  to  money  deposited  by  defendant  in  arrest  (5499) 102 

87.  For  safe-keeping  of  such  money  (5601,  5502) 1C3 
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(5507) 105 

95.  Exoneration  of  bail  on  surrender  by  him  of  arrcstpd  debtor  (5512).".  106 

97.  To  refund  deposited  money  when  bail  is  given  (5517) 107 
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106.  Approval  of  service  by  publication 117 
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fered for  sale  (5416) 191 

151.  Homestead,  For  reappraisement  of  (5439)  196 

15:>    Sheriff's  Sale  of  real  estate.  Confirmation  of  (5398,  5408) 196 

159.  Grantini;  motion   to  vacate  entry  of  satisfaction  when  property  not 

subject  to,  has  been  sold,  etc.  (5412) 201 

16C.  Proceei>i.\os  in  Aid  or  Execution,  Order  to  examine  debtor  after 

return  of  (5472) 211 

200.  Arrest  After  Judomrnt,  Allowance  of  order  for  (5449) 231 

217.  Fracdule.vt  Conveyance,  Approval  of  andertaking  of  intervening 

creditor  on  answer,  etc.  (6344)  2G3 
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227.  Service  of  Process,  Appointing  third  person  to  eervo  when  sheriff 

interested  (4967 ) 286 

229.  Process,  Setting  uside  summons,  service  and  return 396 
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306.  Order  for  view  of  premises  by  jury  (5191) • 605 
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407.  Remittitur  of  excess  of  verdict  or  judgment 663 
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(5235) ' 717 
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570.  Appointment  of  committeo  to  inquire  as  to  sanitj  of  woman  having 

HkIiI  of  dower  (5722) 883 
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609.  Grantin-j  temporary  injunction  (5573) 952 

€21.  .MAX0.1MC.S,  Fixing  time  for  licnrini*  motion  fur  m.andnmua  (67-13)... .     977 
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639.  Same,  in  term  time  (5730) 1024 
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736.  Of  proceidin<:s  to  be  insiitnted  by  order  of  court  to  suspend  or  dis- 

bar an  attorney  (563) 1216 
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deed  to  purchaser  (5395) 6t 
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203.  Amercement,  Judgment  in  amercement  (5594)  236 
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416.  Judgment  of  Supreme  Court  on  error  nnd  ordering  mandate  (6726)..  671 
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446.  Same,  with  damages,  when  no  reasonablit  ground  for  appeal  (5238).«  718 
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555.  Dower,  Assignment  of  dower  by  heir  (5707) 870 

657.  Judjxment  for  dower  and  appointment  cf  appraisers  to  assign  same 

(5712) 872 

561.  Confirmation  of  their  report,  etc 874 

691.  Replevin,  Judgment  for  plaintiff  in  replevin  on  general  issue  and 

verdict  (5825) 904 

592.  Same,  for  plaintiff  on  default,  and  assessment  of  damages  on  verdict 

(5825) -  904 

693.  Same,  by  default  when  plaintiff  waives  jury 906 
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6D4.  Samp,  when  property  not  taken  or  lias  been  retorncd  to  ilcfendant 

(3W27) 003 

695.  Ddma;:c8  assessed  and  jud);ment  fur  dpfcndant,  etc.,  in   irplevin 

(M-M) 90C 

59C.  Ri);Iit  of  property  nnd  of  pos^estion  found  in  dtfendant,  damages, 

and  jud;;mcnt  (58'JG) 906 

697.  Judgment  for  plaintifT  in  pirt  ond  for  defendant  in  part 907 

003.  Ix  Contest  op  Wili,,  Verdict  and  jud^^ment  sustaining  will  (&861)...  9:t0 

604.  Same,  sctiin;:  will  aMdc 9.'U) 

612.  Ixj(7>*CTiox,  Jud;:ment  for  pluinlifF  in  aciion  for  injunction 955 

615.  Jud);mcntof  cuiltj,  etc.,  i;i  attachment  for  contempt  for  disobejiiig 

order  of  injunction  (.j581) 956 

625.  MixnAMcrs,  Order  craYitin;;  peremptory  writ  of  mandamus  (6753-4).  981 

628.  J ud;;mcnt  for  defendant  in  mandamus  (6755; 984 

62f).  Same,  when  defendant  com]  I!cs  with  alternativo  writ 985 

633.  Qco  \V.tRR.\XTO,  Jud;;raont  in.  1005 

642.  IIjiBCAS  Cor.rU4,  Order  discharging;  person  on  kearin/  by  a  sinslo 

jud};o(J741) 1026 

643.  Same,  by  tlie  court 1026 

644.  Order  rcmandin;:  prisoner 1027 

653.  SuuETT,  Order  subrogating  surety  to  rijjhts  of  jud;;m«'nt  pIuiniiiT 

(58:16) ^^ 1046 

661.  CoRPOiUTicK,  Judgment  d!ssolvin«r,  e'.c.  (5656-56.i9) 1066 

6GS.  Award,  Judgment  o:>  for  money  (^609) 1076 

660.  Same,  for  property  (5C09) 1076 

672.  Judgment  for  contempt  for  rcfu-nl  to  perform  awnrd  (5610) 1078 

G7fi.  Judgr-cnt  on  award  in  pending  euit  referred  to  nrbitraturs. 1079 

680.  Mechamc's  Linx,  Judgment  n'^d  order  of  salij  agiiu'it  owner 1104 

687.  To  Perpctcite  Tkstimoxt  (5875-^877) HID 

688.  Same,  approval  of  depositions  i  i  by  court  (5878,  &8"9).. 1120 

6U2.  Change  op  Name,  Order  of  court  changing  name  of  person  (5853*.    1124 
694.  Saa-.e,  chan;:ing  name  of  village,  etc.  (5854) 1125 

696.  Same,  changing  n::mo  of  corporation  (5855) 1125 

703.  DiTORCE  AXD  Alimoxy,  Judgment  for  divorco,  etc.,  of  wife ~.  1138 

709.  Bastarot,  Jud;:ment  of  court  when  defendant  foucd  pithy  by  ver- 
dict (5026,0636) 1161 

713.  Attorxet  at  L.iw,  Judgment  when  four.d  Ruilry  Dp3n  charset  to 

suspend  or  disbar  (5644-3) - *.  1168 

719.  Coxtest  op  ELEtTinx,  Judgment  for  contostant  (3001) ..~.  ll&l 

721.  FoRE(;LO<tDt:E  op   MoRTOiOK  and  to  marshal  liens.  Judgment  and 

order  of  Bttio  (5316) 1171 

MOTION. 

15>  Attachmext,  For  order  for  preservation  of  atlaehe<l  property  (5344)  41 

16.\Same,  For  salo  of  attached  property  (5544) — ..- 41 

29.  Same,  To  confirm  sale  of  at'achrd  re::l  estate 60 

32.  S.ime,  For  order  to  sill  personal  property  at  private  salo  (5397) 63 

60.  Same,  To  require  sberiET  to  give  additional  bond  in 77 
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64.  Same  For  appointment  of  receiver  in  (5539) 79 

98.  Arrest  axd  Bail,  Motion  to  vacate  order  of  (5517) 107 

120.  Execution,  To  sell  personal  property  at  private  sale  (5387) 180 

130-  Same,  To  set  aside  appraisement  of  land  by  plaintiff 186 

141.  Same,  To  set  aside  levy  and  for  new  execution  (5416) 191 

150.  Same,  For  re-appraisement  of  homestead  (5439) 195 

154.  Same,  To  set  aside  sale  of  real  estate 197 

157.  JuDGMEXT,  Satisfaction  of,  To  bavo  satisfaction  vacated  when  prop- 
erty not  subjoct  to  execution  has  been  sold  (5412) 200 

160.  Subrogation,  Of  purchaser  to  rights  of  plainlifl"  when  sale  invalid 

(5410)    201 

201.  Amercement,  To  amerca  shcriflf  (5594) 235 

204.  Dormant  Judgment,  For  revivor  of,  by  conditional  order  (5367, 

5150) 239 

228.  Summons,  To  set  same  and  ecrvico  and  return  of  aside 395 

230.  Same,  Eamo 397 

270.  Trial,  Preparation  for,  To  require  plaintiff  to  produce  books,  etc. 

(5289) 456 

27.3.  Same,  Demand  for  inspection  and  copy  of  (5290) 457 

274.  Same,  To  require  pla'.nliff  to  give  such  inspection  (5290) 458 

278.  Same,  For  appointment  of  master  to  privately  examine  same,  etc. 

(5291) 459 

299.  Same,  Application  for  special  venire  for  jurors  to  issue  to  coroner, 

etc.  (5174) 483 

319.  Referee,  To  confirm  report  of 625 

332.  New  Trial  During  Term,  Motion  for  (5:105) 556 

334.  Arrest  of  Judgment,  Motion  for  (5328) 559 

337.  NoN  Obstane  Veredicto,  Motion  for  (5328) 560 

.340.  Special  Findings,  Motion  for  judgment  according  to  (5327,  5201-2).  661 

3G4.  Security  for  Costs,  Motion  for  (5340) 600 

381.  Vacation  op  Judgment,  Motion  for  after  term  (5355) 617 

384.  Judgment  Prematurely  Taken,  Motion  to  regulate  execution  upon 

(53C2) 619 

396.  Revivor  op  Judgment  against  representatives,  Motion  for  (5369, 

5149,  5150) 629 

413.  Error,  Motion  for  leave  to  file  petition  in,  in  Supreme  Court  (G710).  669 

415.  Same,  To  take  case  out  of  its  order  in  Supreme  Court  (440) 670 

440.  Appeal,  Motion  to  require  appeal  bond  (5233) 715 

459.  Same,  To  quash  appeal  (6594) 725 

473.  Circuit  Court  of  U.  S.,  Motion  in  to  remand  cause  to  state  court .  748 

VOL.  II. 

490.  Ejectment,  OcctrpYiNo  Claimant,  Application  at  return  term  to  set 

aside  assessment  cf  jury  (5791)  770 

582.  Replevin,   Motion  in   court  to  require   officer   to   retain   property 

claimed  lis  an  heirloom  (5320) 909 
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M8     Smne,  for  cabstitution   of  plunliff    for  officer  in   •ction   attaiiMt 

officer MS 

Gil.  JxjoNCTiox,  Motion  to  vacato,  etc.  (5584) ~... .......  S6< 

620.  M.VNDA1ICS,  For  allowanco  of  writ  of  (6743) 97^ 

652.  Surety,  SuBitoaxTiox,  Motion  of,  ccrtiGcd  as  soch  in  judgment  to  be 

Bubrosatcd  to  plaintiflTs  rights,  etc.  (5836) 1046 

673.  Arbitration  and  Award,  Motion  to  set  aside  award  ^o'ill)  1078 

NOTICE. 

la.  Attachxext,  Of  motion  for  preservation  or  sale  of  property  (5641).  43 

22.  Same,  bjr  officer  for  sale  cf  attached  property  (5385) 47 

26.  Bjr  adrcrlisemcnt  for  sale  of  attached  real  estate  (5393) 49 

3:i.  Of  motion  and  time,  etc.,  of  hearln;;  same  to  sell  attached  personalty 

at  private  sale  (5:i87) 52 

66.  Of  bearing,  etc.,  of  motion  to  appoint  receiver  in  attachment  (5539)  80 

88.  Arrest  and  Bail,  To  sheriff  of  insufficiency  of  bail  (5504) 103 

89.  Same,  by  thoriff  to  plaintiff  of  justiGcation  of  bail  (5504-5)... 103 

90.  Same,  after  sheriff  I. as  been  notiCcd  that  bail  is  not  accepted  by 

plaintiff  (5504,  5505) 104 

100.  Of  motion  to  vacate  order  of  arrest,  etc.  (551S) 108 

103.  CoxsTnccTiTK  ScRTiCE,  Publication  of  notice  for  (5050-1) 116 

118.  KxcccTioN,  Notice  of  sheriffs  sale  of  personalty  on  (5385)  180 

121.  Same,  of  motion  to  sell  personal  property  nt  private  sale  on  (5Ii87)..  181 

133.  Of  sale  of  landa  on  execution  (5593-4,  5404) 187 

158.  Satisfaction  or  Jcdcxent.  Notice  of  motion  to  vacate  tame  when 

property  sold  net  subject  to  execution  (5412) 201 

162.  Trial  or  Rionr  or  Propebtt,   Notice  of,  when  claimed  by  third 

person  (5414) 202 

202.  Ame:;ce]Iext,  Notice  of  motion  to  amerce  sheriff  (■i595) 236 

209.  DoniiAXT  Jcdgmext,  Notice  of  revivor  <»f  (5050,  ;'052) 241 

214.  Fracovlext   Coktetaxcr,  Notice  of  pendency,  etc.,  of  petitio: , 

etc.  (6314) .- -  160 

264.  Depcsitioxs,  Notice  to  take  (5273) 440 

269.  Gexlixene.ss  or  Wuitixos,  To  opposite  party  to  admit  (52S8) 466 

280.  Copies  or  Wiiitings,  Notice  to  adverse  party  to  give  such  as  he  ex* 

pects  to  put  in  evidence  (5292) 460 

346.  CoKrEssio.v  or  Jcdomext,  Notice  of  offer  to  coofrta  before  loit 

brought  (5133) 668 

349.  To  creditor  by  debtor  made  out  of  court  (5140) ~.-«'  670 

375.  Injcxctiox,  Notice  of  application  for  temporary  (6574) 614 

382.  Vacation  or  Judgment  After  Teem,  Notice  of  (5355) ~ 617 

414.  Error  in  StPReiiB  Court,  Notice  of  motion  for  leave  to  file  peti- 
tion in  error  in  (6710) 669 

423.  Same,  Disohauoixo  Attachment,  Notice  to  officer  Lolding  attached 

»      property  (55636) 679 

433.  Appeals,  Notice  of.  from  Common  Picas  to  Circuit  Court  (6225, 
6227.  6228,  5230) 713 

434.  Same,  when  one  party's  interest  separate  (5232) 712 
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4S9.  Notice  of,  by  administrator,  etc,  (5229) Yl5 

465.  From  board  of  commissioners  of  county  (896) 727 

,  VOL.  II. 

485.  Ejkctment,  Occupying  Claimant,  Notice  to  plaintiff  to  assess  value 

of  improvements,  etc.  (5788-9) 767 

532.  Partitiox,  Notice  in,  by  publication,  etc.  (5050-1) 887 

(iOH.  IxJUN'CTioN,  Notice  of  application  for  temporary  (5574) 952 

(122.  Maxdamus,  Notice  of  motion  for  (6743) 977 

650.  Surety,  Notice  to  creditor  to  sue,  etc.  (5S33)  1044 

667.  Arbitration  axd  Award,  Notice  of  filing,  etc.  (5607)  1070 

C9I.  Chaxge  of  Name  of  Person,  Published  notice  of,  etc,  (5853) 1123 

€99.  Divorce   axd  Alimony,  Notice  by  publication    to    obtain  service 

(5093) 1136 

718.  CoxTEST  OF  Er.ECTiox,  ETC.,  Notice  of  (2997) 1166 

OATHS, 

91.  Arrest  axd  Bail,  Examination  of  bail  before  officer  (5506) 104 

127.  Execution,  Of  appraisers  of  land  on  (5389) 185 

148.  Of  appraisers  on  inquest  and  assignment  of  homestead  (538;),  5438)..  194 

164.  Trial  of  Right  op  Property,  Of  jurors  (5445) 204 

304.  Trial.  Of  jurors  on  voir  dire  •• 504 

305.  Of  jurors  to  try  issues  joined  (5475)  605 

317.  Referee,  Oath  of  (5217) 623 

VOL.  IL 

489.  OccupYixG  Claimant,  Ejectment,  Oath  of  jury  in  proceedings  under 

the  law  (5789) 769 

659.  Dower,  Oath  of  commissioners  to  assign  (5712) 872 

PETITION. 
1.  Action  for  Money  only.  Petition  by  holder  ngainst  maker  and  in- 
dorscis  of  promiisory  note  (§2  5086,  3172,  5107;  sec  note  at  end  of 

vol  2,  p.  1348) 25 

36.  Attachment — Action  by  Officer,  Iu  action  brought  by  oQicerto  re- 
cover attached  property  (5060,  5108) ^ 54 

38,  In  action  by  officer  upon  j  rem is?Oi\v  note 58 

Attached  cgainst  debtor  of  attachment  debtor 54 

50.  Fob  Injunction  by  Attaching  Plaintiff,  In  action  by  attachment 
plaintiff  against  defendant  and  garnishee  because  of  unsatisfactory 

answer  etc.  (5551) 69 

56.  (Supplemental),  For  injunction  in  attachment 73 

71.  Receiver,  In  ac;io;i  by  receiver  against  debtor  of  attachment  defend- 
ant, etc.  (5540,  5590) 82 

210.  Official  Bond  of  SuEinFF,  In  action  upon  shcrifr's  official  bond 

(1203) 245 

211.  Equitable  Assets,  In  action  to  subject  equitable  assets  of  judgment 

debtor  (5164) 251 

213.  FRAnouLEXT   CoxvEYAXCE,  In  action  to  set  aside  fraudulent  con- 
veyance (0344) 259 
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224.  Tbpst  pob  Crcditom.  In  action  to  h»Te  trust  eonrejance  declared 

to  inure  to  all  creditor*  (6:t43,  6344) 260 

226.  UroH  JoDGHKXT  Rendered.  In  action  upon  the  judgment  rendered 

inaction  first  brought  (SOfS) « 273 

281.  Discovert,  In  action  for  discoverj  (5293) 461 

371.  New  Trial,  etc,  Id  action  for  new  triMl  after  judgment  term  (^>30S, 

5309) 611 

386.  Mistake  op  Attobket,  In  action  where  bj  mistake  of  attornoj  judj^ 

ment  was  taken  for  less  than  amount  due  (5364) 620 

388   Joint  Coxtractor,  etc  ,  In  action  to  make  joint  contractor,  etc., 

party  to  jud<;ment  against  other  joint  contractor  (5366) 623 

390.  Same 624 

391.  Snmc 625 

393.  Pabtxers,  In  action  ajzninst  individu&l  partners  when  jud;;ment  was 

rendered  against  the  firm  in  the  firm  name  (3370' ~ 626 

395.  Scrbties,  In  action  to  make  sureties  parties  to  judgment  rcnderetl 

against  principal,  etc.,  in  his  bond  (4994,  5371) 627 

400.  Error.   Petition  in  error  to  Circuit  Court  from  Common  Pleas 

16713) 63» 

418.  Petition  for  vent  of  error  to  Supremo  Court  of  Uuitvd  States  from 

highest  state  court 674 

422.  Petition  in  error  to  reverse  order  discharging  attachment  (55G36) —     678 

468.  REXUV.VL  ruoM  State  Court,  etc..  Petition  to  remove  cause  from 

slate  court  to  Circuit  Court  of  United  States. 745 

469.  Petition  in  such  case  under  i  039,  cl.  .3,  U.  S.  Rer.  Stats 746 

TOL.  II. 

474.  &ECT1IEXT,  Petition  in  action  to  recover  possession  of  real  ettate, 

and  for  mesne  profits  (5781) 752 

495.  QtnA  Timet,  In  action  to  quiet  title  to  real  estate  hy  pun  j  in  pos- 

session (5779) 774 

496.  Same,  for  same 776 

497.  Same,  for  same 776 

500.  Uecoupment,  In  action  to  recover  purchase- monej  of  land  conveyed 

with  warranty,  etc.  (5780)- 780 

507.  ExTAiLEO  Estates,  Of  tenant  for  life  foe  sale  of  entire  estate  (58C3, 

6884).... 780 

609.  Same,  for  sale  of  entailed  estate  (5801) 791 

614.  Sobtivixo  Coxtractor,   etc..  Of  surviving  contractor  to  convey 

land  (5798)  708 

519.  Of  Adxixistbatob,  etc,  to  complete  real  estate  contract  of  decedent 

for  sale  of  land  (5800) 801 

620.  Of  AoMistsTBAToB,  ETC,  to  scIl  lands  to  poy  debu  of  decedent 

.    (6136-7,  6M1-2) ~ P12 

623.  <Same.  to  sell  decedent's  equiuble  interest  in  land  (GI66) 816 

630.  Pabtitiox,  In  action  for  partition— Statutory  (5756) 834 

6.306.  Same,  for  real  esUte  held  by  deeds  (5766) ......^.^....^  836 

631.  Same,  for  real  estate  devised  (5756) 8S6 
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549.  In  equitable  partition— Advancements  (4169,  4172,  6774) 847 

653.  In  action  by  tenant  in  common  to  recover  possession  and  for  parti- 

tion (6019,  5781)  852 

554.  TKrsT  uxher  Will,  In  action  to  establish  a  trust  under  a  will,  and 

lor  partition 833 

656.  Dower,  In  action  by  widow  for  dower  (5708) 871 

662.  Same,  in  case  of  jointure  where  widow  was  a  minor  when  same  was 

executed  (4189) 875 

663.  Same,  when  widow  has  been  evicted  from  part  or  all  of  jointure  es- 

tate (4191) 877 

664.  Same,  to  set  aside  ante-nuptial  agreement,  and  for  dower 878 

665.  Same,  for  dower  in  lands  recovered  from  husband  by  his  covin,  etc. 

(4193) 880 

668.  Of  person  owning  real  estate  incumbered  by  vested  right  of  dower 

of  insane  woman  (5722) 882 

r69.  Same,  when  right  of  insane  woman  is  contingent  (5722) 883 

674.  Replevin,  Petition  in  action  of  (5035,  6815) 896 

584.  Same,  when  plaintiff  has  only  a  special  or  partial  ownership  in  the 

pergonal  property  (5035,  5815) 901 

698.  Contest  OF  Will,  In  contest  of  will  (5861) 926 

COj.  Injunxtiox,  etc..  In  action  for  injunction  and  relief  (5571-2) 950 

617.  In  action  by  city  solicitor  to  restrain  abuse  of  corporate  power,  etc. 

(1777) 958 

618.  Same,  by  taxpayer  of  municipality  (1778) 960 

619.  Mandamus,  Petition  for  writ  of  (6743) 975 

626.  Same,  to  compel  judge  to  sign  bill  of  exceptions 981 

630.  Quo  Warranto,  Petition  for  writ  of  (G7G0-67C3) 1000 

634.  By  pr.riy  obtaining  oflSce  against  person  ousted  for  emoluments,  etc. 

(6778) 1007 

635.  Procedendo,  Petition  for  writ  of 1010 

637.  HABE.iS  CoKPUs,  Petition  for  writ  of  (5728) 1020 

C49.  Receiver  ill  equitable  partition  in  ca^os  of  advancements 1037 

654.  Sureties,  Petitition  in  action  by,  to  compel  principal  to  pay  the  debt 

(5845) 1046 

655.  Same,  before  debt  is  due  (5846) 1047 

656.  Same,  to  obtain  contribution  from  co-surety 1048 

657.  Correction  op  Errors  in  Deeds,  etc.,  Petition  in  action  against 

married  woman  for  (5872) 1053 

658.  Dissolution  op  Corporation,  Petition  in  action  for  (5651-5053) 1064 

659  Same,  by  stockholders  (5651) 1065 

660  Same,  in  case  of  expired  or  dissolved  corporation  (5654) 1066 

663.  By  receiver  of  dissolved  corporation  to  recover  unpaid  stock  sub- 

scriptions (5659) 1068 

664.  In  action  in  name  of  dissolved  corporation  for  use  of  beneficiaries, 

etc.  (5683) 1069 

667.  Arbitration,  In  action  on  award  not  made  a  rule  of  court 1079 

678.  Mechanics'    Liens,  etc..  Petition  in   action  by  holder  of  against 

owner  and  otlier  lien-holders  (3206) •>•  1102 
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€79.  Same,  whcD  work  was  done  under  a  contract  (3206) IIOS 

6H1.  In  nction  for  "  raonej  had  and  received"  when  owner  does  not  paj 

subcontractor  (3202) 1106 

682.  WATERCBArr,  Action  iigainBt  by  name  (i>883). ^  1114 

686.  TssTiMOXT  TAKEN  De  Uen'e  Esse,  Petition  for  (a874) 1118 

689.  Petition  in  action  to  p*  rpctuate  testimony  during  pendency  of  cause 

on  petition  in  error  (58741 1121 

690.  Cbakqk  or  Name,  Petition  for  by  person  (5852-31 1123 

693.  Same,  in  action  to  change  name  of  villsge,  etc.  (5854) 1124 

693.  Same,  to  change  name  of  Ohio  corporation  (5855) 1125 

697.   Divorce  and  Alimony,  Petition  for  by  wife  (5689,  5690,  5699,  5701).  1134 

704.  Supplemental   petition   to   modify  former  decr<)e  as  to  custody  of 

minor  children  (51 19) 1140 

705.  Same,  to  modify  former  decree  as  to  alimony 11-10 

720.  MoRTG.tOE,  Petition  to  foreclose  and  marshal  liens  (5021,  5:n6) 1170 

722.  Squanderin-q  Wipe's  Propertt,  Petition  by  wife  against  husband  to 

prevent  squandering  her  property,  etc.  (5705)  1173 

723.  Deatu,  Wrongful  Cacsino,  Petition  by  administrator,  etc.,  to  re- 

cover for  wrongfully,  etc.,  causing  death  of  decedent  (6i:^) IITT 

724.  Iktozicatixg  Liquors,  In  action  by  wife  against  person  selling,  etc., 

intoxicating  liquor  to  her  husband  (4:157,  4'M\) 1184 

725.  Same,  against  lessor  of  premises,  etc.  (4:>64) 1185 

726.  Gaming,  etc..  Petition  in  action  by  citizen  for  use  of  persons  inter- 

c-o!ed  in  the  recovery  against  those  having  interest  in  scheme  of 
chance,  etc.  (4271) 1194 

727.  Same,  in  action  by  loser  against  winner  (4272,  4274) 1194 

728.  Same,  to  recover  value  of  property  lost,  etc.  (4272,  4274) 1195 

729.  Same,  by  third  person  after  six  months  (4273) 1195 

730.  Sumo,  against  lessor  of  premises,  etc 1196 

731.  LtABiLiTT  OP  Stockuolpers  op  Ixsolvekt  Corporation,  Action  by 

judgment  creditor  to  enforce  (3260) ^ 1206 

732.  Same,  in  action  by  stockholder  (3260) 1208 

732.  Common-Law  Plradinos,  Common  count*,  and  (or  use  and  occupa- 
tion in. 1235 

732.  Same,  for  "  mesne  profit*"  after  recovery  in  ejectment 1236 

732.  Statement  of  cause  of  action  in  precipe  for  summons  in  common- 

law  actions - 12:18-1244 

738.  Code  petition  where  tort  is  waived  and  suit  brought  on  implied  con- 
tract   1230 

7:i9.  Same,  pleaded  in  form  of  an  express  contract 1251 

740.  Code  petition  from  declaration  (or  narration)  un  executory  contract — 

Breach  for  not  delivi-ring,  etc.,  corn 1253 

741.  Same,  breach  of  contract  of  sale. 1252 

742.,  Same,  breicji  of  contract  for  exchange  of  personal  property 1253 

743..^ Same,  on  note,  etc.,  to  pay  in  chattels 1253 

744.  Same,  on  like  note,  etc .' 1254 

745.  Same,  for  failure  to  accept  and  pay  for  chattels  on  contract  of  nie...  1255 

746.  Same,  shipper  ogainst  owner  of  vessel  for  not  delivering  goods,  etc*..   1256 
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747.  Same,  indorsee  of  bill  of  lading  against  master  of  vessel  for  not  de- 

livcrinj;  (roods 1257 

748.  Same,  on  note  conditioned  to  pay  property  or  money 1258 

749.  Same,  on  award  to  pay  money 1258 

750.  Same,  on  written  promise  fo  pay  the  debt  of  another 1259 

751.  Same,  factor  against  his  principal  for  not  accepting  goods  bought  for 

principal 1259 

752.  Sime,  by  woman  for  breach  of  promise  to  marry  her 12G0 

753.  Same,  by  assignee  of  grantee  on  covenant  in  deed  of  real  estate 

made  by  grantor,  etc 1261 

754.  Same,  case — negligently  driving  team  against  plaintiff's  carriage,  etc.  1262 

755.  Same  immoderately  driving  plaintiff's  horse,  etc 1263 

750.  Same,  digging  bank  causing  plaintiff's  house  to  fall,  etc 1263 

757.^Same  for  erecting  dam  above  plaintiff's  dam,  etc 1263 

758.  Same  erecting  building  across  a  private  way 1264 

759.  Same,  obstructing  drain,  etc 1265 

760.  Same,  trespass  jMore  cZawsam  yr«7z7 1265 

761.  Same,  further  causes  stated  in  trespass  quare  clavsam  fregit 1266 

762.  Detinue — detaining  plans  of  contemplated  building 1267 

763.  CsANCERY,  Bill  for  specific  performance  by  vendor  against  purchaser 

of  real  estate,  adapted  to  Code 1268 

PRECIPE. 
2.  Precipe  for  snmmons  in  action  for  recovery  of  money  only  (4959, 

5036,  5037) 27 

7.  Precipe  for  order  of  attachment  (4959.  503G,  5037,  G714) 34 

20.  Precipe  for  order  of  sale  of  attached  properly 46 

37.  Precipe  for  summons  in  action  by  officer  for  recovery  of  attached 

property  (4959) 55 

44.  Precipe  for  order  of  attachmpnt  and  garnishment. C5 

80.  Precipe  for  order  of  arrest  (5495) 100 

195.  Precipe  for  order  of  arrest  after  judgment  (4959) 228 

276.  Precipe  for  subroena  duces  tecum  (49")9) 459 

282.  Precipe  for  subpoena  for  witnesses  (4959,5247) 472 

401.  Precipe  for  summons  in  error  (6714) 660 

683.  Water  CRAFT,  Precipe  for  warrant  of  seizure  (5884) 1115 

RECEIVERS,  REPORTS  OF. 

73.  Report  of  in  attachment  (5542) 84 

76.  Of  investing  money  in,  according  to  the  order  of  court 85 

RECORD. 

112.  CoMPi.ivTE  (5332-5336,  f.338) 130 

113.  Attestation  and  certificate  of 132 

114.  Authentication  of,  by  judge's  certificate 133 

REFEREE. 

168.  His  Record  in  proceedings  before  (5217) 212 
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169.  Certificate  of  bifl  proceedings  (5480). 213 

314.  Consent  to  refer  to  (u210)~ 522 

3lti.  Trial  BY,  Report  of 523 

RIGHT  OF  PROPERTY. 

I<t3.  Trial  of  before  justice,  his  docket  entry,  etc.  (5444) 203 

REPLY. 

'2M.  Ii.LKOAi,  Consideration,  Reply  to  answer  of 407 

240.  Infanct,  Of  ratification  on  coming  of  age 409 

242.  Duress,  to  answer  of,  etc 410 

246.  CovKRTL'RE.  Reply  of  Separate  estatc,  etc 412 

252.  Statute  ok  Limitations  : 

First,  Prior  endeavor  to  obtain  service  upon  defendant  (4988) 416 

253.  Second,  Absence,  etc.,  of  defendant  (4989) 416 

254.  Third,  Prior  action  brought,  etc.  (4991). 417 

25u.   P'ourth,  Part  payment,  etc.  (4992) 417 

•J5G.   Fifth,  Written  acknowledgment,  etc.  (4992) 418 

267.  Sixth,  Infancy,  coverture,  insanity,  imprisonment  of  plaintiff  (4986).  418 

258.  Seventh,  Coverture  of  plaintiff  (4986) 419 

vol..  II. 

567.  Dower,  Petition  to  set  aside  jointure — reply  to  same  (4189) 882 

632.  Quo  Warranto,  Reply  to  answer  in 1003 

SUMMONS. 
3.  Snmmons  in  action  for  money  only,  with  indorsement  thereon  (5037. 

5039,  5097,  4954) 27 

402.  Summons  in  error  (6714) 660 

UNDERTAKING  (BOND). 

6.  Attachment,  Underiakinjj  for  (552:1) 34 

12.  Same,  for  delivery  of  attached  property  to  defendant  (5529) 38 

58.  Injunction  in  attachment  and  ^rnishment  (5576) 74 

62.  Special  undertaking  given  by  sheriff  in  attachment  (5543) 78 

68.  Undertaking  of  receiver  in  attachment  (5589,  55:^9) 81 

79.  Arrk.st  and  Bail,  Undertaking  for  arrest  of  defendant  before  judg- 
ment (or  debt  (5493) 99 

84.  Bail  to  sheriff  in  undertaking  for  (5503) 102 

126.  ExKcTTioN,  Redelivery  undertaking  of  defendant  in  (5384) 184 

165.  Tkiai.  OP  RtoHT  OP  Property,  Undertaking  to  sheriff  by  execntioo 

plaintiff  (5146).. 204 

186.  Arrest  APTKR  Jt'DOMEXT,  Undertaking  of  debtor  (5474) —..  231 

197.  Debtor's  undertaking  in,  for  prison  bounds  (5463) 239 

216.  FluuDCLENT  CoxvBYANCK,   Undertaking  of  ioterventog  creditor  in 

action  to  set  aside  (6344) 262 

289.  Contempt,   Undertaking  of  witness  to  appear  and  answer  atuch- 

ment  for  (5253) 474 

41 
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374.  New  Trial  after  Judgment,  Undertaking  for  injunction  to  restrain 

execution  pending  proceedings  for  (5576) 614 

421.  Writ  of  Error  from  State  Court  to  Supreme  Court  of  U.  S., 

Bond  in 676 

422.  Error  in  State  Court,  Undertaking  in  Circuit  Court  on  petition  in 

error  to  reverse  order  discliarging  attachment  (55636) 678 

424.  Forcible  Detainer,  Undertaking  in  error  in  (6724,  6610) 679 

425.  Undertaking  in  error  in  case  of  money  judgment  (6718) 680 

426.  Same,  when  execution  of  conveyance  is  ordered  (6718) 681 

427.  Same,  when  sale  or  delivery  of  possession  of  real  estate  is  ordered 

(6718)  ..: 681 

429.  Undertaking  for  supersedeas  in  error  to  Probate  Court  (6725) 682 

431.  Restitution  Bond,  Undertaking  for  enforcement  of  judgment  after 

execution  has  been  stayed  by  error  bond  (6722) 683 

435.  Appeal,  Bond  when  appeal  from  Common  Pleas  to  Circuit  Court 

(5231) 713 

436.  Same,  Undertaking  (5231) 713 

448.  Probate  Court,  Undertaking  in  appeal  from  (6408) 719 

452.  By  administrator  when  his  claim  has  been  disallowed  (6101) 721 

454.  In  assessment  case  (2255) 722 

455.  Justice  of  the  Peace,  or  Mayor,  Appeal  bond  in  judgment  before 

(6584) 722 

471.  Removal  of  cause  from  state  to  Circuit  Court  of  U.  S. — bond  for 746 

TOL.  II. 

505.  RecoTTPMEITt  in  breach  of  warranty  of  title  to  lands  sold,  Bond  of 

indemnity  against  eviction  (5780) 783 

578.  Replevin,  Plaintiff 's  undertaking  in  (5819) 898 

607.  Injunction,  Undertaking  for  (5576) 951 

662.  Corporation,   Dissolution  of,  Undertaking  of  receiver  or  trustee 

when  dissolved  (5657) 1067 

665.  Arbitration,  Arbitration  bond  (5601-5603) 1074 

685.  Water-craft,  Undertaking  for  discharge  of  when  seized  on  warrant 

(5887)  1115 

710.  Bastardy,  Security  of  defendant  for  performance  of  judgment,  etc. 

(5Q26) 1152 

VERDICT. 

163.  Trial  Right  of  Property,  Verdict  in  (5444) 203 

222.  Fraudulent  Conveyance,  Of  jury  in  (5197) 265 

353.  Trial,  Upon  plaintiff's  claim,  and  also  upon  defendant's  counter- 
claim, etc 588 

VOL.    11. 

478.  Ejectment,  Verdict  for  plaintiff ,. 756 

691.  Replevin,  Verdict,  etc.,  for  plaintiff  on  general  issue  (5825) 904 

692.  Same,  on  default — assessment  of  diimaires  (5825).. 904 
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594.  Same,  for  plaintiff  when  property  not  uken   or  delivered  to  him 

(5827) 906 

595.  Same,  for  defendant,  and  assessment  of  damages — plaintiff  failing  to 

prosecute,  or  on  demurrer  (5824) 906 

596.  Same,  when  right  of  property  and  right  of  possession  in  deieodant— 

damages,  etc.  (5826) 90S 

597.  Same,  for  plaintiff  in  part  and  defendant  in  part  907 

CO.V  CoxTE.sT  OF  Will,  Virdict,  etc.,  sustaining 9:*0 

604.  Same,  settine  will  aside 930 

708.  Bastardy,  Verdict  of  jury  in  (5625) 1151 

WRITS  AND  ORDERS  ISSUED  AS  WRITS.  " 

8.  Attacbmcnt,  Order  of  (5524) 36 

21.  Order  of  sale  of  attached  property  (5544) 46 

44.   For  attachment  and  notice  to  garnishee,  added  to  form  8 66 

59.  IxjuxcTiox,  Order  of  (5577) 74 

81.  Arrest  and  Bail,  Order  of  (5495) 100 

116.  ExECfTios.  For  costs  (1H21) 134 

116.  Upon  judgment  (5381) 178 

117.  Same,  where  one  or  more  certified  as  surety  (5419) 179 

124.  Venditioni  Exponas  (5386) -  182 

125.  Same,  with  P'ieri  Facias  (Fi.  Fa.)  clause  (5388) 183 

166.  Proceeuin'u.s  in  Aid  op   Execution,  Order  to  examine  debtor  after 

return  of  execution  (5472) 212 

182.  Warrant  of  arrest  of  defendant  in  (5474) 219 

187.  Warrant  of  commitment  for  failure  to  give  undertaking  in  (5474)..-.  221 

189.  Contempt.  Warrant  of  arrest  for  (5481,  606) 223 

192.  Warrant  of  commitment  to  jail  in  (607) 224 

196.  Arrest  after  Judgment,  Order  for  (5447,  5496,  5396) 228 

20t;.  Revivor  of  Dormant  Jcdoment,  Conditional  order  for  (5150.  6152)  240 
220.  Fraudulent  Conveyance,  Certificate  of  clerk  to  copy  of  judgment 

in,  to  Probate  Court  (6:«4) 264 

277.  Duces  Tecum,  Subpcena  (5247) 459 

283.  SuBP<KKA.  For  witnesses  (5247) 472 

286.  Witness,  Rule  against  to  show  cause,  etc.,  in  contempt  (5253) 47S 

28H.  Of  attachment  against  (5253) 474 

293.  Of  commitment  of,  for  contempt,  etc.  (5256) 476 

296.  Jurors,  Venire  for  additional  jurors  (5166) 479 

297.  Same,  venire  for  petit  jurors  (5167-8) 480 

301.  Same,  venire  issued  to  coroner  for  special  (5174.  5164) 484 

31fi.   Referee.  Order  referring  case  to  (5210.  521H) 522 

.*Uj6.  SEfUKiTY  FOR  Costs,  Notice  to  take  judgment  against  (5344) ^  600 

372.  Injunition,  Temporary,  restraining  order  in  proceedings  for  new 

^  trial  after  judgment  term  (5361)  613 

373.  Same,  temporary  injunction  in  such  case  (6361) 613 

398.  Revivor  of  Judumknt,  Conditional  order  of  (5:i69,  6150) 629 

409.  Mandate,  I i»  error  to  lower  court  (6726 i  ... 664 
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419.  Writ  of   Error,  From  Supreme  Court,  of  U.  S.  to  highest  state 

court,  etc - 675 

420.  Citation  to  defendant  in  such  case 676 

VOL.  II. 

481.  Ejectment,  Possessory  execution  in  Habere  Facias  Possessionem.. .  757 
484a    Occupying  Claimant,  Writ  to  sheriflF  to  assess  value  of  improve- 
ments, etc.  (5788) 766 

524.  Administrator,  Order  to,  for  sale  of  real  estate  of  decedent  (6161)..  815 

525.  Same,  to  assign  dower  and  sell  (6147,  6155) 816 

526.  Same,  on  confirmation  of  assignment  of  dower  and  appraisement.. ■■  816 

537.  Partition,  Writ  of  (5758) 839 

543.  Same,  order  of  sale  in  (5764) 843 

558.  Dower,  Writ  or  order  to  sheriff  and  commissioner  to  assign  (5712)..  872 
571.  Insane  dowager,  order  issued  to  committee  to  inquire  concerning 

(5722) 884 

676.  Replevin,  Order  of  delivery  in  (5816)  897 

599.  Contest  op  Will,  Certificate  to  Probate  Court  by  clerk  on  com- 

mencement of  action  to  contest  (5860,  5936) 928 

600.  Transmission  of  will,  etc.,  by  probate  judge  to  Common  Pleas  (5936)     929 

601.  Certificate  of  final  judgment  in,  to  Probate  Court  by  clerk  (5936)... .     929 

610.  Injunction,  Order  of  (5577,  557S) 953 

614.  Same,  order  of  attachment  for  disobedience  of  (5581) 956 

616.  Same,  mittimus  committing  party  to  jail  (7328) 957 

623.  Mandamus,  Alternative  writ  of  (6747) 978 

636.  Procedendo,  Writ  of 1011 

640.  Habeas  Corpus,  Writ  of,  to  officer  (5733) 1025 

647.  Same,  ad  testificandum  (5257) 1028 

€48.  Same,  order  to  sheriff  or  officer  in  such  case  (5257) 1028 

670.  Arbitration,  Attachment  for  contempt  for  failure,  etc.,  to  perform 

(5610) 1077 

684.  Water-craft,  Warrant  of  seizure  of  (5884) 1115 

711.  BA.STARDY,  Mittimus  committing  defendant  to  jail  (5626) 1153 

716.  Contempt,  Writ  for  arrest  of  party  charged  with  (5640) 1159 

717.  Same,  authorizing  bail  for  appearance  (5642) 1159 

WRITS— INDORSEMENTS  UPON  AND  RETURN  OF. 

4.  Summons  in  Civil  Action,  Officer's  indorsement  upon   (49G6,  5041, 

5047) 29 

9.  Attachment,  Officer's  indorsement  upon  and  return  of  (5537) 36 

10.  Same,  of  no  goods,  etc.,  found 37 

13.  Same,  of  receiving  undertaking  for  delivery  of  attached  property 

(5545) 39 

24.  Same,  of  sale  of  attached  property 48 

25.  Same,  certificate  of  oath  of  appraisers 49 

28.  Same,  of  sale  of  attached  real  estate 50 

46.  Same,  of  garnishment  notice  and  process  (5554) .  66 

70.  Same,  of  delivery  of  attached  property  to  receiver 82 
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H2.  AsREirr  axd  Bail,  Clerk's  certificate  to  copy  of  »ibd«Tit  for 101 

83.  Sheriff's  return  of  order  of  (5497) 101 

94.  Same,  surrender  of  debtor  by  his  bail — acknowledgment  of  (5512). ••  106 

129.  ExKccTiox,  Return  of  appraisement  of  real  estate  on  (5390) 186 

144.  Sheriff's  return  of  execution  (496<',,  441«,  5395-<;) 192 

145.  Same,  when  personalty  not  sold  fur  want  of  time,  etc.  (5386) 192 

146.  Same,  when  defendant  is  entitled  to  exemption  and  homestead  (5430, 

5441) ^ 193 

147.  Same,  setting  off  homestead  (5441,4438^ 193 

152.  Same,  when  real  estate  not  sold  for  want  of  bidders 19t> 

167.  Proceeoing.s  ix  Aid  ok  Execdtion",  Sheriff's  return  of  order  to  ex- 
amine judgment  debtor  after  return  of  execution  (5472) 212 

183.  Sheriff's  return  of  warrant  for  arrest  of  judgment  debtor  in  (5474)...  220 

190.  CcvTEMPT,  Return  of  arresting  officer  (5481,  605-607) 223 

193.  Same,  return  of  commitment  of  party  in  contempt 224 

267.  Depositions,  Commission  to  take  (5272) ~ 451 

268.  Same,  form  of  commission  (5272) 452 

'JSi.  Officer's  return  of  subpoena  for  witness  (5289) 473 

294.  Witness — Coxtemit.  Officer's  return  of  commitment  (5256) 476 

302.  StbcckJurt,  Certified  list  of  (5186) 490 

303.  Selected  jury — certified  list  of  by  jury  commissioners  in  Hamilton, 

Cuyahoga,  and  F'ranklin  counties  (5189) 493 

417.  Mandate,  indorsement  upon — error  (6726) 671 

vol..  II. 

486.   Certificate  of  jurors'  oath  in  such  proceeding  (5789). 767 

488.  Ejectment,   Occupying  claimant — sheriff's  return   of  proceedingi 

(5789) 769 

488a.  Same,  when  panel  of  jury  filled  by  (5790) 769 

527.  Sale  of  Real  Estate  by  Adminlstrator,  Report  and  return  of  tale, 

etc.  (6162) 81T 

538.  Partition,  Report,  etc.,  of  commissioners  (5759-5762) 839 

560.  Dower,  Report,  etc.,  of  commissioners  (5713) 874 

580.  Replevin.  Return  of  order  of  delivery  (5816,  5819) 899 

581.  Same,  when  property  claimed  as  an  heirloom,  etc.  (5820) 900 

585.  Same,  of  property  not  found 902 

641.  Habeas  CoRPOs,  Return  of  writ  (5738.  5739) 1025 
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Abandonment— 

of  levy  on  execution,  what  not,  140 

of  homestead  destroys  right,  170 

what  not  abandonment  of  homestead,  170 

Abatement— 

when  actions  shall  not  abate — 1,  upon  marriage  of  female  party;  2,  apoo 
legal  disability  of  party;  H,  nor  upon  transfer  of  interest  {i  5012),  304 
substitution  for  such  party,  304 
what  actions  abate  by  death  of  party — libel,  slander,  malicious  proseca* 
tion,  assault  and  battery,  nuisance — against  justice  of  the  peace  for  mi»> 
conduct  in  office  (2  5144),  304 

notes  to  sec.  5144 — .'504,  .305 
proceedings  in  attachment  do  not  abate  by  death  of  defendant  (2  6560), 
384 

note  to  id.,  3t4 
what  actions  do  not  and  what  do  (2  5144),  390 

notes  to  sec.  5144 — 31)0 
action  may  abate  as  >o  some  parties  and  proceed  as  to  others  ({  6147),  391 
note  to  id.,  391 
Action— 

upon  attachment  undertaking,  33 

of  malicious  prosecution  for  suing  out,  33 

can  not  be  brought  against  unnecessary  party  in  a  coanty  to  issue  sam* 

mons  for  necessary  party  in  another  county,  3.'i 
by  sheriff  to  obtain  repossession  of  attached  property  under  order — peti- 
tion, form  3») — 54 
dismissal  of,  without  prejudice,  when  attachment  l>efore  debt  due  refused — 

form  42—60 
against  garnishee  for  failure  to  answer,  or  to  answer  satisfactorily,  ({3 
against  garnishee  for  uuHatisfactory  answer — form  of  petition  in,  50 — 69 
by  receiver  in  attachment  against  debtor  of  attachment  debter — petition, 

form  71— M2 
all  provisional  remedies  may  be  had  in,  83 

upon   undertaking   for  arrest   for  debt,  recovery  limited   to  actual   dam- 
ages, M9 
not  in,  for  malicious  prosecution.  H9 

upon  undertaking  of  bail  for  discharge  nf  arrested  debtor,  time  until  judg- 
ment may  b^  given  to  produce  body  of  debtor,  93 
but  not  after  judgment,  93 
when  to  be  brought  in  county  where  property  situate  ({  5022),  109 

(1396) 
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Action —  Continued 

when  entire  tract  of  land  situate  in  two  counties,  brought  in  either  (§  5023)» 
109 

specific  performance  of  real  estate  contract,  may  be  brought  in  county 
where  defendant  found  (§  5024),  109 

to  continue  a  lis  pendens,  prosecution  of — must  be  close  and  continuous, 
114 

to  be  a  lis  pendens,  subject-matter  of  must  be  specifically  described  in  pe- 
tition, 114 

petition  to  subject  equity  must  show  judgment,  115 

for  money  only,  judgment  can  not  be  taken  for  more  than  amount  indorsed 
on  summons,  119 

principals  and  sureties,  all  principals  in — as  to  plaintiflP's  claim,  153 

when  brought  against  officer  for  levying  on  property  of  another,  how  ex- 
ecution plaintiff  substituted  for,  178 

for  discovery,  when  may  be  brought  (§  5293),  455 
note  to  id.,  455 

against  domestic  corporation  to  be  brought  in  county  where  situate,  etc.,  or 
has,  or  had  principal  office  or  agent,  etc.  (§  5026),  311 

if  insurance  company,  may  be  brought  where  cause  of  action,  etc.,  arose^ 
id.,  311 

notes  to  sec.  5026—312 

but  one  form  of — civil  action  (§  4971),  288 
see  notes  to  sec.  4971 — 288 

parties  in— how  designated  (§  4972),  288 
see  notes 

no  feigned  issues  in — substitute  therefor  (?  4973),  288 
see  notes  to  sec.  4973 — 289 

generally,  to  be  brought  in  county  where  defendant  resides  or  may  be  sum- 
moned (?5031),  313 

against  executor,  administrator,  guardian,  or  trustee,  may  be  brought  in 
county  where  appointed  or  resides  (§  5031),  313 
notes  to  sec.  5031—313,  314 

against  railroad  company,  where  brought  (§  5027),  312 

against  turnpike  company,  where  brought  (?  5028),  312 

when  charter  of  corporation  prescribes  place  where — must  be  brought 
(§  5029),  312 

when  members  and  officers  of  legislature  privileged  from  answering  to 
(§  5034),  314 

commenced  by  filing  petition  and  issue  of  summons  thereon  (?  5035),  317 
notes  to  sec.  5035 — 317 

when  to  be  brought  where  property  situated — 1,  for  recovery  of  real  estate, 
etc.;  2,  for  partnership  of;  3,  for  sale  of  real  property  on  mortgages,  etc. 
(§  5022),  310 

notes  to  sec.  5022—310 

when  may  be  brought  in  county  where  part  of  property  situated,  if  in  more 
than  one  county;  or,  when  tract  is  entire,  to  recover  real  estate  (§  5023), 
310 


INDEX.  1387 

Aotion —  Coniinued 

for  specific  performance,  maj  be  broaght  in  coonty  where  defendant  re> 
sides  (}  6024).  310 

notes  to  sec.  5024—311 
when  lo  be  brougbt  in  county  where  cause  of  action  arose  (J  5025),  31 1 
I.  for  fine,  forfeiture,  or  penalty,  except  on  rirer.  etc.;  2,  against  pabtic 
oGScer.  etc.;  3,  on  official  bond  of  public  officer,  id..  311 
notes  to  sec.  6025 — 311 
what  are  triable  (}  6136).  57K 

court  may  dismiss  for  want  of  prosecution  {I  5313),  680. 
when  may  be  dismissed  without  prejudice  (i  531-i),  680 

notes  to  id.,  580,  5KI 
procedure  in,  when  defendants  not  all  served  (}  5064),  326 

notes  to  sec.  5054 — 326 
against  non-resident  of  state  or  foreif^n  corporation,  except  under  sect. 
6022-5025,  may  be  brought  in  county  where  property  of  is  found  (}  6030), 
312 
foreign  insurance  company,  where  cause  of  action,  etc.,  arose  ({  6030),  312 

notes  to  sec  6530—312,  313 
when  may  be  consolidated  (i  5120).  366 

when  plaintifi  in  attachment  may  have — against  garnishee  ({  6661),  385 
notes  to  sec.  5551 — ;i81 
costA  in  such  action,  and  when  garnishee  may  be  substituted  as  plaint* 
ifl  in  the  judgment  (§  5.')52).  381 
in  attachment  before  debt  due,  to  be  dismissed  without  prejudice  if  order 
of  attachment  refused  (i  5566),  :i89 
no  judgment  to  be  rendered  in  such  action  before  debt  due  ({  6569), 
388 

notes  to  id.,  388 
rerivor  of.  390 

see  Abatemekt  and  Revivor  of  Actions 
for  balance,  when  full  amount  not  recovered  in  first  action  by  mistake  of 
attorney,  no  cosih  recoverable  in  (2  6364),  611 
note  to  id.,  611 
if  plaintiff  dismiss,  defendant  may  have  his  counterclaim  or  set-off  a4)a<li* 

cated  a  5315),  582 
when  may  be  dismissed  for  failure  to  give  security  fur  costx  (i  5341),  691 
by  executor,  etc..  to  complete   real   estate   contract  of  deceased  Tender 
(i  6800),  796 

note  to  id.,  797 
when  court  may  order  conveyance,  dee<l  and  its  effect  (?  5801).  797 
for  specific  performance  by  heirs  of  deceased  purchaser  of  lands  (I  6802), 
797 

note  to  id.,  797 
hy  surviving  vendor  of  lands  to  complete  contract  of  sale  (I  6799),  796 
petition  in  such  case,  what  to  contain  (}  5798),  796 
judgment  of  the  court  and  deed  in  such  case  (i  5797),  796 
note  to  id..  796 
forms  514-519-798-802 


1398  INDEX. 

Action —  Continued 

to  recover  purchase- money  of  lands  conveyed  with  covenants  of  warranty — 
recoupment  by  vendee,  779 
see  Recoupment 
by  administrator,  etc.,  for  sale  of  decedent's  lands  to  pay  debts  (§  6136), 
802 
when  and  how  application  to  be  made  (?  6137),  802 
what  petition  for  sale  must  contain  {§  6141),  802 
who  are  necessary  parties  (§  6142),  802 
service  and  waiver  of — legal  guardian  may  consent — other  proceedings 

(§  6143),  802 
when  guardian  ad  litem  to  be  appointed  {§  6144),  803 

notes  to  iU,  803-809 
sale  of  equitable  interest  in  such  case — proceedings  (?  6166),  809 

notes  to  id,  810-811 
widow  may  elect  to  be  endowed  out  of  proceeds  of  sale  by  answer,  etc. 

(?5T19),  711 
effect  of  answer  of  widow  electing  to  be  endowed  out  of  proceeds  of 

sale  (§  5720),  811 
guardian  of  insane  widow  may  elect  for  her  (§  5721),  811 
note  to  id.,  812 
forms  520-529—812-820 

Action  upon  Official  Bond— 

who  may  sue  ^4994),  243 

may  be  brought  within  ten  years,  243 

when  demand  to  be  made  l)efore  right  of  action  accrues,  243 

in  actions  against  surviving  obligors,  personal  representatives  of  deceased 

not  necessary  parties,  243 
upon  bond  of  sheriff  or  coroner  (§  1203),  243 
of  clerk  (§  1241),  244 

may  be  maintained  as  to  duties  imposed  by  subsequent  laws,  244,  245 
copy  of  bond  to  be  attached  to  and  filed  with  the  petition  (§  5085),  246 

failure  to  do  so,  how  advantage  taken  of,  245 
copy  of  attached  to  petition,  no  part  of  same,  245 
not  good  pleading  to  make  copy  part  of  petition,  245 
petition  upon  sheriff's  oflBcial,  form  210 — 245 

Actions,  Joinder  of  Causes  of— 

what  may  be  joined  (?  5019),  307 

notes  to  sec.  5019—308,  309 
such  causes  of  must  affect  all  the  parties,  and  not  require  different  places 

of  trial  (§  5020),  309 
causes  of,  triable  in  different  counties,  can  not  be  joined — but  those  by 

jury  and  those  not  may  be,  309 
in,  to  foreclose  mortgage,  etc.,  plaintiff  can  also  have  personal  judgment 
(§5021),  309 

notes  to  sec.  5021—309,  310 
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Action  on  Judgment— 

when  maintainable,  272 
petition  in.  form  22t> — 272 

Action  to  Quiet  Title- 
by  person  in  possession  of  land,  773 
see  Quia  Timet 

Action  by  Creditor  to  Set  Aside  Fraudulent  Conyeyanoe^ 

DO  lien  acquired  by,  254 

distinction  between  prior  and  subsequent  creditors,  2J>t 

conveyances,  transfers,  etc.,  to  defraud  creditors  (J  6344).  2&4 

applies  to  conveyances  before  as  well  as  after  passage  ot  sec.  6344 — ^256 

applies  to  conveyances  constructively  fraudulent,  256 

non-judgment  creditor  may  maintain,  256 

applies  to  conveyances  "  procured  to  be  made,"  256 

when  judfiment  in  to  be  certified  to  probate  court,  256 

when  no  creditor  can  get  preference  in  t!oods  in  bands  of  fraudulent  trail** 

feree,  257 
as  to  prior  creditors,  grantor  muat  retain  sufficient  to  pay,  2.'>7 
assignee  for  creditors  of  fraudulent  grantor  may  maintain,  267 
assignments  to  create  preferences  among  creditors  void,  257 
who  creditor  at  time  of  conveyance.  257 
see  notes  to  sec.  6344 — 254-259 
petition  in  such  action,  form  2i:'> — 25!> 
notice  of  pendency  and  object  of  petition,  form  214 — 260 
answer  and  cross-petition  of  intervening  creditor  in,  form  215 — 261 
undertaking  of  intervening  creditor,  form  21»» — 262 

approval  of  such  undertaking,  form  217 — 262 
judgment  setting  such  conveyance  aside,  form  2IH— 262 

same,  when  no  notice  given,  form  21'.i— 264 
certificate  to  probate  court  by  clerk  of  copy  of  judgment  rendered  in,  form 

220—264 
issues  in — referred  to  jury,  form  221 — 265 

verdict  of  jury  thereon,  form  222 — 265 

judgment  on  verdict,  form  223 — 265 

Action  to  Subject  Eqmties— 

when  judgment  creditor  may  proceed  by  action  to  subject  eqaitabl«  asseU 

of  dt'btor  ({  5464).  24« 
lien  obtained  in  such  action,  248 
when  issue  and  return  of  execution  not  necessary  to  maintain,  149 

see  notes  on  such  action,  249,  250 
interrogatories  in,  251 

when  same  to  be-answered,  251 
how  answers  enforced,  251 
petition  to  subject,  form  211—251 
judgment  in,  subjecting  same,  form  212 — 253 
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Action  upon  Conveyance  in  Trust  for  all  Creditors- 
assignments  to  trustee  in  contemplation  of  insolvency,  with  intent  to  pre- 
fer one  or  more  creditors,  inures  to  all  (?  6343),  266 
what  are  and  what  are  not  held  to  be,  265-269 
petition  to  have  same  so  declared,  form  224 — 269 
judgment  declaring  such  conveyance  to  be  in  trust  for  all  creditors,  form 
225—270 

Additional  Bond— 

of  clerk,  when  may  be  required  (§  1326),  244 
when  sureties  on  sheriflP's  first  term  bond  not  liable,  244 
on  additional,  both  sets  of  sureties  liable,  244 
on  new  bond  not,  244 

Administrator- 
may  proceed  against  lands  in  county  where  situate,  109 

may  constructively  serve  in  such  action  non-resident  defendants,  111 
executor,  guardian,  or  trustee,  action  against  may  be  brought  in  county 
where  appointed  or  resides,  and  summons  sent  to  other  counties  (§  5031), 
313 
when — may  file  petition  in  error  for  discharging  or  refusing  to  discharge 

attachment  (?  o563c),  387 
action  by,  etc.,  to  complete  contract  for  sale  of  real  estate  made  by  de- 
ceased vendor  (§  5800),  796 
note  to  id.,  797 
when  court  may  order  conveyance — deed  and  its  eCFect  (§  5801),  797 
action  by,  etc.,  for  sale  of  decedent's  lands  to  pay  debts,  802 
see  Action,  Widow 

Advancement— 

by  intestate  to  be  considered  part  of  the  estate  (§  4169),  831 
when — is  greater  or  less  than  heir's  share  (?  4170),  833 
when — is  wholly  real  or  wholly  personal  estate  (?  4171),  833 
when  value  of  is  expressed  in  deed  (§  4172),  833 
forms  549-552—847-852 

Advertisement — 

of  notice  to  sell  attached  personal  proporty,  44 

of  real  estate,  44 

of  sheriflF's  sale  of  attached  property,  form  22 — 47 

proof  of  publication  in,  form  23 — 47 
of  sale  of  attached  real  estate,  form  26 — 49 

printer's  affidavit  of  publication  of,  form  27 — 49 

Affidavit— 

on  motion  for  sale  or  preservation  of  attached  property,  40 

in  support  of  motion,  42 

form  of  affidavit  for,  17 — 42 

how  affidavit  made,  42 

to  be  filed  onlj^,  42   • 
publisher's — of  advertisement  of  sale  of  attached  real  estate,  form  27 — 49 
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Affidavit —  Continued 

\n  support  of  motion  to  gell  attached  personal  property  at  pnni'p  »«Ie,  53 

for  order  of  attachment  before  debt  due.  form  .l*)— 59 

for  order  of  garnishment,  »J1 

for  (rarnishtnent,  form  A'.\ — 65 

of  interpleader  by  fcarnishee  when  8ued   for  unsatisfavtory  answer   fen« 

51— 459 
not  necessary  to  report  of  receiver  in  attachment.  M| 
for  order  of  arrest  for  debt,  and  what  to  contain  \\  bX^'l),  88 
before  whom  may  be  made  (§  5492),  8K 
not  before  notary  public,  88 
in  arrest,  etc.,  for  debt,  how  amount  claimed  to  be  stated  in,  89 

must  state  facts  sufficient  to  justify  belief  of  fraud,  x9 
copy  of  for  order  of  arrest  to  be  delivered  to  sheriff  with  order.  ait<i  «erv«d 

with  it.  90 
when  motion  to  vacate,  or  reduce  bail  in,  order  of  arrest  of  debtor  may  be 

supported  and  opposed  by  (^  5518 1,  95 
evidence  to  be  by,  unless  court  permits  oral,  95 
for  order  of  arrest,  form  78— '.JH 
before  whom  to  be  made,  99 

copy  of  to  accompany  and  be  served  with  order  of  arrest,  101 
certificate  of.  form  8'2— 101 
for  service  by  publication  necessary  (2&049),  111 
of  personal  aervice  of  copy  of  summons  and  petition  made  out  of  state 

must  be  before  one  authorized  to  tiike  depositions,  1 1:{ 
to  obtain  constructive  service  in  action,  form  102 — Il(> 
of  debtor  to  obtain  exemption  of  personal  earniH^^s  in  oroceedings  in  aid 

of  execution  (§6483).  209 
for  arrest  of  defendant  in  proceedings  in  aid  of  execution,  form  180 — 218 
for  examination  of  jud|:ment  debtor  after  issue  but  before  return  of  execu- 
tion, form  172—214 
for  exemption  of  personal  earnings  in  proceedings  in  aid  of  execution, 

form  177 — 217 
for  arrest  after  judgment  {\  5449),  22<i 

when  no  affidavit  required  (S  6451).  226 
for  arrest  of  defendant  after,  when  he  was  arrested  before  judgment,  form 

194—228 
for  order  of  arrest   when   defendant  not  arrested  before  judgment,  form 

198—230 
same,  in  support  of,  form  199— 2:{0 

for  revivor  of  dormant  judgment  by  publication,  form  208 — 241 
to  be  made  for  constructive  service  (}  6049),  324 
for  attachment  before  debt  due  ({  5565).  387 

note  to  id.,  388 
(pr  order  of  delivery  in  replevin  (i  5815),  890 

Agent— 

of  bail  how  authorized  to  arrest  debtor  in  proceedings  of  arrest  and  bail 
(2  5513),  94 
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Agent —  Continued 

appointment  of  by  plaintiflF  to  arrest  defendant  in  case  of  arrest  and  bail, 
form  96—106 

Agreed  Case — 

trial  of— by  court  (.§  5207),  517 
record  in  (§5208),  517 
judgment,  etc.,  in  (§  5209),  517 

notes  to  id.,  517,  518 

forms  311-313—518 

Agriculturist — 

whet  property  of  exempt  from  exeuation  (§  5431),  166 

Alimony- 
see  DivoRCSTand,  1132,  1133 

Allegation— 

in  pleading  may  be  made  definite  by  amendment  (§5088),  351 
notes  to  id.,  351 

Allowance — 

in  lieu  of  homestead  (§  5440),  169 

in  proceeds  of  property  after  claims  paramount  to  homestead  are  satiafied, 
170 

Amendment — 

of  returns,  etc.,  of  writs,  etc.,  28 

of  description  in  sheriff's   return  of  execution  can   not  be  amended  to 

prejudice  other  liens,  144 
pleading  may  be  made  definite  by  (§  5088),  351 

notes  to  id.,  351 
of  petition  without  leave  before  answer  (§  5111),  358 
when  may  be  made  after  demurrer  filed  (§  5112),  358 
when  court  may  allow  at  any  lime — before  or  after  judgment  (§  5114),  359 

note  to  sec.  5114 — 359-361 
after  demurrer  sustained  (§  5116),  364 
further  time  for  trial  after  amendment  of  pleadings,  how  obtained  (§  5117), 

364 
in  case  of  variance  between  pleadings  and  proofs,  etc.  (§  5294),  506 
when  without  costs  (§  5295),  50G 

notes  to  sees.  5294-5 — 506-508 
of  pleadings  on  appeal  from  common  pleas  to  circuit  court  (§  5225),  685 

notes  to  id  ,  685 
of  appeal  bond  from  common  pleas  to  circuit  court  (§  5233),  695 

notes  to  id.,  695 
of  undertaking  in  appeal  from  justice  of  the  peace  to  common  pleas  court 
(§  6595),  708 

Amercement — 

sheriff  can  not  be — for  not  executing  a  writ  to  arrest  defendant  after  judg- 
ment, from  another  county,  unless  "funds  deposited"  be  indorsed  on 
writ,  225 
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Amercement—  Oantinufd 

of  Hheriff  for  failare  to  mftke  return  of  order  of  arrest,  327 

csoses  of,  for  which  sheriff  or  other  officer  raaj  be  ({  &594),  282 

can  onlj  be,  in  cases  coming  within  the  spirit  a«  well  as  l«tl^  of  t^  lav 

232 
date  of  return  on  writ  nut  conclusive  in,  232 
when  sheriff  can  not  be,  before  return  daj  of  execution,  282 
when  only  remedy  for  false  return,  233 
when  return  may  be  amended  so  as  to  prevent,  233 
whether  can  be,  for  not  paying  money  before  writ  returned,  quayftSi 
also  for  money  received  by  sheriff  after  return  day,  233 
what  judgment  in,  anainst  sheriff  for  neglect  to  execute  final  process  sboaU 

include,  233 
notice  of  motion  to  amerce  to  be  given  officer  ({  5695),  233 
for  not  serving  or  returning  process  ()  55%),  234 

what  must  be  indorsed  on  order  of  arrest  issued  from  another  coanty,  234 
clerk  may  be,  for  not  paying  over  money  (}  5597),  234 

amount  of  such  (2  5598).  234 
surety  of  officer  may  be  made  party  to  judgment  of  (2  5599),  234 
amerced    officer   may   be  subrogated   to   judgment  and    have  ezecotioa 

(J5600),  235 
motion  to  amerce  sheriff,  form  201 — 235 

notice  to  sheriff  of  motion,  form  202 — 236 
time  notice  must  be  served  before  hearing,  and  how,  236 
judgment  against  sheriff  ia,  form  20'.\ — 236 

Answer— 

of  garnishee,  61 

when  can  not  be  ordered  upon  to  pay  over  money,  or  deliver  prop> 
erty,  64 
of  garnishee — how  to  be  made,  6«'> 

form  of,  47 — 67 
same,  when  nothing  admitted  to  be  due.  form  48—^7 
nnsatisfactory,  action  may  be  brought  against  garnishee,  68 
rule  day  for  (}  509"),  117 

when  to  part  of  petition,  and  demurrer  to  part  (}  5066),  336 
not  both  to  same  part  of  petition.  Ii36 
plaintiff  may  demur  to  {'i  b06»).  337 

notes  to  sec.  50<;h— 337.  338 
causes  of  demurrer  to  annwer  (i  5069),  338 
what  must  contain  (2  5070).  339 

notes  to  sec.  5070—339,  340 
may  contain  different  defenses,  counterclaims,  tet-offi,  etc,  and  how 
tobesuted(2  5071).  340 

notes  to  sec.  6071—340.  Ml 
df  guardian  ad  litem,  what  to  contain  ({  507S),  346 

notes  to  sec.  5078—346 
what  to  be,  and  remarks  upon,  40:'>-406 
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Answer —  Continued 

forms  of — with  forms  of  reply  to — remarks,  etc.,  forms  2.S5-263 — 406-424 
see  Tabulated  Index  of  Precedents  and  Forms 

Answer  and  Cross-petition — 

of  intervening  creditor  in  action  to  set  aside  fraudulent  conveyance,  form 
215—261 

Ante-nuptial  Contract— 

what  equitable  bar  to  right  of  dower — see  notes  to  sec.  4189 — 863-865 

Appeal- 
conduct  of  trials  on — from  common  pleas  to  circuit  court — and  amend- 
ment of  pleadings  (§  5225),  685 
notes  to  id.,  685 
when  and  from  what — may  be  taken  from  common  pleas  to  circuit  court 
(?  5226),  685 

notes  to  «U,  686-691 
may  be  taken  from  common  pleas  to  circuit  court  from  order  dissolving  in- 
junction (§  5226),  685 
notice  of,  when  and  how  to  be  given  (§  5227),  691 

notes  to  id.,  692 
bond  for,  from  common  pleas  to  circuit  court,  when  not  required  (§  5228), 
692 

notes  to  id.,  692 
from  common  pleas  to  circuit  court  when  party  dies  (§  5229),  693 
penalty  of  appeal  bond,  when  court  required  to  fix  amount  (§  5230),  693 

notes  to  id.,  693,  694 
condition  of  appeal  bond,  to  whom  payable  (§  5231),  694 
how — of  separate  interest  perfected  (§  5232),  694 

notes  to  id.,  694,  695 
amendment  or  renewal  of  appeal  bond  (§  5233),  695 

notes  to  id.,  695 
suspends  judgment  (§  5235),  696 
transfer  to  circuit  court  of  papers,  etc.,  id.,  696 

note  to  same,  696 
when  and  how  execution  stayed  on  giving  notice  of  appeal  from  common 

pleas  to  circuit  court  (§  5234),  696 
costs  on  (§  5237),  696 

notes  to  id.,  696 
damages  on,  from  common  pleas  to  circuit  court,  when  five  and  when  ten 

per  cent  (?  5238),  697 
mandate  to  common  pleas  in  (§  5239),  697 

notes  to  id.,  697 
to  common  pleas  from  probate  court,  from  what,  and  how  taken  {§  6407), 
698 

notes  to  id.,  698 
bond  in  such  case,  when  and  when  not  required  (§  6408),  698 
transcript,  when  to  be  filed  (§  6409),  699 
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to  common  plea.^  from  probate  court,  in  »ppropri»tioD  of  private  propertj 
to  public  use — by  guardiao,  married  womao,  etc.  (i  2266).  70l 
probate  judge  to  furnish  transcript,  etc.  (|2367),  701 
original  papers  may  be  used  on  (}  22A8),  702 
corporationH  can  not  appeal,  except,  etc.  (2  22^9),  702 
when  no  appeal  <{  2319).  702 
to  common  pleas  from  probate  court — proceeding*  in  common  pin—,  aad 
certifying  same  back  (I  6410),  699 

may  be  taken  from  refusal  tn  admit  will  to  probate  (}  5934).  699 
how  appeal  perfected  in  soch  case,  and  proceedings  in  common  pleas 
(}  5930),  700 
uote  to  id.,  700 
to  common  pleas  from  probate  court,  from  allowance  or  rejection  of  claim 
of  executor  or  administrator  (§  6101),  700 
note  to  id.,  701 
same,  in  appropriation  of  private  property  to  public  use  (}  21M),  701 

nature  of — and  undertaking  {i  2256),  701 
from  appraisers,  under  one  mile  pike  assessment  law,  in  probate  coart,  to 
common  pleas  (I  4784),  702 
notes  to  id. ,  702 
to  common  pleas  from  justice  of  the  peace  or  mayor  in  case  tried  by  jury 
({  6562),  703 

notes  touf.,  703.  704 
payment  of  costs  and  attorney's  fees  on  ({  6563),  704 
notes  to  id. ,  704 
to  common  pleas  from  justice  of  the  peace  or  mayor,  in  case  tried  by  him 

without  jury  (?  6583).  704 
from  mayor  (I  1752),  704 
note  lo  id.,  704 
undertaking  for — amount  and  condition  of  ((  6584),  7M 
notes  to  id.,  705,  706 
to  common  pleas  from  justice  of  the  peace  or  mayor  ({  6585),  706 
notes  to  id.,  706 
docketing  such  case  in  common  pleas  (}  6586).  706 
parties  and  pleadings  in  common  pleas  ({  65K7),  707 
to  common  pleas  from  justice  of  the  peace,  or  mayor — proceeding*  wbea 
appeal  not  prosecuted  (3  6588).  707 
failure  to  6le  petition  when  plaintiff  appeals  (I  6589),  707 
justice's  proceedings  when  both  parties  fail  to  perfect  appeal  (I  6590).  707 

effect  of  less  recovery  than  before  justice  (}  6591).  707 
to  common  pleas  from  justice  of  the  peace  or  mayor— proceeding*  by  de- 
fendant when  plaintiff  fails  to  6le  oetition  ({  6692),  708 
note  to  id.,  708 
liability  of  surety  for  (J  6593 1   708 

wlien— quashed,  order  must  stat«>  cause  of  quashing  (|  6594),  706 
to  common  pleas  from  justice   ol   the  peace  or  mi^or— amoodmeat  or 
change  of  undertaking  for  (?  t^.V-'oi,  708 

42 
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in  what  cases  no — allowed  (§  6596),  709 

notes  to  id.,  709 
rule  days  for  pleading  in  (§  6598),  709 

notes  to  id.,  709 
to  common  pleas  court  from  justice's  judgment  on  award,  when  allowed 

and  how  taken  f§  G570),  709 
what  to  be  heard  on — in  common  pleas  (§  6571),  709 

note  to  id,  709 
when  judgment  to  be  entered  on  award  (§  6572),  710 

to  common  pleas  from  judgment  of  justice  in  case  of      rnpike  or  plank- 
road  company  for  repairs,  etc.  (§  3485),  710 
from  board  of  commissioners  of  county  to  common  pleas  court,  when  and 
how  taken,  etc.  {§  896),  710 
notes  to  id.,  710,  711 
forms  in,  433-465— 71S-727 
in  case  of  refusal  to  admit  will  to  probate  (§  6934),  916 
note  to  id.,  916 
how  same  perfected  and  proceedings  in  common  pleas  (§  6935),  916 
no  appeal  to  circuit  court  in  cases  of  contest  of  wills — only  error  allowa- 
ble (§  6865),  926 
may  be  taken  from  judgment  of  justice  of  the  peace  under  water-craft  law 
(§6893),  1113 

see  Water-craft 
not  alowed,  nor  petition  in  error,  from  decree  of  divorce — allowed  from 

decree  of  alimony  (§  5706),  1134 
lies  for  dismissing  petition  for  divorce  without  final  hearing,  1141 

Appearance  Docket — 

entries  on  and  their  eflFect  (2  4958),  125 
what  convenient  to  note  on,  126 

Appraisers — 

oath  of,  when  lands  are  to  be  appraised  on  execution,  form  127 — 185 

inquest  of  in  such  case,  form  128 — 185 
inquest  of  and  assignment  of  homestead,  form  148 — 194 

same,  149—194 
oath  of,  to  appraisement  of  attached  real  estate — form  of,  49 
fees  of,  on  execution,  153 

Appraisement- 
inventory  of  attached  property,  form  11 — 37 
of  attached  real  estate,  appraisement  of,  form  25 — 48 

sheriff  s  certificate  to  same,  49 
order  setsing  aside  after  property  twice  ofi"ered  for  sale,  and  new  appraise- 
ment, form  31 — 51 
of  lands  levied  on  by  execution  to  be  by  three   freeholders  before  sale 
(§  5389),  141 

court  can  not  dispense  with,  141 

but  if  done,  purchaspp  not  si  party  gets  good  title,  141 
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when  B*'con<i — no  valid  sale  can  be  made  on  appraiMment  oad«r  otiMr 

expoutii)n,  141 
effect  of  misdescription  in,  142 

return  of,  of  sheriff,  prima  facie  erideoce  of  amoant  of.  etc.    142 
copy  of,  of  lands  on  execution,  to  be  deposited  with  clerk  <{  6390),  U] 
for  debts  due  state,  etc.,  not  required  (}  5391).  142 
when  releases  judcment  lien  on  other  lands,  id.,  142 

property  of  certain  officers  may  be  sold  on  execution  without  ({  &392),  142 
new,  on  execution  (S  5416^,  152 
of  property  exempt  from  execution  (}  5432),  IW 
of  goods  levied  on  and  ordered  sold  at  private  sale,  form  123 — 182 
where  no  goods  found  to  levy  execution  upon,  lands  may  be,  and  moat  b« 

appraised,  1H4 
inquest  of.  of  lands,  128—185 
copy  of  to  be  deposited  in  clerk's  office,  185 
motion  to  «et  aside,  of  real  estate  on  execution,  form  130 — 186 

motion  sustained,  form  131  —  \6l 

motion  overruled,  form   132 — 187 
new,  of  land,  when  twice  offered  for  sale  on  execution,  form  140 — 191 

motion  to  set  aside  same,  and  levy,  form  141 — IIH 

Approval— 

of  proof  of  publication  of  notice  of  sale  of  attached  property,  47 

Arbitration— 

when  appeal  allowed  on  award  before  justice  to  common  pleas,  and  how 
taken  (^6570).  709 
what  to  be  heard  on  such  appeal  (}  r>571),  70'J 
note  to  id.,  709 
when  judgment  to  be  entered  on  award  on  appeal  (}  6572),  710 

Arbitration  and  Award- 
arbitration  of  controversies — submission   may  ixf  made  a  rale  of  court 

(}  5601  I.  1070 
parties  to— may  enter  into  bonds  (\  5602 >,  1070 

time  and  place  of  hearing  to  be  specified  in  bonds  ((  5603),  1070 
how  process  for  witnesses  obtained,  etc.  (}  5H04),  1070 

disobedience  of  process,  etc.,  contempt  of  court  ()  5605),  107  ^ 

arbitrators,  witnesses,  etc.,  to  be  sworn  ({  5606),  1070 
awards  to  be  in  writing,  etc.  ({  5607).  1071 
award  to  be  filed  in  court  when  parties  neglect,  etc.,  to  comply  with  lame 

(J  5608),  1071 
how  award  for  payment  of  money  may  be  enforced  ()  6609),  1071 
how  award  other  than  for  the  payment  of  money  enforced  (}  6610).  1071 
power  of  court  to  set  aside  award— proceedings  thereafter  ({6611).  1071 
what  proof  required  before  court  will  enforce  award  (|  6612;,  1071 
fees  of  arbitrators  to  be  taxed  in  award  ({  6613),  1072 
notes,  1072-1074 
forms  665-677—1074-1080 
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when  disputed  claim  under  mechanic's  lien  law  to  be  arbitrated  (§  3200), 

1089 
same  under  (§  3210)  railroad  sub-contractor's  lien  law,  1095 

Arrest- 
when   defendant   in   proceedings   in   aid   of    execution   may   be   arrested 

(§  5474),  206 
affidavit  for  such  arrest,  form  180 — 218 

Arrest  of  Judgment— 

see  page  559,  and  forms  334-336 — 559,  560 

Arrest  and  Bail  (for  Debt)— 

when  practicable,  87 

females  not  liable  to  arrest  for  debt,  87,  96 

constitutional  provision  relating  to  article  1,  section  15 — limited  to  case* 

of  fraud,  87 
when  party  not  liable  to  on  order  to  pay  money,  87 
statutes  for,  strictly  construed,  88 
can  only  be  done  as  prescribed  bj'  statute  (§  5491),  88 
by  whom  and  when  order  of,  may  be  made  (§  5492),  88 
affidavit,  for,  and  what  to  state  (?  5492),  88 

before  whom  to  be  made,  88 
winner  of  money  at  gaming  may  be  arrested  therefor  as  for  fraud,  89 
when  order  of,  returnable  (§  5496),  90 

when  return  day  Sunday,  91 
how  order  of,  executed  (§  5497),  91 

where  same  may  be  executed,  91 
what  to  be  done  with  defendant  when  arrested  on  order  (?  5498),  91 

how  discharged  by  ihe  deposit  of  money  (§  5499),  91 

such  deposited  money  to  be  paid  into  court  (?  5500),  91 

court  to  have  control  of  (§  5501),  91 

sheriflF  and  sureties  liable  for  (§  5502),  91 
bail — when  and  how  taken  (§  5503),  91 

condition  of  same,  92 
exoneration  of  bail  if  judgment  be  rendered  for  defendant,  92 

this  so  though  judgment  be  reversed,  92 

not  so  in  attachment,  92 
plaintiff  may  object  to  sufficiency  of  (§  5504),  92 
notice  of  justification,  and  justification,  when,  how  (§  5505),  92 
manner  of  justification  of  bail  (§  5506),  92 

allowance  of  bail,  and  indorsement  of  upon  undertaking  (§  5507),  93 
liability  of  bail,  how  fixed  (?  5511),  93 

in  action  against  bail  on  discharge  undertaking,  time  may  be  given  until 
judgment  to  produce  body  of  debtor,  93 

but  not  after  judgment,  93 
sherifi"  liable  for  escape  of  imprisoned  debtor  happening  from  insufficiency 
of  jail,  93 

county  commissioners  not.  93 
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sheriff  liable  for  escape  though  debtor  privileged  from  arrest,  93 

wbea  sheriff  liable  as  bail,  and  how  discharged  ((  &&08),  93 

discharge  of  bail  by  surrender  to  sheriff  of  a  person  arretted  for  debt 

({  5512).  94 
bail  may  arrest  debtor,  and  how  agent  of,  to  be  aathorised  to  do  so 

(i  551H).  94 
exoneration  of  bail  in,  what  will  (}  5614).  94 

can  not  surrender  and  be  discharged  after  judgment  against  bail,  94 
bail  in,  may  be  substituted  for  money  deposited  in  lieu  of  ({  5515),  94 
bail  in   how  discharged  (J  55IG),  U4 

is  discharged  by  reversal  of  judgment  against  his  principal  (}  5516),  94 
jail  fees,  if  required,  to  be  paid  by  plaintiff  weekly  in  advance  (}  5619),  96 
sec.  5519 — no  application  to  in  bastardy  act,  95 
such  jail  fees  fixed  by  (i  1235),  95 
if  demanded  and  not  paid,  debtor  may  be  released,  96 
when  sheriff  or  jailer  may  discharge  imprisoned  debtor  for  non-payment 

of  jail  fees  (!  5520),  95 
notice  tu  and  demand  upon  plaintiff  in  such  case  95 
neither   sheriff    nor   county   commissioners    bound    to    feed    imprisoned 

debtor.  % 
who  privileged  from  arrest  (§  5457),  96 

1.  members  and  officers  of  the  legislature,  when,  % 
2    electors,  when,  !I6 

3.  judges  of  courts,  when,  % 

4.  attorneys,  court  officers,  parties,  and  witnesses,  when,  96 

5.  females,  9G 

6.  Israelites,  when.  96 

7.  person  doing  military  duty,  etc.,  96 

see  const,   art   2,  J  12;  art  5  i  3 — 9G 
privilege  from  does  not  extend  to  crime,  etc   (}  5459),  97 
'  felony,"  defined   97 
person   arrested   contrary   to   provisions   of  law,  may  be  discharged  on 

habeas  corpus  {i  5461),  97 
prison  bounds  fixed  co-extensive  with  county  (}  6462),  97 
discharge  of  debtor  by  commissioner  of  insolvents  discharge*  kuretiet  on 

bond  for  prison  bounds,  though  erroneous,  98 
affidavit  for  order  of  arrest,  form  78 — 98 

before  whom  to  be  made,  99 

undertaking  for  order  of,  form  79 — 99 
precipe  for  order  of  arrest  for  debt,  form  80 — 100 
return  of  sheriff  of  order  of  arrest,  form  83 — 101 
release  of  bail  when  money  is  deposited  in  lieu  of,  form  85 — 102 

order  in  such  case,  form  86 — 102 
order  for  safe-keeping  of  form  87 — 103 
notice  to  sheriff  of  insufficiency  of  bail  taken,  form  88—103 
notice  by  sheriff  to  plaintiff  of  justification  of  bail,  form  89 — 103 
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same  by  sheriff  to  plaintifiF  after  notice  to  sherifiF  that  bail  not  accepted,  etc., 

form  90—104 
oath  of  bail  on  examination  as  to  suflBciency,  form  91 — 104 
examination  of,  form  92 — 104 

sufficiency  of,  indorsed  on  undertaking,  form  93 — 105 
when  sheriff  liable  as  bail,  105 
order  when  bail  has  been  given   after  deposit  of  money  in  lieu  of,  form 

97—107 
motion  to  vacate  order  of  arrest,  form  98 — 107 

entry  upon  same,  form  99 — 107 
notice  to  plaintiff  of,  form  100 — 108 
discharge  of  imprisoned   debtor  for  non-payment   of  jailer's  fees,   form 

101—108 

Assessment  of  Damages— 

when  application  to  assess  ma}'  be  made  in  common  pleas  court  {§  2317), 

711 
same,  in  appropriation  by  municipal  corporation,  (?  2236)  711 

notes  to  id.,  711,  727. 

forma  in,  466,  467,  727,  730 

notes  of,  same  pages. 

Assignee  in  Insolvency — 

action  against  to  compel  allowance  of  rejected  claim,  etc.  (  §  6352),  1217 

notes  to  id.    1217,  1218 
when  claim  shall  be  disallowed  on  application  of  assignor  or  creditor,  and 

proceedings  in  such  case  (§  6353),  1218 
affidavit  to  be  filed  with   claim  before  allowance  or  payment,  and  right  of 
surety  to  prove  claim  (§  6354),  1218 
note  to  id.,  1219 
paymsnt  of  liens,  questions  of  title,  dower,  etc.,  homestead,  etc.  (§  6351), 
1219 

notes  to  id.,  1219,  1220 

Assignment  of  Homestead- 
how  set  off  {i  5438),  168 
either  party  may  complain  of  (§  5438),  168 

re-appraisement  of  (§  5438),  168  i 

when  not  divisible,  how  and  in  what  assigned  (§  5439),  169 

Attached  Property — 

how  released,  37 
undertaking  for  release  of,  37 

h6w  same  satisfied,  37 
liability  on,  37 
sheriff's  return  of  taking  from  defendant  delivery,  undertaking  for,  form 

13—39 
delivery  of  such  property  to  defendant,  39 
same  discharges  garnishee,  39 
may  be  done  in  vacation,  39 
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order  for  preservation  or  sale  of,  how  obtained,  40 

motion  for,  40 

affidavits  in  8upp<>rt  of  motion  for,  40 

discbarge  of,  form  14 — 40 

preservation  and  sale  of,  40 

proceeds  of  sale,  how  disposed  of,  40 

form  of  order  of  sale  of,  21 — 16 

advertisement  of  sale  of.  form  22 — 47 

private  sale  of  personal,  52 

1.  motion  for  order  so  to  sell  at.  form  32 — 52 

2.  notice  of  such  motion,  form  33 — 52 

service  of  same,  53 
affidavits  in  support  of  motion,  53 
possession  of  by  sheriff,  53 

relates  to  property  once  in  possession  of  the  law,  S3 
same,  after  judgment,  when  property  in  defendant's  bands  on  fortb* 
coming  bond,  form  36 — 54 
order  to  sell  at  private  sale,  form  34 — 53 
when  claimed  by  third  person,  right  of  property  can  be  tried  as  upon  eze* 

cution  (>t 
disposition  of  (i  5544),  376 
restitution  of — bond  (§  4545),  377 

note  to  id. — distharges  attachment  and  garnishee,  377 
courts  may  enforce  the  delivery  of  (?  5556),  383 
when  claimed  by  third  person  ({  5558),  383 

Attachment— 

at  or  ufier  commencement  of  action,  bat  before  judgment,  31 
affidavit  for,  form  5—31 

to  be  sworn  to  positively — why,  32 

when  more  than  one  affidavit  proper,  32 

ought  to  state  all  existing  grounds  for,  32 
wlieu  undertaking  for  required,  32 

when  not,  32 
parties  in  undertaking  for,  only  liable  to  defendant  for  actual  damage* 

upon,  33 
when  surety  in  undertaking  for  subrogated  to  rights  of  defendant  against 

his  principal,  33 
when  undertaking  necessary  to  validity  of,  34 

form  of  undertaking  in,  6 — 34 
order  or  writ  of,  form  8 — 36 

how  several  orders  against  same  defendant  execated.  36 
order  of,  how  executed,  36 
when  real  properly  attached,  36 

inventory  and  appraisement  of  property  attached,  form  11—37 
discbarge  of  attached  property,  form  14^0 
preservation  and  sale  of  attached  property,  40 
proceeds  of  sale,  bow  disposed  of.  40 
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advertisement  of  sale  of  attached  real  estate,  form  26 — 49 

publisher's  affidavit  of,  form  27 — 49 
when  rendered  for  defendant  in,  attachment  discharged,  63 
judgment  in,  how  satisfied,  63 
judgment  void  beyond  attached  property  when  defendant  constructively 

served,  64 
receiver  in,  76 

appointment  of,  in,  76 

who  not  eligible  as,  76 

who  he  is  to  notify  of  his  appointment,  7(1 

undertaking  of,  76 

oath  of,  76 

duties  and  powers  of,  76 

is  an  officer  of  the  court,  76 

sheriff  may  act  as,  in,  77 

his  bond  covers  property,  77 
motion  to  require  sheriff  to  give  additional  security  in,  form  60 — 77 

copy  of,  to  be  served  on,  77 

order  of  court  requiring  sheriff  to  give,  form  61 — 78 
motion  for  appointment  of  receiver  in,  79 

notice  of,  79 

form  of  motion,  64 — 79 
order  appointing  receiver  in,  form  67 — 80 
undertaking  of  receiver  in,  form  68 — 81 
duties  of  receiver  in,  82 

order  authorizing  to  sue,  form  72 — 83 
report  to  court  of  receiver  in,  form  73 — 84 

may  be  excepted  to,  84 

confirmation  of,  form  74 — 84 

order  requiring  investment  of  funds,  form  75 — 85 

approval  of  same,  form  76 — 85 
when  receiver  in  attachment  finally  discharged,  86 

jurisdiction  may  be  acquired  of  defendant  in — by  constructive  service,  111 
^  judgment  by  default  after  service  by  publication,  form  108 — 120 

judgment  for  sheriff  or  receiver  in  action  by  for  recovery  of  attached  prop- 
erty, form  109—122 
may  be  rendered  before  judgment  against  defendant  in  attachment,  122 
not  abandoned  by  abandoning  property  attached  which  had  been  sold,  and 

garnishing  the  purchaser  thereof,  124 
debtor  may  claim  benefit  of  execution  exemption  laws,  166 
sec.  5441  applies  as  well  to  as  to  execution,  173 
may  select  from  attached  property,  173 
grounds  upon  which  plaintiff  may  have  (|  5521),  367 

notes  to  sec.  5521—367-369 
how— obtained  (g  5522),  369 

notes  to  see.  5522—369,  370 

when  undertaking  in — required  (?  5523),  370 

notes  to  sec.  5523 — 370-372 
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orders  of,  to  whom  directed,  and  their  command  ()  5524),  372 

notes  to  sec.  5524—372.  373 
orders  of — may  issue  to  different  counties  ({  5525),  373 
note  to  id.,  373 
when  such  order  returnable  (f  5526),  373 
execution  and  return  of  order  of  (2  5527),  373 
note  to  id.,  M'i 
how  such  order  executed  (}  5528),  373 
when  attached   property  may  be  delivered  to  person  with  whom  foand— 
undertaking  in  such  case  (3  5529),  374 
notes  to  id. ,  374 
different  attachments  may  be  made  by  the  same  officer  ({  5535),  374 

note  to  id.,  374 
how  subsequent— made  (}  5536),  375 
form  of  return  of  (}  5537),  375 
note  to  sec.  6537—375 
when  property  and  garnishee  bound  by  order  of  ({  5538),  375 

notes  to  sec.  5538 — 376  • 

disposition  of  attached  property  (}  6544),  376 
restitution  undertaking  discharges  attachment  and  garnishee  ({  6645),  S77 

note  to  id.,  377 
Mune  may  be  given  in  vacation  (2  5546),  377 

note  to  id.,  377 
receiver  in,  when  may  be  appointed  (}  5539),  383 
powers  and  duties  of  receiver  in  {i  5540),  382 

notice  of  appointment  of  receiver  to  debtors  of  attachment  debtor  ({  6641} 
882 

note  to  id..  382 
report  of  receiver  in  (?  5542),  382 
when  sheriff  to  act  as  receiver  in  attachment  (}  5643),  383 

may  be  required  to  give  security  other  than  his  bond,  id.,  383 
qoestions  of  priority  in,  may  be  referred  to  master,  etc.  ({  6569),  38S 
courts  may  enforce  the  delivery  of  attached  property  ({  5666),  383 
when  jurisdiction  in  attachment  acquired,  and  proccediafi  do  not  abai* 
by  death  of  defendant  (}  5560).  383 
note  to  id.,  384 
when  plaintiff  to  give  further  security  in  (i  6561),  384 

note  tot (/.,  384 
motion  to  discharge  ({  5562),  384 
notes  to  sec.  6562—385 
evidence  on  such  motion  (}  5563),  385 
notes  to  id..  385 
after  judgment  for  the  plaintiff — proceedings  <i  5565),  386 

note  to  id.,  386 
e&ect  of  judgment  for  defendant  {I  5554),  386 

note  toicf,  3X6 
error  in  cases  discharging  or  refusing  to  discharge  ({  6563a),  88t 
court  to  fix  time  in  which  petition  in  error  to  b«  filed  (}  556Sb),  38T 
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when  administrator,  etc.,  may  file  petition  in  error  (§5  55G3c),  387 
in  bastardy  case — and  grounds  of  (§  5632),  1147 
no  undertaking  for  required,  1147 
see  Bastardy 
error — for  discharging  or  refusing  to  discharge,  see  Error 

Attachment  Before  Debt  is  Due — 

when  and  for  what  obtainable,  57 

must  be  allowed  by  court  or  judge,  67 

grounds  of,  how  to  be  stated,  57  • 

afiBdavit  for,  57 

what  order  to  specify,  57 

undertaking  for,  57 

no  judgment  can  be  rendered  in  before  debt  is  due,  57 

if  attachment  refused,  action  is  to  be  dismissed  without  prejudice,  68 

petition  in  action  against  maker  of  note,  form  38 — 58 

affidavit  for,  form  39 — 59 

order  granting,  form  40 — 59 

grounds  of  such  attachment  (§  5564),  387 

note  to  id.,  387 
who  to  grant  order  of — and  affidavit  for  (§  55G5),  387 

note  to  id. ,  388 
action  to  be  dismissed  if  order  of  attachmeiit  refused,  without  prejudice 

(§  5566),  388 
order  of  must  specify  amount  for  which  allowed  (?  5567),  388 
undertaking  in  {'i  0568),  388 
no  judgment  in  action  to  be  rendered  until  debt  due  (§  5569),  388 

note  to  id. ,  388 
attachmen   provisions  before  debt  due  apply  (§  5570),  388 

note  to  id.,  389 

Attachment  Debtor- 
injunction  against  when  undue  negotiable  paper  of  his  garnisheed,  Y3 
form  of  suppemental  petition  against,  56 — 73 
order  of  injunction  against,  form  57 — 74 
disobedience  of  order  of  injunction  by,  punishable  as  contempt  of  court,  75 

Attorney — 

when  may  verify  pleading,  and  what  affidavit  to  state  (2  5109),  358 
note  to  id.,  358 
Attorney's  Fees— 

on  appeal  from  justice  of  the  peace,  in  jury  case  before  (§  6563),  704 

Attorneys  at  Law- 
remarks,  1210 

no  person  admitted  to  practice  as,  unless  admitted,  etc.  (§  558),  1210 
how  admitted  to  practice  (§  559),  1210 

who  to  be  admitted  to  examination  for  admission  to  the  bar  (?  560),  1210 
circuit  court  in  county  having  law  school  shall  appoint  committee  to  ex- 
amine graduates  of  (§  561),  1211 
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whftt  persons  not  elifcible  to  practice  law— wbo  may  by  cootity  l|562).  1211 

note  to  id..  1212 
disbarment,  or  suspension  from  practice  of  ({  563),  1212 

notes  to  id.,  1212 
liability  of,  for  neglitcence  (2  564),  1212 
amercement  of.  121:^ 
exempt  from  jury  duty,  1213 
women  may  be  admitted  as  {i  5G3),  1213 
punishment  of,  for  stirring  up  lawsuits  and  quarrels  ({  6911).  1213 

forms  733-737,  and  notes,  121:^-1216 

remarks  and  notes.  1216,  1217 

Award- 
see  Arbitration  and,  1070,  etc. 

Bail  and  Arrest- 
see  Arrest  asd  Bail,  87 
Bail- 
when  and  how  taken  in  arrest  for  debt  (§  5503),  91 

condition  of  same,  92 
exonerated,  if  judgment  rendered  for  defendant.  92 

this  so,  though  such  judgment  be  reversed.  92 

not  so  in  attachment,  92 
plaintiff  muy  object  to  sufficiency  of  (|  5504),  92 
notice  of  justification,  and  justification,  when  d  5505),  92 
manner  of  justification  of  (JoJOC),  1>2 
allowance  of,  and  indorsment  upon  undertaking  (J  5507),  93 
when  sheriff  liable  a),  and  how  discharged  (I  5508),  93 
though  adjudged  insufficient,  bail  liable  to  sheriff  (}  5510),  93 
liability  of,  how  fixed  {i  5511),  93 
discharge  of.  for  defendant  arrested  for  debt,  by  surrender  of  debtor  to 

sheriff  {I  5512),  94 
may  arrest  defendant  (2  5513).  94 

authorized  agent  of  may  do  so,  and  how  authorized  (I  5613 1,  94 
when  proceedings  against  in  arrest  and  bail  may  be  stayed,  and  for  what 

(?5i')l«i).  94 
discharged  when  judgment  against  his  principal  reversed  ((  5516),  94 
exoneration  of,  in  arrest  and  bail,  what  will  [i  55U),  91 
can  nut  be  discharged  in,  after  judgment  against  him,  94 
may  be  substituted  for  deposit  of  money  in  lieu  of  (}  5615),  94 
bow  reduced  (J  5518),  95 

undertaking  of  to  sheriff,  under  order  of  arrest,  form  84 — 102 
when,  after  giving,  money  is  depoaited  in  lieu  of,  entry  of  releaM,  font 
85—102 

order  iu  such  case,  form  KG — 102 
notice  to  sheriff  of  insufficiency  of,  taken  for  arrested  debtor,  form  88^103 
oath  of,  on  examination  as  to  sufficiency,  form  91 — 104 
examination  of,  form  92 — 104 
if  insufficient,  liable  to  sheriff,  105 
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in  case  of  arrest  for  debt,  after  judgment,  return  of  sheriff,  "  not  found,'* 

fixes  liability  of,  105 
how  to  surrender  debtor  and  be  discharged,  105 
written  acknowledgment  of  such  surrender  given  by  sheriff,  105 

form  of,  94—106 
entry  of  examination  of,  form  95 — 106 

appointment  of  agent  by,  to  arrest  defendant,  form  96 — 106 
money  deposited  in  lieu  of,  how  refunded,  107 
liability  of  sheriff  as,  in  case  of  arrest  for  debt  (§,  5509),  227 
how  fixed,  id.,  227 

Bastardy- 
putative  father  may  be  imprisoned  for  failure  to  give  security,  etc.,  87 
complaint  and  warrant  of  arrest  in  (§  5614),  1142 

notes  to  id.,  1142 
examination  of  complainant  before  justice  of  the  peace  (§  5615),  1142 

note  to  id.,  1142 
adjournment  of  examination,  and  bond  to  answer  complaint  (§  5616),  1142 
compromise,  and  bond  in  such  case  (§  6617),  1143 

notes  to  id.,  1143 
when  no  compromise  made,  accused  to  be  recognized  to  common  pleas 
court  (§ 5618),  1143 

note  to  id.,  1144 
proceedings  for  discharge  on  bail  of  person  committed  in  default  thereof 

(§  5619),  1144 
justice  of  the  peace  to  file  transcript  and  papers  with  clerk  (§  5620),  1144 

note  to  id.,  1144 
continuance  of  cause  in  common  pleas,  effect  on  bond  (§  5621),  1144 

note  to  id  ,  11 14 
surrender  of  accused  by  sureties,  and  new  recognizance  (§  5622),  1145 
failure   of  accused   to  appear  in   court,  and   forfeiture  of  recognizance 

(§5623),  1145 
accused  to  be  permitted  to  defend  (§  5624),  1145 
trial  in  court  (§  5625),  1145 

note  to  id.,  1145 
order  of  court  when  accused  adjudged  reputed  father  (§  5626),  1145 

notes  to  id.,  1145,  1146 
•when  putative  father  entitled  to  benefits  of  insolvent  debtor  law  (?  5627), 

1146 
effect  of  death  of  mother  upon  the  prosecution,  if  child  living  (?  5628), 

1146 
effect  of  death  of  child  upon  the  prosecution,  if  mother  living  (§  5629), 

1146 
upon  death  of  child  after  judgment,  court  may  modify  amount   ('i  5630), 

1146 
justice  of  the  peace  to  furnish  complainant  transcript,  on  failure  of  ofiBcer 

to  arrest  accused  (§  6631),  1146 
order  of  attachment  in,  and  grounds  of  (§  5632),  1147 
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proceedings  under  Attachment  same  m  id  ciril  Action*,  bat  no  andert^kinf 

required  (?  5*>:5:4),  1147 
service  by  publication  in  ca«e  of  attachnaent  if  o6M).  1U7 
personal  service  of  copj  of  complaint,  and  of  order  of  attachment,  maj  be 

made  when  residence  of  defendant  known  {}  56'^',  1147 
order  of  court  with  respect  to  attached  property  (}  m36\  1148 
provisions  for  prosecution  of  suit  by  persons  interested  in  support  of  child 

(?5637).  1148 
who  may  recover  on  bond  ifiven  in — proceedings  ({  56^{8),  1146 
notes  to  td..  1149 
forms  70*;-71I-ll.^>0-llo4 

Benevoleilt  Societies— 

what  property  of  exempt  from  execution  (}  428),  IM 

Beneficiary  Funds— 

exempt  from  execution  (§  5427),  164 

Bill  of  Exceptions — 

on  trial  before  justice  of  the  peace  (}  6565),  650 
notes  to  id.,  651 
in  forcible  detainer  cases  before  {I  6610),  651 
notes  to  id.,  651,  652 
see  ExcKPTioxs 

Bill  of  Review- 
see  DecREE.s  IX  Chaxcert 

Bohemian  Newspaper — 

how  publication  of  notice  of  sale  of  real  estate  made  in,  45 
mistake  in  does  not  affect  sale,  45 

publication  of  notice  of  judicial  sale  of  lands  in  (}  5394),  144 
order  to  pablish  notice  of  judicial  sale  of  land  in,  form  138 — 190 

Bond- 
blank  amount  in,  may  be  filled  aAer  execution  by,  and  in  absence  of  aQrety 

(S6).  279 

see  notes  to  sec.  6 — 279,  280 
official,  of  public  officer,  to  be  brouitht  in  county  where  cause  of  actioa, 

etc.,  arose  (i5025),  311 
sheriff's,  covers  property  received  by  him  when  acting  as  receiver  in  at* 

tachmeot,  77 
defined,  98 

synonymous  with  "  undertaking"  (}  4947),  98 
for  prison  bounds,  sureties  on  discharged  by  discharge  of  debtor  under  ia« 

solvent  laws,  though  erroneous.  98 
joint,  in  separate  suits  for  prison  bounds,  void,  98 
when  officer  may  take  for  delivery  of  property  leviad      on  by  ezecatioo. 

etc.  (i  5384),  139 
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to  be  kept  by  clerk  (?  4957),  125 
what  to  be  kept  by  clerk,  and  how  (§  4957),  283 
appearance  docket  entries  on,  and  their  effect  (?  4958),  283 
trial  docket  (§6132),  283 

see  notes  to  §  5132,  283 
clerks  to  keep  and  make  entries  (§  4962),  284 

Boundary- 
twenty. one  years'  acquiescence  in,  gives  good  title,  756 

Capias  ad  Hespondendum — 
what  writ  is,  225 

Capias  ad  Satisfaeienduin— 

what  writ  is,  225 

Cash  Book- 
to  be  kept  by  sheriff,  what  to  be  entered  on,  right  of  inspection  of,  and  to 
be  delivered  to  successor  (§  1214,  etc.),  130 

Causes  of  Action — 

to  be  separately  stated  and  numbered  in  petition  (§  5061),  332 

notes  to  sec.  5061 — 332 
what  survive  {§  4975),  425 

notes  to  sec.  5141,  and  note  b,  426 
Certificate- 
sheriff's  to  appraisement  of  attached  real  estate,  form  ofj  49 

Certiorari— 

writ  of  abolished  in  Ohio  (?  6731),  655 

notes  to  id.,  656 
Challenge- 
to  array  of  jury  (§  5175),  484 

notes  to  zU,  484,  485 
causes  of  principal  challenge  to  jurors  (?  5176),  485 

notes  to  id.,  485,  486 
peremptory,  and  for  favor,  etc.  (§  5177),  486 

notes  to  id.,  486. 

Change  of  Name— 

what  names  may  be  changed  (§  5852),  1122 

proceeding  to  change  name  of  person  (§  5853),  1122 

proceeding  to  change  name  of  town,  village,  or  hamlet  (§  6854),  1122 

proceeding  to  change  name  of  corporation  (§  5855),  1122 

copy  of  order  changing  name  of  corporation  to  be  filed  with  secretary  of 

state  and  publication  made  (§  5856),  1123 
effect  of  change  of  name  of  corporation  (§  5857),  1123 
forms  690-696—1123-1126 
Claimant — 

effect  of  his  failure  to  appear  on  notice  of  interpleader  by  garnishee,  70 
if  he  appear  and  answer  to  be   substituted   as  defendant  in  place  of 

garnishee,  70 
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Clerk- 
to  keep  index  to  ezecation  docket  ({  5424),  1*28 
to  f^ive  notice  when  lists  of  jurors  are  not  returned  by  township  tmiUM, 

etc.  (i  5165).  478 
what  books  to  be  k?pt  bj  (H  4957,  41»62),  125 
to  61e  and  preserve  papers  {i  4%0),  126 
indorsement  on  papers  (5  4961),  126 

paper  lelt  with  tu  be  filed  is,  though  not  so  indorsed  bj,  126 
general  provisions  as  to  duties  of  ii  1965).  126 
duties  of  tiS  to  books  to  keep,  what,  how  [i  4957).  283 

see  ikjoKs 
to  file  and  preserve  papers  (§  4960),  284 
his  indorsement  on  (i  4961),  285 

see  notes  to  sec.  4961 — 285 
provisions  applicable  to  clerks  of  all  courts  {i  4964),  285 

see  note  (a),  285 
under  direction  of  his  court  (i  4965),  285 
penalty  upon  for  refusal  to  issue  writ  ot  habeas  corpus  {i  5746),  1022 

Clerks  of  Courts— 

in  Ohio — provided  for,  etc.,  const,  art.  4,  {  16—1294 
notes  to  id.,  1294 

Code- 
to  be  liberally  construed,  etc.  (?  4948),  277 

and  see  notes  to  sec.  4948 — 277 
code  system,  2 
codification,  lit 

Commissioners  of  County— 

not  liable  fur  escape  ot  imprisoned  debtor  from  insuflBciency  of  jail,  93 

Common-law  Actions- 
forms  uf— only,  abolished,  nature  of  still  exists,  1227 
knowledge  of  still  indispensable,  1227 
"precedent"  and  "authority"  defined,  1227 
advisory  authorities,  what  are.  1227 

value  of  precedents  for  adaptation  to  code  pleadings,  1228 
illustrations,  1228-12:U 
ex-contractu,  exdelictu.  I'l'M 
assumpsit  defined,  1232 
implied  contracts  under  code,  1233 
covenant.  12i^ 
debt,  1234 
detinue,  1234 
common  counts,  and  forms  of,  12:14-12.36 

tor  use  Hnd  occupation,  1235 
for  mesne  profits  (trespaM),  1236 

waste  (case),  1236 
actions  of  tort  (ex-delicto),  1237 

cue,  1237 
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trespass,  12B8 
trover,  121^8 
replevin,  1238 

ejectment  (see  Ejisctmext),  1238 
how  they  were  commenced,  1238 
statement  of  on  precipe  for  summons,  1238-1244 
pleadings  in,  1244,  1246 
precedents  in  adapted  to  code,  forms  738-762 — 1250-1267 

Compensation — 

ot  receiver  in  attachment,  '■' ' 
see  Receiver 

Conditional  Order— 

of  revivor  of  dora.ant  judgment,  form  205 — '!.'• 
form  of  issued  to  defendant,  206,  240 

Conditions  Precedent- 
how  pleaded  (§  5091),  352 
notes  to  id.,  352 

Confirmation  of  Sale— 

of  attached  real  estate,  form  30 — 51 

Consolidation  of  Actions — 

when  may  be  had  (§  5120),  365 

Constitution  of  Ohio,  1851— 

no  arrest  for  debt  except  in  cases  of  fraud,  art.  1,  §  15 — 87 
legisla'ion  necessary  to  carry  out  this  provision,  constitutior>  not  self-ex- 
executing,  87 
defendant  may  be  arrested  for  fine,  87 

art.  2,  §  12,  and  art.  5,  §  3,  relating  to  arrests,  etc.,  for  debt,  etc.,  96 
crimes,  etc.,  art.  4,  §  20 — 97 

Constitutional  Law — 

rule  to  determine  constitutionality  of  act  of  congress,  737 
rule  to  determine  constitutionality  of  act  of  legislature,  738 

Construction  of  Statutes — 

of  sees.  3108,  3109 — separate  property,  etc,  of  married  woman  (§  3112), 
293 

see  Statutes 

Constructive  Service,  Process- 
to  authorize  in  actions  under  (§§  5022,  5023,  5024),  defendant  must  reside 
out  of  state,  etc.,  109 

when  in  other  cases  (§  5048),  110 
in  case  of  provisional  remedy,  defendant  must  have  property  to  subject. 

Ill 
when  residence  out  of  state  of  defendant  known,  how  made  (§  5048),  110 
lunatic  defendant  may  be  so  served,  111 
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jurisdiction  of  defendant  maj  be  acquired  by  in  attachment,  111 
adiniuislrator  maj  so  serve  non-resident  defendants  in  action  toi 
lots  hold  bj  different  owners,  111 

affidavit  for,  b}*  publication  necessary  ({  &049),  111 
how  publication  made  (I  5050).  112 
personal  judiinoent  can   not  be  rendered  agaiiut  mortsagor  so  aerred  ta 

action  to  foreclose  mortgace  etc.,  Ill 
findinx  of  court  that  notice  by  publication  has  been  fivmi  cmn  DOi  be  eol- 

later&llr  impeached.  Ill 
notice  need  not  describe  attached  real  estate  not  described  in  petitioa,  113 
when  real  (state  described  in  petition,  notice  must  describe  it,  112 
when  oublication  completed,  how  proved  ({  5001),  112 
maj  be  made  by  personal  service  out  of  state  (}  50o2),  112 
affidavit  of  must  be  made  before  one  autLoriEed  to  take  depositions.  113 
fiersonal  service  out  of  state  for  conveyance  of  lands  in  this  state,  will  not 
confer  jurisdiction,  113 
of  unknown  heirs  (J  5033),  113 
statute  authorizing  decree  ngainst  anknown  heirs  so  served  valid,  113 
summons  must  issue  as   condition  precedent  to  commencement  of  ereiy 

action,  though  service  be  made  by  publication  (2  &0li5i,  116 
offidavit  for  publication,  form  102 — 116 
notice  by  publication,  form  103—116 

mailing  same  when  defendant's  residence  known,  anl  (oim  104— IIT 
proof  of  publication  of  notice  to  defendant,  form  103 — ]!7 
approval  of  proof  of  such  publication,  form  IOC — 117 
of  ■ommons.  when  may  be  made  (I  5048),  322 

i.oies  to  sec.  5048—323,  324 
affidavit  necessary  for  constructive  i^ervico  (}  5049),  324 
how  publication  made  (§  5050),  324 
notes  to  sec.  5030 — 325 
when  personal  service  of  copy  of  sammons  and  petition  may  be  made  oat 
of  state  a  5052),  325 

notes  to  sec.  5052—323.  326 
apon  unknown  heirs  {i  5053),  326 
and  note,  326 

Contempt— 

will II  garnishee  in  contempt  of  court,  63 

d  sobedience  of  by  attachment  debtor  punishable  as  a.  of  coort,  T6 
purchaser  failing  to  pay  purchase-money  of  land  sold  on  execution  may  be 
punished  for  (I  5397),  145 
liable  to  action  for  damages  in  case  of  inch  refusal.  145 
proceedings  against  party  or  witness  disobeying  order  of  judfe  or  refisTM 

in  proceedings  in  aid  of  execution  (2  5481),  222 
punishable  contempts  by  justice  of  the  peace  (i  605).  222 
•     arresc,  trial,  sentence  in  (  606),  222 

docket  entry,  warrant  of  commitment,  etc.  (i  607),  222 
43 
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charge  against  party  for  contempt  in  proceeding  in  aid  of  execution,  form 
188—222 
warrant  for  arrest  in,  form  189 — 223 
return  of  arresting  officer  in,  form  190 — 223 
judgment  in,  form  191 — 223 
in  proceedings  in  aid  of  execution — warrant  of  commitment  to  jail  for 
form  192—224 

return  of  commitment,  form  193 — 224 
when  garnishee  may  be  attached  for  (§  5549),  380 
of  court  by  witness  (?  5252),  470 
notes  to  id.,  470 
attachment  against  witness  for  {§  5253),  470 
proceedings  against,  and  punishment  of,  for  (?  5254),  471 
how  witness  released  from  imprisonment  (§  5255),  471 
proceedings  in  arrest  of  witness  for  (§  525G),  471 

Contempts  of  Court— 

what — may  be  punished  summarily  (?  5639),  1155 

notes  to  id.,  1155 
what  acts  are  (§  5640),  1155 
when  accused  entitled  to  be  heard  (§  5641),  1155 
right  of  accused  to  bail  (§  5642),  1155 
notes  to  id.,  1156 
bail  bond  lo  be  given  to  satisfaction  of  clerk  (§  5643),  1156 
trial  by  court  (§  5644),  1156 

punishment,  if  found  guilty  (§  5645),  1156 
imprisonment  till  order  obeyed  (?  5646),  1156 
proceedings  when  party  released  on  bail  fails  to  appear  (§  5647),  1157 
right  of  court  that  committed  prisoner  to  release  him  (5648),  1157 
judgment  in  final,  but  may  be  reviewed  on  error  (§  5649),  1157 
when  provisions  of  sees.  5639-5649  apply  (2  5650),  1157 
they  are  cumulative  only  1157 
see  note  to  id.,  1157 
forms  712-717—1157-1159 

Contests  of  Elections — 

remarks  upon   1160 
oj  counly  officers — 
in  common  ploas  court — how  appeal  perfected  in  contest  for  county  oflBce 
(§2997),  1160 

notes  to  id..  1161 
who  may  take  testimony  (?  2998).  1161 
penalty  for  disobeying  process  of  subpoena  (2999),  1161 
testimony  taken  before  justices  in — to  be  certified  to  common  pleas  court 
and  there  determined  (§  3000),  1161 
note  to  id.,  1162 
what  is  competent  testimony,  ar.d  how  errors  may  be  cured  (§  3001),  1162 

notes  to  id.,  1162,  1163 
when  court  shall  hear  the  case,  and  how  costs  adjudged  (§  3002),  1163 
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of  county  aeat — 

const,   nrt.  2.  sec.  30—1163 

contest  of  election  as  to  county  seat  (}  3015),  1163 

contestor's  notice  and  undertaking  {\  :W)16),  UC3 

publication  of  notice  and  appointment  of  comiDiMioners  ({  3017),  1164 

commissioner's  duties  (}  3018).  1164 

when  testimony  to  close  (3  3019),  1164 

hearinf;  in  common  pleas  court— judgement  ({  3020),  1165 

continuance — c-osts  (2  3021),  1165 

contestees — witnesses  (?  3022),  116G 

forms  718,  719,  and  notes.  116d-1169 
Contest  of  Will— 

nature  of  the  proceeding  in  Ohio,  90&-910 
dc6niUon  of  the  word  "  will "  ({  5913),  910 

notes  totU.  910.  911 
who  may  make  a  will  (}  5914),  911 

notes  to  lU,  911.  912 
when  bequest  or  devise  to  relif^ioas,  charitable,  etc.,  porpose  Toid,  aoless 
will  made  one  year  before  death  (3  5915),  912 

notes  to  id.,  912 
bow  will  made  (3  5916)  912 

notes  to  id.,  913 

fee  also  references  to  cecs.  6917-5925 — Ol.l,  UU 
proof  of  will  by  cxaminat'.on  of  iabscrit-ing  and  other  witnesses  (35926), 
914 

note  to  id.,  914 

also  references  to  sees.  5927.  6928—914 
admission  of  will  to  probate  {\  6929),  914 

notes  totU,  914.  915 

refi'rencps  to  sees.  6930,  5931.  5932,  and  notef,  915 
right  to  contest  validity  of  will  limited  to  two  years  after  probate,  or  After 
disability  removed  ({  5933),  915 

note  to  id.,  916 
appeal  from  refusal  to  admit  will  to  probate  \\  5934),  916 

note  to  id  ,  916 
how  such   appeal   perfected,  and   proceedings  on  in   common  plcM 
(?59:«).  916 
dnty  of  probate  judge  on  notice  of  contest  of  will  (3  5936),  916 

references  to  sees.  59:'.7,  69:i8,  and  notes,  916,  917 

also  to  sees.  5939-5941,  and  note,  917 
will  not  admitted  to  probate  or  record  not  operatire  (}  5942),  917 

not"8  to  id.,  917,  918 
effect  of  suppression  of  will  by  devisee,  etc.  (3  6943),  918 
spoliated  will  bow  admitted  to  probate,  etc.  (3  5944),  918 

notes  to  id,  918 
notice  of  application  to  probate  lost  or  spoliated  will  (3  5945),  918 

note  to  id.,  918 

references  to  sees.  6946-5952,  and  note,  919 
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revocation  of  will — how  expressly  revoked  or  canceled  (§  5953),  919 
notes  to  id.,  919.  920 

references  to  sees.  5954-5980,  and  notes  to  same,  920,  921 
abrogation  of  rule  in  Shelley's  case  (§  5968),  921 
notes  to  id.,  921 

and  references  to  sec.  6969 — 921 
will  to  be  construed  as  passing  all  teslator's  property  when  possible 
(§5970),  921 

notes  to  id.,  921,  922 
references  to  sees.  5971-5980—922 
also  to  sees.  5981-5990—922,  923 
verbal  will — how  made  and  proved  (g  5991),  923 

notes  to  id.,  923 
any  person  interested  may  contest  will  or  codicil  (§  5858),  923 
notes  to  id.,  923 
necessary  parties  to  the  action  (§  5859),  923 
notes  to  id.,  923,  924 
•what  the  clerk  of  the  common  pleas  court  must  certify  to  the  probate  court 

in  case  of  (§5860),  924 
how  issue  made  up  in  case  of  such  contest  (§  5861),  924 

notes  to  id.,  924,  925 
order  of  probate  prima  facie  evidence  of  validity  of  will  (§  58G2),  925 

notes  to  id.,  925,  926 
when  testimony  before  probate  court  on  probate  of  will  competent  on  trial 

of  contest  (§  58G3),  926 
conduct  of  trial — opening  and  closing  of  testimony  and  argument  (§  5864), 
926 

note  to  id.,  926 
no  appeal  to  circuit  court  from  judgment  in — only  remedy  error  (§  C865), 

926 
limitation  of  action  to  contest  will  (§  5866),  926 
foreign  will  can  not  be  contested  in  Ohio,  926 
forms  598-604—926-930 

Ck)ntracts  for  Beal  Estate,  Actions  to  Complete  after  Death— 

when  survivors  of  vendors  of  land  may  be  authorized  to  convey  (§  5797), 

796 
petition  in  such  case,  what  to  contain  (§  5798),  796 
judgment  of  the  court  in  such  case  and  deed  (§  5799),  796 
note  to  id.,  796 

Copy- 
when,  and  of  what,  to  be  filed  with  pleading,  but  not  made  part  of  (§  5085), 
349 

notes  to  sec.  6085—349,  .350 
to  be  made  part  of  pleading  on  written  instrument  for  payment  of  money 
only,  or  account  (§  5086),  350 

indorsements  and  credits  to  be  given  also,  id.,  350 
of  written  instrument,  how  obtained  (§  5292),  454 
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of  certain  public  docaments.  bow  made  evidence  ({  5245),  468 
note  to  id.,  4G9 

Ciorporation— 

how  K»-r*«»-J  with  summon8,  29 

<vhen  churtcr  of  prescribes  whore  action  aj^ainst  to  be  broogbt  (}  6029),  313 
change  of  %'enuc  in  case  of  (J  a0:<3).  315 
bow  sutuiuons  served  on  (\  5U44),  '.Vl\ 
notes  to  iec.  5044—321,  322 
procecdinj;  to  change  name  of  (jf  5H55),  1 122 

copy  of  order  channiiit:  to  be  filed  with  secretory  of  state,  and  pobli* 
caiion  made  (J  5M5G).  1123 
effect  ol  chuDKC  of  name  of  (\  5S57),  1123 

Costs— 

orJer.4  of  attachment,  onlj  such  as  are  executed  taxed  in,  35 

when  earnisheo  to  pay,  C3 

security  for,  defendant  not  excused  from  filin);  his  pleading  becaoso  lam* 

not  civcii,  118 
of  parties  to  action,  how  to  be  entered,  etc.  (?  1322),  135 
how  entered  in  judgement  of  record,  etc.  (13iy),  1:I5 
what  included  in  jud^jment,  135 
what  and  how  indoised  on  execution  (J  1320),  136 
execution  for.  and  form  of  (J  132X»,  136 

applies  to,  in  all  causes  (3  1324),  136 
when  can  not  bo  recovered,  if  not  pleaded  to  petition  in  former  action 

(}  5073),  343 
in  proceedings  to  vacate  judgment  after  term  are  equitable  in  their  nature, 

6U9 
none  recoverable  in  second  action  for  balance,  when  bj  mistake  of  atr 
tomej  jud}!mcnt  in  first  was  for  too  little  (}  5364),  611 
note  to  id.,  611 
referee's  compensation  taxed  as  (}  5218),  521 

see  Secckity  pob  Costs 
when  informers  shall  pay  (}  5345),  591 
when  dcA'ndant  disclaims  (3  5:M6),  591 
on  preliminary  matters  (§6347),  59i 
in  legal  oction.  follow  judgment  (}  5348),  693 

notes  to  id  ,  592 
when  judgment  less  than  $100,  and  justice  of  the  peaco  bad  jurisdiction 
(J  5349).  593 

notes  to  t</.,  593,  594 
when  plaintiff  to  pay  (3  5:t50),  594 
when  on  judgment,  nre  in  discretion  of  court  (3  5351),  594 

notes  to  id  ,  594.  595 
when  several  actions  arc  brought  on  same  instrument  (}  6352),  695 

note  to  tJ.,  595 
on  preccedings  in  error  {}  6727),  654 
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notes  to  id.,  654,  655 
on  appeal  from  common  pleas  to  circuit  court  (§  5237),  696 

notes  to  id.,  696 
on  appeal  from  justice  of  the  peace  in  jury  trial  case  before  (§  6563),  704 
in  partition  equitably  taxed  (§  5778),  830 
in  actions  by  widow  for  assignment  of  dower  (§  5718),  868 
in  mandamus,  when  adjudged  against  relator  (§  6755),  974 
judgment  for,  in  quo  warranto  (§  6784),  993 
and  fees  in  habeas  corpus  (?  3753),  1023 

applicant  to  pay  in  proceedings  to  perpetuate  tes<imony  (2  5879),  1118 
in  contest  of  election  as  to  county  seat  (§  3021),  1165 

Counsel  Pees— 

allowed  as  part  of  costs  in  partition  (2  5978),  830 

Counterclaim— 

what  is,  defined  (§  5072),  341 

notes  to  sec.  5072—341.  342 
if  not  set  up,  costs  can  not  be  recovered  in  future  actioa  upon  (§  5073),  343 

note  to,  343 
new  party  may  be  made  upon  (§  5074),  343 

notes  to  id.,  343 
may  be  withdrawn  (2  5089),  351 
and  separately  docketed,  id.,  351 

if  plaintiff  dismiss  his  action,  defendant  may  have  his  counterclaim  or  cet- 
off  adjudicated  (§  5315),  582 

County  Treasurer — 

action  by,  for  unpaid  taxes — petition,   evidence,  judgment,  redemption, 

costs — Lucas  county  prosecuting  attorney  (§  1104),  1220 
authority  of — mode  of  procedure,  judgment  (§  2859),  1221 

note  to  lU,  1222 
collection  by  under  "  Dow  liquor  law,"  1222 

notes,  1222 

CJourts  of  the  State  of  Ohio— 

the  judicial  power  of  the  state  vested  in — const,  art.,  4,  sec.  1 — 1272 
note  to  id.,  1272 

see  Supreme  Court;  Probate  Court 
justices  of  the  peace,  to  cause  complete  records  to  be  completed  (2  5335), 

128 
circuit  court — (const,  art.  4,  sec.  6),  1276 

note  to  id.,  1276 
circuit  districts  composing,  and  counties  in  each,  1277 

and  see  number  of  judges,  terms,  salaries,  etc.,  in  each  district,  1377, 
1278 
jurisdiction  of,  in  error  (§6709),  631 

see  Error 
jurorsfor  (§5168),  480 
common  pleas — ^jurisdiction  of — in  error  (§  6708),  631 
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■CO  Kkror 
const,  art.  4.  woi.  3.  15—1278 

notes  to  id.,  1279.  1280 
jarudiclion  of — (const.,  art.  4,  sec.  4),  1280 

notes  to  id.,  1280.  1281 
common  pleas  districts,  and  counties  composing  same,  1280,  1281 
jurisdiction  of  conferred  by  statute  (}  456),  1281 

notes  to  id.,  1282 
terms  of— how  6xed,  cte.  (}  457),  1282 
salaries  of  judges  of,  1281 

to  determine  number  of  persons  to  be  select«*d  av  jurors  (}  filC2),  476 
how  to  be  apportioned  by  throushout  the  county  (}  5163),  477 

notes  to  id.,  477 

Courts  of  Conciliation- 
const.,  art.  4,  sec.  19,  1291 
note  to  td.,  1291 

Circuit  Court  of  United  States- 
see  "  removal"  to,  from  state  court,  731,  1314a-h 
in  Ohio,  northern  district  of,  736 
counties  composing,  eastern  division  of  northern  district,  73G 

same,  of  western  division,  736 
southern  district,  736 
eastern  division  of,  737 
western  division  of,  737 
notes  to  removal  acts,  737-744 

Creditor's  Bill- 
not  a  Us  pendent  against  one  who  purchases  under  a  f  uperior  lien,  115 

Cross  Demands— 

when  deemed  compensated,  thou«;h  assi;;ned  (}  5077),  346 

Cure  of  Errors— 

when  court  to  give  effect  to  intention  of  parties  to  instrument,  etc.  (}  6867), 
1049 

notes  to  tU,  1049 
certain  errors,  defects,  and  omissions  may  bo  corrected  by  action  (i  5968]^ 

1049 
in  what  county  petition  to  be  filed  (?  5869).  1050 
how  service  to  be  made  (}  5870),  1050 
judgment  of  the  court  and  its  effect  I }  5871),  1050 
error*  in  deed  of  wife,  how  corrected  (}  5^72),  1030 

notes  to  id.,  1050.  1051 
statnteo.  curative  provisions  by — 

of  deeds,  etc..  executed  prior  to  Janoary  29.  1833  (defeetivo  aeknovV 

ed2ment>HN4— 1051 
of  same,  prior  to  same,  where  officer  fiiled  to  nfllx  seal  <i  4145).  1051 
of  same,  etc.,  ezecuted  prior  to  June  1,  18;U  (|  4146),  1052 
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of  same,  between  June  1,  1831,  and  January'  1, 1S32  (§  4147),  1052 
of  same,  executed  prior  to  March  9,  1835,  by  husband  and  wife  (§  4148), 
1052 
effects  of  judgment  or  voluntary  act  to   euro  instrument  csccated  and 
acknowledgt'd  on  different  sheets  (?  4149),  1052 
notes  to  id.,  1053 
form  657—1053,  1054 

Damages— 

assessment  of  on  default  (?  5320),  685 

notes  to  id.,  585,  58G 
on  appeal  from  common  pleas  to  circuit  court — when  fivo  and  when  tea 
per  cent  (§  5238),  097 

Days— 

when  first  day  excluded  and  last  included,  4G 
February  2S  and  29  iu  leap  year  arc  in  law  one  daj',  Iho  28th,  423 
see  Sunday 

Death- 
action  by  administrator  for  wrongfully  causing,  etc. — remarks,  etc.,  1173, 

1174 
rijiht  of  action  given  exclusively  to  personal  representative  for  wron;;fulIy 
causing  (2  G134),  1174 

notes  to  id.,  1175,  1177 
by  whom  and  for  whoso  beneGt  such  action  brought — limit  of  damages — 
limitation  of  time  to  bring  action — who  may  settle  case  after  brought, 
etc.  (H135),  1177 

notes  to  id.,  1177 

form  723  and  notes,  1177,  1178 

Decedent's  Family— 

cuiitled  to  benefit  of  homestead  law  (2  5437),  167 

De  Bane  Esse — 

see  Perpetuation  of  Testimoxy 

Decree- 
formerly  made  by  court  of  chancer5-,  now  called  jndiment,  125 
they  were  pro  confesso,  rendered  on  default,  iuterlocutorj',  and  final,  125 
interlocutory  now  order,  125 
pro  confesso,  final  judgment,  125 

Decree  in  Chancery- 
how  reviewed  (?  G734),  C56 
bill  of  review  (?  C735),  C5G 
process  thereon  (§  G7.)G),  C57 
original  papers  to  bo  used  (2  6737),  657 

note  to  id.,  C57 
how  decree  in  circuit  court  mnj-  bo  stayed  {}  673S),  657 
how  stayed  in  common  pleas  (2  G739),  G57 
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p4^iiiioii  ill  error  iu  DAtore  of  bill  of  reriev  from  circuit  to  wipum  wrt 
(I  C740),  (m7 

note  to  id.,  C58 

Deed— 

sheriff's  to  porcbaser  on  execalion,  form  133 — 197 

acicnowledtfcnient  of,  199 

order  of  coi'firnintioii  vcala  equitable  titfe,  deed  the  legal  title,  199 

need  not  be  sealed,  199 

sheriff's  successor  ordered  to  rnnkr,  form  156 — 200 

reversal  of  jadcment  does  not  nffect  purchaser's  tide.  200 

deeds  to  purchaseri  at  judiciul  snl-ji.  take  effect  from  day  of  sale;  of 

mortgafted  premises  from  execution  i>i  iuortga{;e,  1-18 
nmy  be  executed  by  d<-putj,  149 

sale  roust  be  confirmed  before  deed  can  be  ordered  made  to  parchuer,  146 
what  recitals  to  contain,  and  whnt  evidence  of,  14(> 
of  sheriff,  or  master— recitals  (?  5401),  148 
effect  of  such  deed  (i  5402),  148 
no  seal  required.  148 
deeds  lo  purchasers  at  judicial  sale,  saccessors  of  sheriff  may  make  (}  5407), 

150 

Defoult^— 

when  same  occurs  by  failure  of  defendant  to  plead,  etc.,  117 
defend  int  not  excused  from  filing  bis  pleading  because  security  for  costs 
not  given.  118 

Demand— 

for  homestead  provision  in  proceeds  of  real  estate  may  bo  made  ataitj 
time  before  sale  confirmed,  172 

Demurrer- 
rule  day  for  (2  5097),  117 
causes  of  to  petiliun  stated  {i  50C2),  332 

noiei  to  sec.  5062— 33:i-:::ij 
when  to  upecify  ground.'*  ot  d  5U(!3),  335 
when  objection  to  petition  waived  (i  5064),  333 
when  may  be  taken  by  answer  (?  5(M>4),  335 

notes  to  sec.  50C4— 335,  336 
to  petition  in  part,  willi  answer  to  part  (}  5066),  336 
not  l>oth  In  s-tmo  part,  336 
to  reply  (}  5067),  337 

notes  lo  sec.  6067—337 
plaintiff  may,  to  answer  (}  506S).  337 

notes  to  fee.  606'<— 337.  338 
causes  of,  to  answer  (>  5069),  338 
.causes  of,  to  petition,  remarks  upon,  etc.,  399.  400 
form  of.  to  petition,  232 — tOl 
remarks  upon,  401 
entries,  etc.,  apoo,  233-4—103 
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when  motion  should  precede,  403 

when  party  may  plead  after  same  overruled,  if  meritorions  defense,  and 
did  not  demur  for  delay  (§  5113),  358 
note  to  id.,  358 
amendment  after  demurrer  sustained  (§  5116),  361 
note  to  id.,  364 

Depositions— 

when  may  be  used  (§  52C5),  442 

notes  to  id.,  442 
when  may  be  taken  (§  52CG),  442 

testimony  taken  before  referee,  etc.,  assigned  by  witness,  maybe  nsedas 
(§5267),  442 

note  to  id.,  443 
may  be  taken  to  be  used  in  foreisn  snit  (§  5268),  443 
officers  authorized  to  take  (§  5269),  443 

note  to  id.,  443 
who  may  take  out  of  this  state  (§  5270),  443 

note  to  id  ,  443 
who  disqualified  from  taking  (§  5271),  443 
commission  to  take  (§  5272),  444 
notice  lo  take,  and  service  of  same  (2  5273),  444 

notes  to  id.,  444 
notice  by  publication  to  take  (§  5274),  445 
by  whom  to  be  written  (?  5275),  445 
how  sealed  up,  directed,  and  transmitted  (§  5276),  446 

note  to  id.,  445 
before  wha":  courts  may  be  used  (§  5277),  445 
when  may  be  used  in  other  cases  (§  6278),  445 

note  to  id.,  446 
certificate  of  authentication  of  {§  5279),  446 

note  to  id.,  446 
certificate  of  officer  taking  (§  5280),  447 

notes  to  id.,  447 
when  may  be  read  in  evidence  (§  5281),  447 
how  long  must  be  filed  to  be  read  (§  5282),  447 
fees  for  taking  (§  5283),  447 
exceptions  to  (?  5284),  448 
to  be  in  writinjr,  448 

note  to  id.,  448 
what  exceptions  to  be  filed  before  trial  (§  5285),  448 

notes  to  id.,  448 
when  exceptions  to  heard  and  determined  (§  5286),  448 

note  to  id.,  449 
error  of  court  in  ruling  upon  exceptions  to — waived  unless  excepted  to 
(§5287),  449 

note  to  id.,  449 
forms  in  relation  to— Nos.  264,  268—449-452 
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aubpoBtia  for  wiiniws  issued  by  officer  (i  5248),  4'i9 

see  Index  Tablk  or  Prkckokxta  and  Fouu 

Deputies- 
powers  of  as  to  duties  enjoined  bj  statnto  on  officer  (}  4949),  281    ' 

see  notes  to  sec.  4949—281 
of  sheriff  may  execute  sheriff's  deed,  119 

Description- 
effect  of  in  appraisement  of  land  sold  on  ezecation,  142 
defect  of  in  levy  by  execution  may  be  supplied  by  parol,  145 
of  real  property  in  action  to  recover  possession  of  (2  509J),  356 

Destroyed  Records— 

restorinR  (§?  iSAO,  5:{39a,  etc.),  129 
sec   1255  repealed,  129 

Diminution  of  Record— 

how  sugKcsied,  uiid  how  full  record  obtained,  127 
certiorari  to  lower  court  abolished.  127 

Directors  of  Corporation— 

when  personally  liable  to  stockholders  ({  3314),  1205 

Discharge— 

of  defendant  arrested  for  debt,  by  deposit  of  money  ({  6499),  91 

of  bail  by  f'Urrender  of  person  arrested  for  debt  to  sheriff  (3  5512),  94 

uf  imprisoned  debtor  for  non-payment  of  jailer's  fees,  form  101 — 108 

Disclaimer— 

when  defendant  disclaims,  who  to  pay  costs  (3  6346),  591 

Discretion— 

l*>;:iil,  defined,  146 

Discovery- 
action  for— when  mny  be  brought  (2  5239),  455 

note  to  id.,  455 
action  for,  in  case  of  money  or  property  lost  at  Kaniins.  etc.  (}  4274),  1191 

Dissolution  of  Corporation— 

when  corporation  miiy  petition  for  dissolution  ((  6651),  1055 

what  petition  must  contain  (}5652),  1055 

affidavit  to  be  attached  to  petition  (}  5653).  1056 

notice  of  the  pendency  of  petition  ({  5654),  1066 

ben  ring  liefore  master  ({  6666),  1056 

when  judjtment  for  dissolution  to  be  rendered  (}  6656).  1056 

who  may  be  appointed  receiver  upon  dissolution  ({  6657),  1056 

powers  of  such  receiver  (J  5658),  1056 

unpaid  snliscripiions  to  be  collected  (J  5659),  1067 

duties  of  trustees  (J  5660).  1057 

transfers  pending  action  void  (}  5661).  1057 

duties  of  creditors  and  other  persons  (J  6662).  1067 
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meeiing  of  creditors  of  (§  5G6H),  1057 

how  contingent  engapemenis  on  contracts  of — discharged  (§  5GC4),  1058 

receiver's  compensation  (§5G6J),  10.";8 

receiver  may  retain  mcnjj-  for  certain  purposes  (5  5GG6),  1058 

how  distribution  to  be  made  Q  56fi7),  1058 

when  dividend  may  be  made  (§  5GG8),  1059 

receiver  to  act  on  order  of  court  (2  5GG9),  1039 

accounts  of  receiver  to  be  rendered  to  court.  (?  5GT0),  1059 

report  of  referee  on  receiver's  account  (§  5G71),  1059 

further  duties  of  receiver  (§  5672),  1059 
when  one-fifth  of  stockholders  may  require  dissolution  of  (§  5G73),  1060 
how  certain  corporations  may  surrender  charier  (§  5G74),  lOGO 
directors  at  time  of  didsolution  may  settle  affairs  of  corporation  (2  5075), 

1060 

note  to  id.,  1061 
•when  the  last  board  of  directors  of,  is  without  a  quorum  (§  567G),  1061 
petition  under  sec.  5G7G  (§  5677),  1061 

trustees  appointed  succeed  to  rights  of  predecessors  (§  5678),  1062 
no  action  shall  abate  by  reason  of  (§  5679),  1062 

note  to  id.,  1062 
judgments  by  or  against  such  corporation  mny  be  enforced  (2  5G80),  10C2 
title  of  property  of— lo  pass  to  trustees  (§  5G81),  1062 
trustees  personally  liable  for  an  abuse  of  trust  (2  5682\  1002 
such  corporation  may  prosecute  action  in  its  own  name  (2  5683),  1063 

may  also  be  sued  by  corporate  name,  and  service  of  process  ou  (25G84), 
1063 
judgments  for  or  against  may  be  revived  (2  5685),  1063 
error  may  be  prosecuted  for  or  against  (2  568G),  1063 
directors  may  appoint  trustees  to  settle  affairs  of  corporation  (2  5087), 

1063 
removal  and  duties  of  trustees  of  (2  5688),  1064 
application  of  existing  laws  to  corporations  created  prior  to  1851  (?  3234), 

1064 

forms  658-664—1064-1069 

Divorce  and  Alimony— 

what  proceedings  for  alimony  a  lis  pendens,  115 

decree  for  alimony  does  not  operate  as  a  lien  on  lands,  unless  made  a 

charge  on,  156 
courts  of  common  pleas  have  jurisdiction  of,  1127 
for  what  causes  divorce  may  be  granted  (§  5689),  1127 

notes  io  id.,  1127,  1128 
residence  of  plaintiff— where  petition  to  be  filed  (2  5690),  1128 
residence  of  wife  not  to  be  affected  by  that  of  husband  (§  5691),  1128 
service  when  defendant  resident  of  tlie  state  (2  5692),  1 128 
notice  when  defendant's  residence  unknown  (2  5G93),  1128 
when  cause  may  be  heard  (2  5G94),  1128 
answer,  hearing,  and  judgment  (2  5695),  1129 
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(Jivurce  Dot  to  affect  li-giiiinnc}-  of  children  (2  M>9<i),  1 129 

testimony  and  admissiuns  ot  the  parties,  coni]>«:teDcjr  and  effect  ofd  &€97), 

1129 
evidence  or  marriace  (?569R).  1129 

rigbta  of  wifu  Rurvivinu  hiishniid,  as  widow  wneo  dirorce  granted  for  agrct- 
sion  of  busbind  {i  5ti99),  1129 
notes  to  id.,  liHU 
when  divorce  cranted  for  nccrpsxion  or  wronK  of  wife,  sbe  ii  barred  of 
right  of  dower,  etc.  (5  -J-  "0),  1 1:»0 
n«>tc  to  id.  ^1131 
application    for    alimony    pendente    lite — parties    defendant — iojanction 
(2  5701)  1131 

notes  to  tU.  1^1.  1132 
alimony  oiuses  for  wliicli  same  may  be  allowed  (2  5702),  1132 

notes  to  id..  1132 
proceeding  on  petition  for  alimony  alone  (}  5703),  1132 

notes  totU,  1133 
chnnire  of  venae  in  (2  5704).  Ii:i3 
injunction  ajzainst  hu^band  in  action  for,  to  prevent  disposing  of  bis  prop* 

erty,  ttc.  (2  5705),  11:U 
appeal — not  allowed  from  decree  of  divorce — allowed  from  decrco  for  ali- 
mony (25706),  1131 
lies  for  dismissint;  action  for  divorce  without  final  bearing,  1141 
forms  697-705— li;W-l  141 

Docket  and  Calendar— 

olbcr  than  tliosv  prescribed  by  statute,  made  by  clerk  for  convenienco  of 

court,  etc.    125 
appearance — entries  on,  and  iheir  effect  (2  4958),  125 
what  conveniect  to,  note  on,  12C 

Dormant  Judgment— 

when  jud;;tncnt  becomes  (2  5380),  129 

does  not  apply  to  order  for  sale  of  specific  property,  129 

when  judgment  becomes  (2  5380),  159 

this  section  does  not  apply  to  decree  for  pale  of  specific  property.  159 
when  lia<)  become  so  during  injunction  a^^ainst  execution,  ou  dissolving, 

will  order  e-zecution,  159 
but  not  to  affect  title  of  purchn«er,  159 
remedy  on  injunction  bond,  159 
proceedings  in  error  do  not  operate  to  prevent,  159 
taking  execution  from  derk'n  office,  nnd  returning  without  delivering  to 

sheriff,  not  an  if  suing  of,  159 
execution  issued  on  will  bo  sot  aside,  nnd  goodi  r«*stored,  etc..  ICO 
judgment  creditor  who  is  party  to  action  to  subject  mortgaged  lands,  not 

affected  by.  160 
when  Dcnior  i^  not  entitled  a^  against  junior  not  dormant,  ICO 
when  postponed  to  subsequent  morigago  lien,  ICO 
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when  revivor  of  will  not  defeat  title  of  purchaser  from  judgment  debtor, 

160 
limitation  of  time  for  proceedings  to  revive  (§  5368),  621 

Dower- 
not  affected  by  homestead  laws  (§  5443),  173 
action  for  dower  does  not  abate  by  death  (§  5145),  390 
widow  may,  by  answer  in  partition  or  proceedings  by  administrator  to  sell 
lands,  waive  assignment  of  dower  by  metes  and  bounds  by  answer,  and 
elect  to  be  endowed  out  of  purchase-money,  and  effect  of  such  answer 
(§§5719,  6720),  811 
commissioners  in  partition  to  assign  (§  5771),  828 

see  Husband  and  Wife 
of  what  estates  widow  to  be  endowed  (§  4188),  855 

notes  to  id.,  855-863 
what  jointure  bars  dower — when  widow  has  right  of  election  between  them 
(§  4189),  863 

notes  to  id.,  863-865 
effect  of  defective  conveyance  in  lieu  of  (§  4190),  865 
effect  of  eviction  from  jointure  {§  4191),  865 
adultery  of  wife  bars  her  right  to  (?  4192),  865 
right  to  in  lands  given  up  by  covin  of  husband  (?  4193),  G85 

see  Husband  and  Wife 
assignment  of— how  heirs,  etc  ,  may  assign  (§  5707),  865 
petition  for,  by  widow  (§  5708),  8  6 

note  to  id.,  806 
in  action  for,  leases  and  lien-;  may  be  presented  by  cross-petition  (§  5709), 

866 
proceedings  when  land  situated  in  different  counties  (2  5710),  866 
proceedings  in  case  of  death  of  widow  before  assignment,  and  after  action 
brought  for  (§5711),  866 
note  to  id.,  867 
appointment  of  commissioners  to  assign — duty  of  sheriff  (§  5712),  867 

note  to  id.,  867 
proceedings  upon  return  of  commissioners,  etc.,  of  assignment  of  (§  5713), 

867 
how  assigned  when  estate  is  indivisible  (§  5714),  867 

note  to  id.,  867 
dower  allowed  during  pendency  of  action  for  (§  5715),  868 
what  improvements  to  be  excluded  in  estimating  yearly  value  of  (§  5716), 

868 
minor  heir  not  to  be  prejudiced  by  collusive  assignment  of  (§  67l7),  868 

note  to  id.,  868 
costs  in  action  for  (§  5718),  868 
petition  to  discharge  land  of  dower  of  insane  woman  (§  5722),  8C8 

note  to  id.,  869 
appraisement  if  women  found  to  be  insane  (§  5723),  869 
proceedings  on  report  of  same  to  court  (2  5724),  869 
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how  dower  of  insane  woman  barred  ({  5725),  869 
forms  569-571—883-885 
forms  555-5G8— 870-875 
rijcht  of  wife  to,  not  affected  when  divorce  granted  for  aggression  of  hoi- 
band(2  5699),  1129 

notes  to  id.,  1130 
barred  when  divorce  granted  for  aggression  or  wrong  of  wife  ({  5700),  1130 
note  to  tcf^  1131 
Drayman- 

what  property  of  exempt  from  execution  (}  5431),  1C5 

^ectment  or  Action  to  Becover  Possession  of  Real  Property- 
petition  in  such  action,  what  sufficient  (§  5781),  749 

notes  to  id.,  749,  750 
answer  in  such  case,  what  sufficient  (}  5782),  750 

notes  to  id..,  750,  751 
estoppel  in  pais  in,  751 
petition  by  tenant  in  coram'on  in,  against  co-tenant  (i  5783),  753 

note  to  trf.,  752 
recovery  when  ritrht  terminates  during  action  (i  5784),  753 

note  to  id.,  752 
defendant  in  may  have  benefit  of  occupying  claimant  law  (J  5785),  752 

formn  in,  474-481 — 752-757 

see  BonxDABT ;  Occcptiko  Claimant 

Elections- 
sec  contests  of,  IIGO 

Entailed  Estates- 
sale  cf,  785 

statute  limiting  entailments  (i  4200),  785 
who  may  obtain  sale  of  entailed  and  incumbered,  etc.,  estate  (25803),  785 

notes  to  id.,  795,  786 
sale  of— what  petition  to  contain,  and  who  to  be  made  defendants  (3  5801). 
786 

note  to  id^  786 
order  for  sale  and  efiect  of  sale  of  (S  5805),  780 
■ale  of  may  be  had  by  consent  [i  5806),  787 

and  note,  787 
sale  of— report  and  confirmation  of  sale  and  deed  ordered  to  bo  made  to 

purchaser  (?5j*07),  787 
how  proceeds  of  sale  disposed  of  (}  5808),  787 

note  to  id.,  787 
how  proceeds  of  sale  of  may  be  invested  (?  5809),  787 
who  to  receive  income  arising  from  proceeds  of  sale  of — to  pay  taxes,  ex- 
penses, etc.  (§  5810),  788 
ouch  estates  may  be  leased  ({  5811),  788 
religious  use — sale  of  property  in  certain  cases  given  for  (i  5812),  788 

DOtes  to  id.,  789 
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necessary  party  to  proceedinjis  (?  5813),  Y89 
sale  of,  etc.,  of,  forms  507-513—789-795 

Eqmty— 

proceedings  in  court  of  chancery,  1245 

the  pleadings  and  process,  with  analysis  of  bill  in — its  nine  parts,  1245-1248 
respondent's  (defendant's)  pleadings,  1248 
form  of  bill  in  adapted  to  code,  1268-1270 
Error- 
petition  in  for  granting  or  refusing  to  grant  discharge  of  attachment 

(§  5563a),  386 
court  shall  fix  time  in  which  petition  in  error  shall  be  filed  {§  5563b),  387 
when  administrator  for,  etc.,  may  file  such  petition  in  error  (§  5563c),  387 
jurisdiction  and  procedure  in — what  a  final  order  is  which  may  bo  reviewed 

in  (§  6707),  631 
jurisdiction  of  common  pleas  court  in  (§  6708),  G31 
jurisdiction  of  circuit  court  in  (§  6709),  631 
jurisdiction  of  supreme  court  in  (§  6710),  631 

notes  to  sees.  6707-6710-632-639 
the  record,  etc.,  in  supreme  court  must  be  printed  (§  6711),  G39 

notes  to  id.,  639,  640 
when  and  what  penalty  supreme  court  may  assess  on  affirmance  (§  6712),  640 

note  to  id.,  640 
petition  and  summons  in  error  (§  6713),  641 

notes  to  id.,  641-644 
issue  and  service  of  summons  ia  error  (§  6714),  644 

notes  to  id.,  C44 
not  to  issue  in  favor  of  party  who  has  waived  error  on  the  record,  unless, 

.etc.  (?  6715),  644 
what  must  be  file  1  with  petition  in  error  (§  6716),  644 

note  to  id  ,  GJ4 
transcript  of  recoid  to  be  furnished  party  to  institute  proceedings  in  error 

on  tender  of  fees  (?  6717),  645 
how  execution  of  judgment  or  order  in  review  on,  stayed  (§  6718),  645 

notes  to  id.,  646 
who  need  not  give  undertaking  in  error  (§  6721),  647 

when  execution  may  issue  after  undertaking  in  error  given,  by  executing 
restitution  bond  (§  6722),  647 

note  to  id.,  647 
limitation  of  time  for  the  prosecution  of  error  (§  6723),  647 
right  saved  as  to  one,  when  saved  to  all,  and  when  not,  647 

and  notes  to  sec.  6723 — 647,  645 
from  justices  of  the  peace — how  judgment  stayed  on  (?  6724),  648 
proceedings  when  judgment  of  justice  of  the  peace  affirmed  (§  6732),  G49 

note  to  id.,  649 
same  when  judgment  of  justice  reversed  (§  6733),  649 

not«  to  id.,  650 
stay  of  exeeutio't  in — in  cases  not  provided  for  by  sec.  6718  (§  6725),  652 

note's  to  id..  652 
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undertaking  mentioned  in  MC.  6718  roust  b«  approved  before  esecation 

stayed  (\  6719)   M6 
substitute  for  undertakinfc  ({  5720),  646 
proceedings  after  judi;ment  or  final  order  is  reveraed  ((  6726),  662 

notes  to  id.,  6o3,  664 
cost^on  {I  6727),  654 

notes  to  id.,  654,  655 
mistake  of  clerk  not  a  ground  for  error  until,  etc.  {}  6728).  655 
nor  rendering  judgment  before  action  stood  for  trial  regularly  ( j  6729),  666 

notes  to  u/^  655 
when  circuit  court  to  assess  penalty  on  affirmance  {\  67:^),  65.) 

note  to  id.,  655 
writs  of  error  and  certiorari  abolished  in  Ohio  practice  (J  t>7:{l),  655 

notes  to  id.,  656 
to  supreme  court  from  superior  court  of  Cincinnati  in  general  term  ({  499), 
658 

notes  to  trf.,  658 
error  from  special  to  general  term  of  (}  499a),  658 
notes  to  id.,  658,  659 
forms  in,  400-412—659-666 
how  error  case  in  supreme  court  may  be  conducted  by  counsel,  666-669 
forms  4  KM  17— 669-671 

see  Writ  ok  Error  por  Review  bt  Supreme  Court  op  Uxited 
States 
in  case  of  order  discharging  or  refusing  to  discharge  attachment  (I  5563a), 

677 
filing  petition  in  error  to  reverse  order  discharging  (?  5563b),  677 
administrator,  etc.,  may  file  petition  in  (3  5563c),  677 

notes  to  id.,  678 
in  case  of  order  discharging  or  refusing  to  discbarge  attachment,  forms 

422-432-678-684 
may  be  prosecuted  by  or  against  dissolved  corporation  ({  5686),  1063 
immaterial  to  be  disregarded  in  every  stage  of  action,  and  no  reversal  to 
be  had  therefor  (\  51 15),  362 

note  to  sec.  5116—362-364 
Eaoape— 

sheriflf  liable  for,  if  imprisoned  debtor  escape  from  insufficiency  of  jail.  93 
sheriff  liable    though   debtor   privileged   from    arrest — privilege   is   only 
debtor's,  93 

Estoppel  in  Pais— 

ill  action  to  recover  possession  of  real  estate,  761 
answer  setting  up  same.  763 
see  Boundary 

fxoeptions- 

to  depositions  (S  6284),  448 
Bote  to  id..  448 
to  be  in  writing,  448 
44 
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what  to  be  filed  before  trial  (§  5285),  448 

notes  to  id.,  448 
when  to  depositions  to  be  heard  and  determined  (§  5286),  448 

note  to  id.,  449 
to  ruling  of  court  upon  exceptions  to  deposition  waived  unless  excepted 
to  (§  5287),  449 

note  to  id. ,  449 
before  referee  on  trial  by — bill  of  exceptions,  etc.  (§  5213),  620 

notes  to  id.,  520,  521 
referee  must  sign  bill  of  (§  5216),  521 

note  to  id.,  521 

Exceptions  and  Bills  of  Exceptions — 

what  an  exception  is  (?  5297),  528 

when  aa  exception  must  be  taken  (§  5298),  528 

how  exception  must  be  stated  (§  5299),  528 

how  taken  when  facts  appear  of  record  (§  5300),  528 

when  bill  of  may  be  taken  (§  5301),  528 

note  to  id.,  528 
how  bill  of  to  be  taken,  and  when  to  be  filed,  etc.  (§  6302),  628 

notes  to  id.,  529 
immaterial  exceptions  (§  5303),  529 
when  exceptions  may  be  withdrawn  (?  5.304),  529 

notes  to  exceptions,  etc.,  529-538 

forms  321-331,  with  remarks  upon,  538-548 

Evidence- 
on  motion  to  discharge  attachment  (?  5563),  385 

notes  to  id. ,  385 
how  laws  of  other  states,  etc.,  made  competent  (§  6244),  468 

notes  to  id. ,  468 

Execution — 

law  awards,  upon  judgments  for  money  generally — need  not  be  expressly 

awarded  in  the  judgment,  119 
when  may  issue,  134 

when  clerk  may  issue  for  costs,  etc.  (?  1321),  134  , 

form  of  when  clerk  issues  (§  1321),  134 
when  "recipe  necessary  for  issue  by  clerk,  135 
wbat  costs  and  how  indorsed  on  execution  (§  1320),  136 
for  costs,  and  form  of  (§1323),  136 
applies  to  costs  in  all  causes  (§  1324),  136 
how  issued  and  directed  (§  5372),  136 
kinds  of  (2  5373),  136 
style  of  process  of  (§  4954),  137 
without  seal  is  void,  137 

what  property  subject  to  levy  and  sale  on  (§  5374),  137 
command  and  indorsement  on  writ  of  (§  5381),  137 
when  no  preference  given  to  several  writs  of  (§  5381),  138 
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when  pref«?reiice  obtained  by  prior  levy,  138 

goods  and  chattels  to  be  first  taken  on,  and  for  want  thereof,  lands,  etc. 

(§53H:il,  139 
when  ufficf  r  may  take  bond  for  delivery  of  property  levied  on  (9  53tM),  139 
notice  of  sale  of  ^oods  on  {'i  5iV<5),  13'J 
alias,  aeainst  goods  unsold  (i  b'.iS6),  139 

writ  of  sale  under  sec.  5386  presupposes  a  previous  valid  levy,  140 
if  writ  have^.  Ja.  clause  according  to  sec.  5:t8K,  it  will  support  a  new 

levy,  140 
public  and  private  sales  on,  of  goods,  etc.  ({  5387),  141 
lands  levied  on  by,  to  be  appraised   before  told  by  three  freeholders 

({53891,  141 
appraisement  can  not  be  dispensed  with,  141 
though  purchaser  not  a  paity,  would  take  good  title,  141 
two  appraisements  and  two  sales  on,  of  same  land,  and  second  appru8«> 

ment  one  levy,  valid  sale  can  not  be  made  on  first  appraisement,  141 
return  of  appraisement  by  sheriff  prima  facie  evidence  of  amount,  etc., 

of  142 
copy  of  appraisement  of  land  to  be  sold  on,  to  be  deposited  with  clerk 

(§53;>0i,  142 
for  debts  due  state,  etc.,  appraisement  not  required  ({  5391),  142 
when  appraisement  diminishes  judgment  lien  (S  5391),  142 
notice  of  sale  of  lands  on,  how  published,  etc.  (^  5393),  143 
when,  and  when  not  to  post  notices  of  sale  on.  143 

publication  of  notice  of  sale  of  lands  on,  in  German  and  Bohemian  news- 
paper (J  5394).  144 
return,  etc.,  of  writ  of  (?  5395!,  144 

duty  of  sheriff  when  money  made  on,  without  sale  (3  5396),  144 
when  to  be  returned  ({5418),  144 

return  of,  not  amendable  to  the  prejudice  of  other  liens,  144 
on  grant  of  injunction  staying,  sheriff  bound  to  restore  chattels  levied  on 

by,  146 
purchaser  liable  as  for  contempt  for  refusing  to  pay  for  land  bought  at 

sheriff's  sale  (3  5397 1,  145 
confirmation  of  sale  of  land  on,  and  order  to  make  deed  to  purchaser 

({  5398).  145 
execution  debtor  may  pay  debt  in  fall  after  >Af  and  return  of,  and  prevent 

confirmation,  14»» 
discretionary  power  of  court,  146 

on  motion  to  confirm  sale — what  court  can  and  can  not  consider,  146 
sale  of  real  estate  on,  must  be  confirmed  before  deed  can  be  ordered  made 

to  purchaser,  146 
for  what  judgment  debtor  can  not  resist  confirmation,  146 
printer's  fee  for  publishing  notice  of  sale  on,  may  be  required  to  be  paid  in 

advance  ({54031.  149 
where  sales  on  lo  take  place,  and  who  can  not  purchase  ({  6404),  149 
where  sale  of  land  on  to  take  place,  and  who  can  not  purchase  (}  6404X 

149 
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alias  against  lands  {'i  5405),  149 

when  creditors  order  separate  levies  on  separate  parcels  of  land  (§  5406),  149 

after  satisfaction  of,  balance  to  be  paid  to  defendant  (§  5408),  150 

title  of  purchaser  on  not  affected  by  reversal  of  judgment  (§5409),  150 

remedy  of  purchaser  when  sale  invalid — subrogation  (?  5410),  151 

proceedings  to  vacate  satisfaction  of  judgment  (§  5412),  151 

relief  of  officer  who  levies  on  and  sells  wrong  property  on  (?  5413),  151 

remedy  in  such  case  of  one  defendant,  or  of  co-surety,  who  pays  for  such 

property  (§  5414),  151 
new  appraisement  for  sale  on  t§  5416),  152 

no  credit  to  be  given  in  sale  of  land  on  without  consent  of  parties,  152 
mortgaged  premises  may  be  sold  on  credit  after  twice  offered,  etc.  (§  5417), 

152 
against  principal  and  surety  when  surety  certified  as  such  in  the  judgment 

(§5419),  152 
fees  of  appraisers  on,  153 

to  another  county,  and  how  returned  (§  5421),  153 
money  collected  on,  when  may  be  forwarded  by  mail  (?  5422),  154 
when  unpaid  taxes  to  be  paid  out  of  purchase-money  (§2854),  154 
upon  transcript  of  judgment  of  justice  of  the  peace  or  mayor,  may  issue  at 

any  time,  etc.  (§  5379),  159 
all  judgments  upon  which  execution  may  issue  become  dormant  if  execu- 
tion not  issued  in  five  years  (§  5380),  159 
does  not  apply  to  decree  for  sale  of  specific  property,  159 
taking  from  clerk's  office  and  returning  without  delivering  to  sherifi",  not  an 

issuing  of,  and  will  not  prevent  judgment  from  becoming  dormant,  159 
itsuing  upon  dormant  judgment  will  be  set  aside  and  goods  restored,  etc., 

160 
why  lands  subject  to  mortgage  can  not  be  sold  on,  160 
special  exemptions  from,  175 
no  exemption  from,  175 
when  wrong  property  levied  on,  and  officer  sued  for,  how  execution  plaintiff 

may  be  substituted  for  officer,  178 
form  of,  116—178 
same  when  one  defendant  certified  as  surety,  form  117—179 
notice  of  sheriff's  sale  of  goods,  form  118 — 180  i 

may  be  sold  at  private  sale,  motion  for,  form  119 — 180 
notice  of  motion  to  sell  goods  levied  on  at  private  sale,  form  121 — 181 
order  granting  such  motion,  form  122 — 181 
appraisement  of  property  in  such  case,  form  123 — 182 
return  of,  182 
venditioni  exponas,  form  124 — 182 

with^.  yh.  clause,  125 — 183 
against  partnership  in  firm  name  can  only  be  levied  on  partnership  goods, 

183 
issued  to  another  county,  to  whom  and  how  directed,  183 
redelivery  undertaking  when  goods  not  sold,  form  126 — 184 
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wh<>ii  no  tcotxlA,  land«  may  be  levied  on  and  most  be  appraised,  184 

oath  of  appraisers  of  lands  levied  on,  form  127 — 185 

inquetit  of,  form  I'iX — 18o 

motion  to  set  aside  appraisement,  form  130 — 186 

motion  sustained,  form  131 — 187 

overruled,   132—187 
return  of  inquest  of  appraisers,  form  129 — 186 
how  notice  of  sale  of  lands  published,  188 

proof  of,  form  IIM— 188 

same,  in  dailj  newspaper,  form  136 — 188 

same,  German  paper,  form  1:^6 — IH^ 

dispensinc  with  in,  form  137 — 189 
order  to  publish  notice  of  sale  of  land  in  Bohemian  newspaper,  form  138 — 

190 
approval  of  publication  of  notice  of  Hale,  form  139 — 190 
new  appraisement  when  property  twice  offered,  etc..  form  140 — 190 
motion  to  set  aside  levy  and  appraisement  on,  form  141 — 191 

order  {(rantini;  same,  form  142—191 
order  directing  for  what  amount  land   may  sell  on  execation,  form   143, 
191 

return  of.  form  144—192 

return  of  when  goods  not  sold,  etc.,  form  145 — 192 

return  when  debtor  entitled  to  homestead,  form  146 — 193 

return  setting  off  homestead,  form  147 — 193 
notice  of  sale  of  lands  on,  form  133 — 187 
inquest  of  appraisers  and  assignment  of  homestead,  form  148 — 194 

same,  form  149 — 194 
return  of  when  land  not  sold,  but  homestead  assigned,  152 — 196 
confirmation  of  sale  of  land  on,  and  deed  ordered  to  purchaser,  form  153— 
19« 

motion  to  set  same  aside,  form  154 — 197 
deed  to  purchaser,  form  155 — 197 

motion  to  have  satisfaction  vacated  when  wrong  property  sold  on,  form 
157—200 

notice  of  such  motion,  form  158 — 201 

grant  of  motion  in  such  case,  form  I.')'.) — 201 
when  sheriff  has  paid,  he  may  be  subrogated,  201 

notice  to  justice  of  the  peace  by  sheriff  of  claim  of  third  person  to  prop- 
erty taken  on,  lor  trial  right  of  property,  form  162 — 202 

proceedingH  before  justice  of  the  peace  in  such  case,  form  163 — 203 

oath  of  jurors  on  such  trial  of  right  of  property,  form  164—204 
debtor  may  pay.  against  his  creditor  ({  5482),  209 

what  personal  earnings  of  debtor  exempt  in  proceedings  in  aid  of  (i  5483), 
209 

affidavit  to  obtain  such  exemption  ((  5483),  209 
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suspension  of  when  judgment  was   rendered  before  action  stood  for  trial 

(§5862),  609 
stay  of  in  error  cases  (§  6718),  645 

notes  to  id.,  646 
how  stayed  in  other  cases  (§  6725),  652 

notes  to  id.,  632 
when  and  how  sta3'ed  on  giving   notice  of  appeal  from  common  pleas  to 
circuit  court  (§  5284),  696 
Execution  against  the  Person,  or  Arrest  after  Judgment — 
requisites  of  such  execution  i2  5447),  225 

such  imprisonment  of  debtor  operates  as  satisfaction  of  debt,  generally, 
225 

not  so  before  judgment,  225 
for  what  causes  may  issue  (§  5448),  225 
may  for  judgment  for  money  lost  at  gaming,  226 
by  whom  and  how  order  of  arrest  allowed  (?  5449),  226 

what  sufficient  to  state  in  affidavit  for  such  arrest,  226 
justice  of  the  peace  maj'  issue  order  of  arrest  (§  5450),  226 
when  no  affidavit  for  order  of  arrest  required  (§  5451),  226 
discharge  of  defendant,  by  delivery  of  property  (§  5452),  226 
land  may  be  surrendered,  226 

in  such  case  judgment  lien  on  other  lands  remains,  227 
when  and  by  whom  debtor  released  if  unable  to  perform  act,  or  endure  im- 
prisonment (?  5456),  227 
liability  of  sheriff  as  bail,  how  fixed  and  enforced  (§  5509),  227 

application  of  this  section,  227 
affidavit  for  arrest  when  defendant  was  arrested  from  judgment,  form  194 — 

228 
arrested  debtor  entitjed  to  prison  bounds,  but  execution  maj'  issue  against 

property  (§  5458),  227 
if  arrested  before  judgment,  debtor  must  be  charged  in  execution,  undar 

sec.  5451,  within  ten  days  (§  5455),  227 
for  failure  to  make  returns  of  order,  sheriflf  may  be  amerced,  227 
precipe  for  order  of,  form  195 — 228 
order  of  arrest,  form  186 — 228 
what  sheriffs  return  of  to  state,  229 
debtor's  undertaking  for  prison  bounds,  form  197 — 229 
affidavit  for  when  debtor  was  not  arrested  before  judgment,  form  198 — 230 

affidavit  in  support  of,  form  199 — 230 
allowance  of  order  of  arrest,  form  200—231 
discbarge  under  insolvent  laws,  281 
Execution  Debtor- 
after  satisfaction  of  execution,  balance  made  on  to  be  paid  to  (§  5408),  150 
Execution  Docket- 
proceedings  after  judgment  entered  in,  128 
what  to  be  entered  on  and  how  (?  5428),  128 
index  to  (g  5424),  128 
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what  property  of  unmnrried  women  exempt  from  (}  5426),  164 

beneficiary  funds  exempt  from  (}  6427),  164 

benevolent  societies,  what  property  of  exempt  from  (}  &428),  164 

property  to  extinguish  fires  (i  5-t29\  164 

what  property  of  heads  ot  families  and  widows  exempt  (3  5430),  164 

what,  of  ph}'8ician8,  draymen,  agricnlturists,  exempt  (}  5431),  166 

appraisement  of  property  exempt  from  {I  5432),  166 

ngbt8  to,  of  debtor,  to  be  enforced  in  all  courts  (}  5433),  166 

may  be  claimed  by  any  debtor,  though  not  a  resident  of  state,  166 

earnings  of  debtor  for  last  three  months,  when  exempt,  166 

attachment  debtor  may  claim  benefit  of — laws,  166 

when  property  to  be  selected  to  become  exempt  from,  166 

party  fined  tor  illegal  selling  of  intoxicating  liquors  not  entitled  to  benefit 

of  such  laws,  except  under  sec.  5430  (i  4.{63),  1182 
none  under  mechanic's  lien  laws  (I  3185),  1084 
none  under  execution  or  homestead  laws  for  fines  or  losses  at  gaming  on 

property  i8  4276),  1192 

Explanatory — 

ot  work,  etc.,  21 

Failure  of  Proof- 
not  variance  H  52%),  508 
notes  to  id.,  509 

Pee»— 

of  appraisers  on  execution,  153 

when  summons  is  issued  to  another  county  and  returned  by  mail  ({  6363), 
595 

Pemales— 

can  not  be  arrested  for  debt,  K7,  96 

Fictions— 

in  pleadings  abolished  (S5058),  329 

Fictitious  Name — 

when  party  may  be  saed  by  (i  6118),  364 

Fieri  Facias— 

what  iH,  140 

File  of  Court- 
paper  left  with  clerk  to  be  filed  is,  though  not  so  indorsed  by  him,  126 

Fine- 
defendant  may  be  arretted  for,  87 

defendant  iq  bastardy  case  may  be  imprisoned  for  failare  to  give  security, 
etc.,  87 

Final  Order— 

what  is,  that  may  be  reviewed  in  error  ($  6707),  631 
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Fire  Companies- 
property  of,  to  extinguish  fires,  exempt  from  execution  (§  5429),  164 
but  may  mortgage  same  (?  5429),  164 

Forcible  Detainer- 
bill  of  exceptions  in  (?  6610),  651 
notes  to  id.,  651,  652 

Foreign  Corporation— 

where  action  against  may  be  brought  (§  5030),  312 
how  summons  served  on  (J  5046),  322 
note  to  id.y  322 

Foreign  Execution  Docket- 
to  be  kept  by  sheriff  (i  1212),  129 
what  to  be  entered  on,  and  how  (?  1212),  129 

Foreign  Insurance  Company — 

where  action  may  be  brought  against  (§  5030),  312  / 

Foreign  Life  Insurance  Company- 
how  served  with  summons,  30 

Fraudulent  Conveyance— 

when  set  aside  by  creditors,  grantor  debtor  may  claim  homestead  in,  171 
no  defense,  in  action,  that  the  land  has  been  assigned  as  homestead,  171 
when  debtor  entitled  to  part  of  such  proceeds  in  lieu  of  homestead,  171 

Freeholder- 
term  defined,  185 

Gaming — 

winning  money,  etc.,  by,  etc.,  made  fraudulent,  for  which  winner  may  be 

arrested  and  held  to  bail,  89 
all  promissory  notes  and  contracts  having  gaming  consideration  in  whole 

or  in  part,  void  (§  4269),  1185 
remarks  and  notes,  1185-1187 

recover}-  from  stakeholder — remarks  and  notes,  1187,  1188 
gaming  contracts  void  (§  4269),  1189 

when  and  by  whom  money,  etc.,  lost  at  gaming  maybe  recovered  back» 
(§4270),  1189 

notes  to  irf.,  1189,  1190 
recovery  of  losses  in  lotteries,  etc.  (§  4271),  ..i90 
what  sufficient  to  allege  in  petition  in  such  action  (§  4272),  1191 
when  third  party  may  sue  (§  4273),  1191 

notes  to  td.,  1191 
action  for  di.scovery  (§  4274),  1191 

liability  of  property  for  fines  and  for  losses  occuring  thereon  without  ex- 
emption of  any  kind  (§4275),  1192 
note  to  id.,  1192 
leases,  etc.,  of  property  for,  void  (?  4276),  1192 
notes  to  id.,  1193 
forms  726-730—1194-1196 
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discb&rged   by   delivery   undertakinK    given    by   defendant   according  to 

(}5545),  :19 
bow  be  may  discbarge  bimaelf  from  liability,  62 
wben  be  may  pay  money  or  deliver  property  to  defendant  in  attacbment, 

62 
liability  of  C>2 
failure  of  to  appear,  or  to  answer  satisfactorily,  may  be  proceeded  againsi 

by  action,  63 
when  judgment  against  to  be  rendered,  63 
when  to  pay  costs.  63 
wben  in  contempt  of  court,  63 

wben  upon  bis  answer  garnishee  can  not  be  ordered  to  pay  money  or  de- 
liver property,  64 
written  notice  to  form  of,  45 — 66 
how  answer  of  to  be  made,  66 
order  of  court  upon  affidavit  of  interpleader  by,  70 
wben  be  complies  with  order  of  court  on  bis  interpleader  discharged  from 

liability  to  both  parties,  form  53 — 72 
judgment  against  in  action  for  unsatisfactory  answer  of,  form  1 10 — 122 
will  be  presumed  to  have  been  rendered  after  judgment  against  attacbment 

defendant,  123 
when  bound  by  order  of  attachment  ({  5538),  375 

notes  to  sec.  aSIiH — 376 
discharged  by  debtor  giving  restitution  bond  ({  5545),  377 

note  to  id.,  377 
when  garnishee  to  answer,  etc.  (i  5532),  378 

note  to  id.,  379 
answer  of,  clerk  to  transmit  to  proper  court  ({  5533),  379 
how  served  Q  5534),  379 
notes  to  sec.  5534 — 379 
to  appear  and  make  disclosure  (2  5647),  379 
when  plaintiff  in  attachment  may  have  action  against  {i  5551).  380 

notes  to  sec.  5551—381 
coats  in  such  action,  and  wben  garnishee  may  be  substituted  for  plaintiff  in 

such  judgment  (I  5552),  381 
when  judgment  may  be  rendered  against,  and  when  he  roust  be  discharged 

(}  5553...  :W1 

note  to  id.,  :«1-:W2 
debtor  of  corporation  may  be  garnisbeed  by  such  corporation  plaintiff  as 

to  stock  owned  in  it.  liHO 
may  pay  money  into  court,  or  to  sheriff,  and  discharged  from  liability  (O 

defendant,  etc.  'J  554«).  IJHO 
wben  may  be  attached  for  contempt  i}  5549).  380 
disposition  of  property  in  hands  of  <{  5550),  380 
judgment  barring  claimant,  etc..  where  garnishee   has  interpleaded,  and 

claimant  made  default,  form  111-123 
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Garnishment— 

aflSdavit  for  order  of,  61 

order  upon  such  affidavit,  61 
what  to  be  done  when  possession  of  property  can  not  be  obtained,  61 
when  and  how  garnishee  to  answer,  61 
how  garnishee  served,  62 

sheriff  and  clerk  and  other  court  oflBcers  may  be  garnished,  62 
of  railroad  company  in  certain  cases,  after  judgment  (??  5465-5471),  63 
when  defendant  in  attachment  substituted  for  plaintiff  in,  63 
oficer's  return  of  his  proceedings  in,  64 
affidavit  for,  form  43 — 65 
precipe  for  order  of,  etc.,  form  44 — 65 
where  garnishment  may  be  made,  66 

when  garnishee  files  affidavit  of  interpleader  in  action  against  him  for  un- 
satisfactory answer,  notice  to  third  party  to  appear  may  be  given  out  of 
state,  124 

and  service  of  order  of  attachment  and  notice  of  garnishment  on  gar- 
nishee (§  55H0),  337 

notes  to  sec.  5530—337,  338 
of  public  officer  (§  5531),  338 

notes  to  sec.  5531 — 338 
when  garnishee  to  answer,  etc.  {§  5532),  338 

note  to  id.,  339 
when  garnishee  to  answer,  etc.  (§  5532),  378 

note  to  id.,  379 
clerk  to  transmit  answer  of  garnishee  to  proper  court  (?  5533),  379 
how  garnishee  served  (§  5534),  379 

notes  to  sec.  5534,  379 
garnishee  to  appear  and  make  disclosure  (§  5547),  379 
corporation  plaintiff  may   garnish  stock  of  its  debtor  in  its  possession, 

380 
garnishee  may  pay  money  into  court,  or  to  sheriff,  and  be  discharged  from 

liability  to  defendant,  etc.  (g  5548),  380 
when  garnishee  may  be  attached  for  contempt  (§  5549),  380 
disposition   of    attached   property  in   hands  of  garnisheee — "garnishee's 

forthcoming  bond"  (§  5550),  380 
when  plaintiff  may  have  action  against  garnishee  (?  5551),  380 

notes  to  sec.  5551 — 381 
costs  in,  and  when  garnishee  may  be  substituted  for  plaintiff  in  such  judg* 
ment  (?5552),  381 

Qerman  Newspaper — 

advertisement  of  sale  of  attached  real  estate  in,  45 

how  same  dispensed  with,  45 

effect  of  mistake  in  not  to  invalidate  sale,  45 

how  German  publication  dispensed  witli,  45 

publication  of  notice  of  judicial  sale  of  land  in  (?  5394),  144 

Goods  and  Chattels— 

to  be  first  taken,  before  lands  can  be  on  execution  (§  5383),  139 
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Goods  and  Chattols— CS»n/inu«<f 

when  officer  m«y  lake  bond  for  their  delivery  on  ezecutioo  ({  5384),  139 

alias  execution  when  unsold  (S  5386),  139 

what  may  postpone  levy  on,  tu  subsequent  execution,  140 

public  and  private  sale  of  on  execution  (}  5387).  141 

levies  on,  how  made,  and  when  void,  157 

levy  upon,  of  enough  to  satisfy  execution,  satisfies  judgment,  157    . 

Guardian— 

of  inpane  widow  may  elect  that  she  be  endowed  out  of  the  proceeds  of  the 

judicial  sale  of  htnds  (g  5721),  811 
power  of,  to  act  for  ward  in  partition  (}  5772),  828 
powers  of  foreign,  in  partition  {i  5773),  829 

Guardian  ad  Litem— 

duties  and  compensation  of,  of  insane  party  defendant  {I  5001),  296 
for  infant  defendant  in  action  (I  5003),  2% 

see  notes  to  sec.  6003 — 290 
how  appointed  for  infant  defendant  (§  5004),  296 

see  notes  to  sec.  5004 — 297 
what  answer  of  to  contain  (i  5078),  346 

notes  to  sec.  5078 — 346 
Habeas  Corpus- 
person  arrested  for  debt  contrary  to  law  may  be  discharged  by  (2  5461),  97 
constitutionol  provisions  as  to — definition  of — explanation  of — and  notes 

upon,  1012-1015 
who  entitled  to  writ  of  (3  5726),  1015 

notes  to  id.,  1015-1018 
who  may  grant  writ  of  (i  5727),  1018 
requisites  of  application  for  (g  5728).  1019 
when  the  writ  will  not  be  allowed  (i  5729),  1019 
when  the  writ  must  be  granted  (3  5730).  1019 
who  to  issue  the  writ,  and  when  ({  5731),  1019 
how  prisoner  may  be  designated  (§5732),  1019 
requisites  of  writ  when  prisoner  in  custody  of  officer  (}  6733),  1019 
form  of  writ  when  person  not  in  custody  of  officer  (§  5734),  1020 
how  and  where  writ  of  may  be  served  (|  5735),  1020 
how  writ  of  executed  and  returned  (§  5736),  1020 
when  it  may  be  returned  to  another  judge  or  court  (J  5737),  1020 
what  shall  be  stated  in  the  return  of  the  writ  (}  5738).  1020 
such  return  must  be  signed  and  sworn  to  v2  5739),  1021 
adjournment  of  cause  (3  5740),  1021 
matttTM  of  mere  form,  etc.,  to  be  disregarded  by  court,  and  judgment  is 

(J  6741).  1021 
when  prisoner  may  be  committed  or  let  to  bail  (3  6742),  1021 
when  prisoner  must  be  committed  (3  5743),  1021 
when  return  to  writ  is  evidence,  and  whiMi  only  a  plea  (3  5744),  1022 
penalty  upon  clerk  for  refusal  to  is^ut*  wni  uf  (3  5745),  1022 
penalty  for  disobeying  writ  of  (3  5746),  1022 
persons  enlarged  upon  writ  of,  not  to  be  again  imprisoned  (3  5747),  1022 
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priRoner  not  to  be  removed  from  custody  of  one  officer  to  another,  unless, 

etc.  (?  5748),  1022 
no  person  to  be  sent  out  of  state  for  crime  committed  in  the  same  (§  5749), 

1023 

a  person  so  transported  may  have  action  (§  5750),  1023 
record  of  writs,  error,  etc.  (?  5751),  1023 
actions  for  penalties,  and  limitation  as  to  time  for  bringing  same  (2  5752)» 

1023 
fees  and  costs  in  (?  5753),  1023 

forms  637-648—1024-1028 
as  to  habeas  corpus,  ad  respondendum,  and  ad  satisfaciendum,  1028 

Head  of  Family- 
defined,  166 

Heir  Loom- 
duty  of  officer  replevying  (§  5820),  892 
note  to  id.,  892 

Homestead— 

when  sale  and  confirmation  of  b}'  probate  court  void,  168 

how  set  off  (?  5438),  168 

either  party  may  complain  of  (?  5438),  168 

re-appraisement  of  (§  5438),  168 

when  not  divisible,  how  and  in  what  assigned  (§  5439),  169 

allowance  in  lieu  of  (§  5440),  169 

abandonment  of,  destroys,  170 

what  not  abandonment  of,  170 
in  lieu  of,  may  be  claimed  in  personalty  when  debtor  does  not  live  on  land 

owned  by  him,  170 
personal  property  of  unmarried  man  attached,  who  afterward  marries,  not 

entitled  to  claim  in  lieu  of,  170 
what  assigning  insolvent  debtor  entitled  to  in  lieu  of,  171 
when  in  mortgaged  land  after  condition  broken,  though  such  debt  greater 

than  value,  171 
does  not  destroy  lien  of  judgment,  etc.,  upon,  171 
by  whom  $500,  in  lieu  of  to  be  claimed  (§  54411,  172 
demand  for  may  be  made  in  proceeds  of  real  estate  any  time  before  sale 

confirmed,  172 
can  be  claimed  in  land  fraudulently  conveyed  after  conveyance  set  aside^ 

171 
members  of  insolvent'partnership  not  entitled  to  in  partnership  property, 

172 
if  debtor  own  but  single  article,  less  in  value  than  $500,  his  wife  may  have 

same  set  off,  172  " 
when  debtor  waives  right  to  have  property  assigned  in  lieu  of,  172 
husband  and  wife  can  not  each  have  assigned,  173 
what  "  personal  property"  includes,  173 
sec.  5441  applies  as  well  to  attachment  as  execution,  173 
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wife  may  <l<>man<l  in  propertj  tnortptfi^  only  by  hnsband  [\  5442),  173 

^at  not  it  seems  if  roort^tage  executed  l>efore  iiiarriiit!e.  173 
return  of  execution  when  debtor  entitled  lo,  form  I4tt — 193 

return  of  aettinK  off  the  same,  form  147 — 193 
aangnment  of,  and  inquest  of  appraisers,  form  148 — 194 
what  amount  debtor  may  select  in  lieu  of,  195 
to  be  appraised  bj  appraisers,  195 
may  be  re-appraised  every  two  years.  193 
may  be  claimed  and  assigned  at  any  time  before  sale,  195 
motion  for  re-appraisement  of,  form  150 — H>5 
order  for  re-appraisement  of,  form  151  --19G 

can  not  be  had  afcainst  claim  secured  by  mechanic's  lien  ({  3185),  1084 
person  fined  for  illegal  sale  of  intoxicating  liqoors,  not  entitled  to  ({  4363), 

1182 
none  under  gaming  laws  fur  fines  or  losses,  etc.  i§  4275),  1192 
in  property  assigned  for  benefit  of  creditors  (J  6351),  1219 

Homestead  Exemption— 

to  what  mortgaged  property,  does  not  apply  ($  5434),  167 

nor  to  vendor's,  or  mechanic's  lien,  nor  taxes  (}  5434),  167 

nor  for  work  add  labor  less  than  $100 — 167 

who  entitled  to — who  may  demand — when  neither  husband   nor  wife  ca» 

make  demand  (9  5435),  167 
every  widow  entitled  to  demand,  167 

MC.  5435  applies  to  owner  of  supenttructure  and  to  lessees  ({  5436),  167 
family  of  decedent  entitled  to  (}  5437),  167 

Homestead  Laws— 

in  no  way  affect  dower  (}  5443),  173 
notes  to  td,  174,  175 

Husband- 
when  not  liable  for  contracts  or  torta  of  hii  wife  ({  3110),  293 

Husband  and  Wife— 

when  neither  can  make  demand  for  homestead  ({  5435),  167 
can  not  each  have  homestead  assigned  in  their  respective  properties,  1T3 
undo-  act  of  March  19,  1887—1309 
mutual  obligations  of  (i  3108),  1309 
rights  of  husband  as  head  of  family  (S  3109),  1309 
doty  of  husband  to  support  family  ({  3110),  1309 
interest  in  property  of  each  other  (}  3111),  1309 
may  contract  same  as  if  unmarried  (}  3112),  1309 
can  not  alter  their  legal  relations  (3  3113),  WW 

may  take,  hold,  and  dispose  of  property  as  if  unmarried  ({  3114),  1310 
neither  ailswerable  for  actn  of  other  (}  3115).  1310 
support  of  wife  when  huMhand  neglects  to  support  her  ({  31 16).  1310 
when  wife  abandons  husband  (}  3117),  1310 
how  deed,  mortgage,  or  lease  is  executed  by  ({  4106),  1310 
how  deed,  etc.,  of  married  person  is  executed  ({  4107),  1310 
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Husband  and  Wife— Contimied 

how  power  of  attorne.y,  etc.,  is  executed  (?  4108),  1310 

form  and  effect  of  such  power  of  attorney — revocation  of  (§  4109),  1310 

recording  power  of  attorney  (§4131),  1311 

revocation  of,  must  be  recorded  (§4132),  1311 
descent  and  distribution — 
distribution  of  personal  estate  (§  4163),  1311 

amount  of  personal  estate  to  which  widow  or  widower  entitled   upon  dis- 
tribution (§4176),  1311 
waste  by  tenant  for  life — effect  thereof  (§  4176),  1312 
estates  in  dower — 

of  what  estate  widow  or  widower  is  endowed  (§  4188),  1312 
conveyance  in  lieu  of  dower  (§4189),  1312 
effect  of  defective  conveyance  in  lieu  of  dower  (§  4190),  1312 
effect  of  eviction  from  premises  conveyed  in  lieu  of  dower  (4191),  1313 
when  person  dwelling  in  adultery  is  barred  of  dower  (§  4192),  1313 
where  lands  are  given  up  by  fraud,  etc.  (§  4193),  1313 
dower  forfeited  by  waste  (§  4194),  1313 

estate  by  curtesy  abolished,  vested  rights  not  affected  (§  4  of  act),  1313 
interpretation  of  word  "property"  as  used  in  sec.  3111  (§  5  of  act),  1313 
provisions  as  to  assignment  of  dower  (§  G  of  act),  1313 
what  sections  of  Revised  Statutes  repealed  (§  1  of  act),  1313 
'         act  does  not  affect  vested  rights,  nor  any  tjection  of  Revised  Statutes,  not 
expressly  amended  and  repealed  thereby  (§  4  of  act),  1313 
act  took  effect  March  19,  1887—1314 
action  by  wife  to  prevent  husband  from  squandering  her  property,  form 
722—1172,  1173 

Implied  Contract- 
under  code,  1232 

form  of  pleading  under  code  when  tort  waived,  1250 

Index- 
clerk  to  keep  to  execution  docket  (§  5424),  128 

Indorsement — 

upon  order  to  sell  attached  property,  44 
Infant  or  Minor — 

how  may  sue  (§4998),  295 

see  notes  to  set-.  4998 — 295 
how  summons  served  on  (§  5047),  322 

Informers — 

when  to  pay  costs  (§  5345),  591 

Injunction — 

against  attachment  debtor  when  garnishee  owes  him  negotiable  paper  not 
due,  73 

supplemental  petition  in  such  case,  form  56 — 73 
order  of  injunction,  form  57 — 74 
order  of  against  attachment  debtor — the  writ,  form  59 — 75 

disobedience  of  punishable  as  contempt  of  court,  75 
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Iqjnnotioii —  Qmtin  ued 

appeal  may  be  taken  from  order  of  common  pleaa  court  diasoUiniK — to  cir- 
cuit court  (?  6226).  683 
OR  ftrant  of  to  stay  execution,  sberifT  bound  ip  re«tore  chattels  to  owner,  145 
when  judgment  has  become  dormant  peiidinjt  injunction  to  prerent  execo- 
tion,  court  will  order  execution  on  dissolvini;  injunction,  159 
will  not  be  done  in  such  case  to  affect  title  of  purchaser,  159 
sole  remedy  in  such  case  on  injunction  bund,  159 
citixensof  this  state  maybe — from  prosecuting  attachment  in  another  state 

to  secure  exempt  personal  earnings  of  debtors,  166 
to  prevent  enforcement  of  judgment  sought  to  be  vacated  in  proceedinga 

afier  term  to  obtain  new  trial  (}  5361),  609 
remarks  upon  remedy  by,  931-933 
injunction  deBned  (\  5571),  933 

notetoirf.   933 
causes  for  injunction  (3  5572),  933 

notes  to  lU,  933,  934 
jurisdiction  oi  common  pleas  and  superior  courts  in,  to  eigoin  taxes  and 

assessmenU  (\  5848),  9:U 
parties  to  actions  to  enjoin  levy,  etc.  ({  5849),  934 
parties  to  actions  to  recover  back  or  enjoin  collection  (2  5850),  934 
amount  admitted  must  be  paid  or  tendered  and  undertaking  given  ({5861  J, 
934 

notes  tot<f..  934-943 
injunction,  when  and  by  whom  granted  (2  5573),  943 

notes  to  t<f.,  943,  944 
notice  o\  application  for  (2  5574  \,  944 
when  notice  required  (\  5575),  944 
injunction  bond  required  \\  5576),  944 

notes  to  tU,  944-946 
order  of  injunction  and  service  of  same  (\  5577),  946 

note  to  id.,  946 
service  of  order  of,  allowed  during  litigation  (I  5578).  947 
when  it  operates  (5579),  947 
note  to  id.,  947 
second  application  fur  {\  5580).  947 
note  to  id.,  947 
how  enforced  and  disobedience  of  punished  (\  5681),  947 
party  enjoined  may  apply  fur  further  security  (i  5582).  947 
aflSdavits  on  hearing  of  application  for  (\  5583),  948 
motion  to  vacate  or  modify  \\  5684).  948 
notes  to  id..  948 
affidavits  on  such  motion,  when  and  when  not  permitted  to  be  uaed 
(\  5585).  949 
defendant  moy  obtain  injunction,  when  ()  6586),  949 
notC4  tuiJ.  949 
forms  in,  605  618—950-960 
when  allowed  in  quo  warrantu  against  banking  aMociation  >'■  ••7>^<>t,  993 
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directors  of  may  be  enjoined  in  quo  warranto  proceeding  from  borrowing 

money  (?  6788),  994 
in  action  for  alimony  (§  5701),  1131 
to  prevent  husband  from  disposing  of  his  property,  etc.  (§  5705),  1134 

Inquest — 

of  appraisers  of  land  levied  on  by  execution,  form  128 — 185 

return  of,  form  129 — 186 
of  appraisers  on  execution  and  assignment  of  homestead,  form  148 — 194 

same,  149—194 

Insane  Person- 
how  may  sue  (§  4998),  295 

see  notes  to  sec.  4998 — 295 
how  to  defend  against  action  (2  5000),  295 

see  notes  to  sec.  5000 — 296 
duties  of  guardian  ad  litem,  or  trustee  of,  and  compensation  (§  5001),  296 
how  insanity  of  party  to  action  determined  (§  5002),  296 

Inspection,  etc.,  of  Documents- 
note  as  to,  452 
demand  upon  opposing  party  to  admit  genuineness  of  paper,  etc.  (§  5288), 

452 
adverse  party  compelled  to  produce  books  and  writings  (2  5289),  453 

notes  to  id.,  453 
inspection  of  books  and  documents  (§  5290),  453 

notes  to  id.,  454 
when  master  may  be  appointed  to  examine  and  report  upon  (?  5291),  454 
how  copy  of  written  instrument  obtained  (?  5292),  454 

forms  269-281—456-462 

see  Tabul.ited  Index  of  Precedents  and  P^'orms 

Insolvent  Debtor— 

who  assigns,  reserving  benefit  of  exemption  and  homestead  laws,  what  en- 
titled to,  171 

Insolvents,  Commissioner  of— 

certificate  of  discharge  by,  of  imprisoned  debtor,  discharges  sureties  on 
prison  bounds  bond,  though  discharge  in  insolvency  afterward  reversed,  98 

Insolvent  Law— 

when  putative  father  in  bastardy  entitled  to  benefit  of  (§  5627),  1146 

Instructions  to  Jury— (?  5190,  cl.  7.) 

further,  when  and  liow  given  by  court  (§  5194),  510 
notes  to  id.,  510 

Insurance  Company- 
domestic — where  action  against  brought  C§  5026),  311 

notes  to  sec.  5026—312 
how  summons  served  on  (§  5045),  322 
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Interest— 

judKoaenta  draw  six  per  cent  from  first  day  of  term  at  which  rendered,  on- 
less  suit  broasht  duritij:  term,  then  from  day  of  rendition — may  draw 
eight  per  cent  when  instrument  on  which  rendered  so  stipulate*,  119 

Interpleader— 

by  ftarnishce,  when  sued,  for  unsatisfactory  annwer,  C9 

aflSdavit  of.  form  51 — 69 

order  of  court  upon,  70 

notice  and  order  to  third  person  in,  70 

substitution  of  claimant  as  defendant  for  garnishee,  when  he  appears  io 

and  answers,  70 

order  of  court  upon,  form  52 — 71 
bow  service  on  alleged  cUiroant  made  and  veiified,  71 
discharge  of  liability  of  garnishee  to  both  parties  when  be  compHes  with 

order  of  court  in,  form  6H — 72 
judgment  barring  third  party  who  fails  to  appear,  etc.,  form  54 — 73 
affidavit  of,  before  answer,  and  what  to  slate  {i  5016),  306 

notei  to  sec.  501G— 306,  307 
when  officer  may  have  benefit  of  (I  5017),  307 

Interrogatories- 

may  be  annexed  to  pleadings  (S  5099),  !!51 

when  to  be  annexed  (i  5100),  251 
how  answers  to  enforced  l§  5101),  251 
form  of,  annexed  to  petition  to  subject  equities,  253 
may  be  annexed  to  pleading  (3  5099),  '.M6 

how  such  interrogatories  answered  (}  5100),  356 
how  answers  to  enforced  (3  5101),  353 

Intoxicating  Liquors- 
actions  fur  injuries  resulting  from  unlawful  sale  of,  remarks,  notes,  eta 

1178-1179 
liability  fur  causing  intoxication  (i  4356),  1179 

action  for  injury  or  to  means  of  support,  by   causing  intoxication — who 
may  bring,  etc.  (i  4357).  1180 
notes  to  tU,  1180-1181 
notice  to  seller  or  owner  of  premises  ({  4358),  1181 

record  of  notice  to  be  kept  by  clerk  of  township  or  municipal  corporar 

tion(}  4359),  1182 
effect  of  such  notice,  penalty,  etc.  (}  5360),  1182 
rights  of  married  women  and  minors — unlawful  selling  works  forfeiture  of 

lease  (H361).  1IU2 
penally  against  sellers  of,  for  giving  publicity  to  notice  ({  4ri62),  1182 
party  fined  for  illegal  selling  of,  not  eniitled  to  benefit  of  exemption  or 

homestead  law,  except  under  sec.  5430  ({  4363),  1182 
liability  of  owiier  of  premises  for  fines,  etc.  (2  4364),  1183 
notes  to  id.,  1183 
forms  724.  725—1184-1185 

Introduction,  l 
45 
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Inventory— 

and  appraisement  of  attached  property,  form  11 — ^37 

Issues- 
no  feigned— substitute  for  (?  4973),  288 

see  notes  to  sec.  4973—289 
what  trial  is  (§  5127),  572 
what  an  issue  is  (§  5128),  572 

notes  to  id.,  572 
how  issue  of  fact  is  raised  (§  5129),  572 

note  to  id.,  572 
how  issues  to  be  tried  (§  5130),  572 

notes  to  id.,  573 
what  issues  to  be  tried  by  court  (?  5131),  573 

notes  to  id.,  574 

Jail  Pees— 

in  imprisonment  for  debt,  how  paid  by  plaintiff  (§  5519),  95 
such  fees  fixed  by  sec.  1235 — 95 

sec.  5519 — no  application  to  imprisonment  under  bastardy  act,  95 
if  demanded,  and  not  pai>l,  imprisoned  debtor  may  be  released,  96 
when  sheriff  or  jailer  may  discharge  imprisoned  debtor  for  non-payment 
of  (§  5520),  95 

notice  to,  and  demand  upon  plaintiff'  to  pay  same  to  be  first  made,  95 
neither  sheriff'   nor  county    commissioners    bound    to    feed    imprisoned 

debtor,  96 
discharge  of  imprisoned  debtor  for  non-payment  of,  form  101 — 108 
Joinder  of  Causes  of  Actions— 

what  causes  of  action  may  be  joined  (§  5019),  307 
notes  to  &ec.  5019— :'.08,  309 
such  causes  of  must  aff'ect  all  the  parties,  and  not  require  different 
places  of  triaU§  50201,  :109 
causes  of  action  triable  in  different  counties  can  not  be  joined,  309 

one  triable  by  jurj-,  and  other  not,  may  be,  309 
in  foreclosure  of  mortgage  or  lien,  plaintiff  may  also  have  personal  judg- 
ment (2  6021),  309 

notes  to  sec.  5021—309,  310 
Joinder  of  Parties — 

of  plaintiff's  (§  5005),  297 

see  notes  to  sec.  5005 — 297 
of  defendants  (2  5000),  297 

see  notes  to  sec.  5006—298,  299 
Joint  Liability — 

when  under  sec.  5054,  judgment  maybe  had  against  some  only  of  joint 
contractors,  114 

Jointure— 

what  bars  widow  of  dower  when  she  has  right  of  election  between  them 
(§4189),  863 

notes  to  id.,  86.V865 
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Jointure —  Continued 

effect  of  defective  conreyance  in  lien  of  dower  (M190),  866 
pff'ect  of  eviclioD  from  all  or  part  of  jointure  ({  4191),  biS 

Journal— 

jnditmcnts  roust  be  entered  on  (2  &331),  126 

Judges— 

to  sign  complete  record  ($5333),  126 

siftnaiure  cf  not  euential  to  ralidity  of,  126 

Keneral,  constitutional,  and  statutory  provisions  relating  to,  1294-1296 

Judgment- 
ill  ttiireed  case  (36209),  617 

notes  to  wA,  517,  518 
what  a  judi^mcnt  is  (I  5:il0),  577 

notes  to  i'f.,  577,  578 
may  be  eivcn  for  or  n-.-ainst  one  or  more  parties  (}  5311),  678 

notes  to  t</.,  578,  579 
at  different  times  against  several  defendants  (}  5312),  679 

notes  to  trf.,  579,  580 
when  to  operate  as  conrcjance,  etc.  (}  5318),  584 

notes  to  id.,  584.  585 
against  married  woman  (S  6319),  6S5 

i:otrs  to  ill.,  686 
for  part  or  all  of  claim  on  failure  to  answer  (}  5320),  686 
how  dama;:cs  assessed  in  such  case,  id.,  585 

notes  to  id.,  585,  5SC 
by  confession — by  (Jcbtor  personally  in  conrt  (J  5321),  686 
pleadings  in  cnch  case  (}  5322).  58C 

note  to  t6.  id.,  58C 
how  such  jud;:mcnt  enforced  (}  5323),  866 
confession  if  by  attorney  {}  6324),  580 

notes  to  t(/.,  587 
when  to  bo  entered  against  verdict  (}  5328),  658 

notes  totJ.,  658 
when  to  be  entered  according  to  special  verdict  or  Gndings  {}  5337),  658 

notes  to  id.,  558,  559 
arrest  of  forms  334-33C— 559,  560 
manner  of  giving  and  entering  (i  5326),  688 
when  defendant  may  have  (I  5329  >,  588 

notes  to  id.,  ar.d  form  35^1 — 583 
rights  of  minors  reserved  by  for  one  ;^ear  (}  6330),  588 

note  to  t</.,  5S9 
when  and  liow  enteroH  against  secority  for  coats  ({  5344),  691 
in  legal  actions  carries  costs  ({  5348),  692 

notes  1 3  td,  592 
for  coats  when  recovery  less  than  $100,  and  justice  of  the  peace  had  jori*- 
diction  (J  5349).  593 

notes  to  id.,  693,  694 
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when  judgment  for  costs  rendered  acainst  plaintiff   '  5350),  594 

when  upon  rendering  judgmer.t  costs  are  in  discression  of  court  (2  5351), 

694 

notes  to  ill.,  594,  595 
forms  354-370—559-602 
can  not  be  taken  in  action  in  attachment  before  debt  due,  59 
dismissal  of  such  action  without  prejudice,  form  42—60 
against  garnishee,  when  to  be  rendered,  63 

when  rendered  against  plaintiff  in  attachment,  same  and  garnishee  dis- 
charged, 03 
in  attachment,  how  satisfied,  63 
valid  only  to  extent  of  attached  property  when  defendant  not  personally 

served,  64 
barring  third  party  who  fails  to  appear  on  interpleader  of  garnishee,  form 

54—72 
reversal  of  against  his  principal  discharges  bail  in  proceedings  of  arrest 

and  bail  (2  5516),  94  , 

personal,  against  mortgagor  constructively  served,  can  not  be  rendered, 

111 
without    service    of   process  upon,   or  appearance    of,   defendant,   void, 

111 
when  sec.  5054  authorizes — against  less  than  all  joint  contractors,  114 
must  bo  shown  by  petition  in  action  to  subject  equity,  to  be  a  lis  pendens, 

115 
by^  default  in  action  for  money  only  can  not  be  taken  for  more  than  amount 

indorsed  on  summons,  119 
by  default  when  all  defendants  personally  served,  form  107 — 119 
draws  six  per  cent  interest  from  first  day  of  term  at  which  rendered,  un- 
less action  brought  during  term,  then  from  day  of  rendition,  119 
may  draw  einht  per  cent  when  such  rate  specified  in  instrument  on  which 

rendered,  119 
law  awards  execution  on,  119 

by  default  after  service  by  jmblication  in  attachment,  form  108 — 120 
void  beyond  effects  attached,  121 

but  should  be  for  full  amount  of  claim,  why,  121 
in  action  for  sheriff  or  receiver  for  possession  of  attached  property,  form 

109—122 
may  be  rendered  before   judgment    against    defendant    in  attachment, 

122 
against  garnishee  in  action  for  unsatisfactory  answer,  form  110 — 122 
will  be  presumed  to  have  been  rendered  after  judgment  against  attachment 

defendant,  122 
barring  third  person  where  garnishee  has  interpleaded,  and   claimant  in 

default,  form  111— 123 
what  costs  included  in,  135 

obtained  on  unsealed  process  revived  without  objection,  valid,  137 
*     when  defendant  appears  to  action,  summons  nnncessary,  137 
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inoiioa  and  nntico  of  to  vacato  satisraclion  of — on  ezecotion  (}  5412),  151 
huw  against  principal  and  surely  citered,  and   bow  sarety  certi6ed  to,  and 

execution  in  such  case  (}  5419),  152 
consent  of  parties  in  open  court  that  one  defendant  maybe  certified  m 

surety,  sufficient,  153 
when  lien  of  attaches  to  land  or  floods  (}  5375),  155 

is  final  judgment  upon  which  execution  may  issue,  156 
lien  of,  creature  of  law,  1  j5 

co-rxten)ivo  with  territorial  area  of  court's  jurisdiction,  153 
of  superior  court  of  Cincinnati,  with  county,  155 
lien  of  attaches  to  vested  remainder,  held  by  legal  title — not  to  equitable, 

15C 
lien  of  not  lost  by  organization  of  new  coonty  which  includes  the  land, 

156 
lien  of  does  not  attach  to  after  acquired  land,  156 
when  lien  of,  by  confession  infeiior  to  one  obtained  on  process,  156 
Ken  of  limited  to  estate  of  jud;;mcnt  debtor,  157 
land  of  one  about  to  bs  sold  on  yoid  judgment,  though  not  a  party,  may 

appear  and  have  same  set  aside,  157 
levy  of  execution  upon  goods,  etc.,  sufficient  to  pay,  satisfies  judgment,  157 

not  so  as  to  levy  on  landj,  157 
lien  of  judgment  of  supreme  court  (3  5376),  158 

lien  of  common  picas  continues  on  appeal  to  circuit  court  (j  537G),  158 
bow  lien  of  restricted  ns  to  other  creditors  (J  5390),  161 
when  lien  of  loses  preference  as  agaiust  snbequcnt  bona  Jide  parchaben, 

(2  5415\  IGl 
in  amercement  against  sheriff,  form  203 — 236 
in  Actior.  of  creditor  to  subject  equities,  form  212 — 253 
in  action  to  set  aside  fraudulent  conveyance,  form  218 — 262 

same  when  no  notice  lias  been  given,  form  219 — 264 
upon  verdict,  form  223 — 265 
declaring  conveyance  in  trust  to  be  for  benefit  of  all  creditors,  form  225 — 

270 
action  upon  n  judgment,  272 
against  married  woman  (}  5319),  292 

see  notes  to  sec.  5319—292 
bow  pleaded  and  proved  (}  5U90),  352 

when  to  be  rendered  against  garnishee,  and  when  he  is  to  be  discharged 
a  5553),  .iSl 

notetot</..  .381,  .382 
after,  for  plaintiff  in  attachment  proceedings  (}  5555),  385 

nolo  to  id.,  :\H6 
effect  of,  for  defendant  in  attachment  (}  5554),  386 

note  to  u/..  :iS6 
'  none  can  be  rendered  in  action  in  attachment  before  debt  due  ({  5569),  388 
rendered  on  service  by  publication,  when  may  be  opened  (}  5353),  606 
notes  to  itL,  607 
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suspended  by  appeal  lo  circuit  from  common  pleas  conrt  (§  5235),  696 
set-oflf  of,  1224-1226 
how  obtained,  1226 

Judgment  Creditor- 
party  to  action  to  subject  mortgaged  premises  not  affected  by  his  judgment 
becoming  dormant,  160 

Judgment  Debtor— 

when  he  pajs  judgment  debt  in  full  after  sale  and  return  of,  may  prevent 

confirmation,  146 
when  title  of  purchaser  from  is  good  against  revived  dormant  judgment,  160 

Judicial  Notice- 
will  be  taken  of  the  first  day  of  term  of  court,  120 

Judicial  Sale- 
confirmation  of  sale  of  lands  at,  and  order  to  make  deed  to  purchaser 

(§  5398),  145 
when  master  commissioner  to  convey  (§  5399),  147 

Junior  Judgment—  '  » 

when  entitled  to  preference  over  senior  dormant,  160 
when  gets  preference  over  senior,  162 

as  between  lien  of  and  senior,  intervening  mortgage,  and  homestead  claim, 
160,  162 

and  note  as  to  sec.  5382 — 138 

Jurisdiction — 

of  defendant  in  attachment  may  be  acquired  by  constructive  service.  111 
if  no  service  of  process  upon  defendant  or  appearance  by  him,  court  no 

jurisdiction.  111 
personal  service  out  of  state  will  not  confer,  in  action  ^o-  conveyance  of 

lands  in  this  state,  113 
when  acquired  in  attachm  5560),  384 

note  to  id.,  384 
Jury- 
how  summoned  and  impaneled — common  pleas  court  to  determine  number 

of  persons  to  be  selected  (§  5162),  476 
how  jurors  to  be  apportioned  by  common  pleas  ct)urt  throughout  county 
(?  5163),  477 

note  to  id.,  477 
duties  of  trustees  of  townships  and  councilmen  in  selecting  *urors  (§  6164), 
477 

notes  to  id.,  477,  478 
notice  when  lists  not  returned  to  be  given  by  clerk  (§  5165),  476 
how  additional  jurors  selected  (§  5166)i  478 

see  forms  295,  296—479 
how  jurors  drawn  (?  5167),  479 
note  to  id.,  480 
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jurora  for  circuit  court  and  special  common  pl^as  term  (}  5168).  480 

8e«  form  297 — 180 
service  aud  return  of  venire  for  ({  5169),  481 

note  to  id.,  481 
names  of  jurors  not  served  to  be  returned  to  box  (}  5170),  481 

note  to  id.,  481 
when  talesmen  to  be  summoned  (}  5171),  481 
when  special  venire  may  issue  for  (}  5172),  482 

form  298.  Hiid  note,  482 
special  venire  for  when  slipriff  a  party  (}  5174),  483 

forms  299-301 — 183,  46i 
when  challenge  to  array  of  may  be  made  ({  5175),  484 

notes  to  id.,  484,  485 
causes  of  principal  challenges  to  jurors  (}  5176),  485 

notes  to  id.,  485,  486 
challenge  to  jurors  for  favor,  etc,  and  peremptory  ($  5177),  486 

notes  to  id. ,  486 
penalties  against  jurors  for  neglect,  etc.  (I  5178),  487 

note  to  id.,  487 
who  exempt  from  serving  on  juries  (§  5180),  487 

notes  to  id.,  487 
right  to  exemption  after  three  weeks'  service  in  year  (}  5179),  487 

note  to  id.,  487 
compensation  of  jurors  (2  5182),  487 

notes  to  id.,  488 
struck — bow  and  when  demanded  and  selected  (3  5185),  488 
in  Hamilton  county,  id.,  488 

notes  to  irf.,489 
striking  name  (J  5186),  489 

form  302—190 
how  made  up  on  trial  (}  5187),  490 

notes  to  id.,  490 
when  court  may  appoint  person  to  act  in  place  of  officer  in  striking  jaiy 

(5  51  as ),  490 
struck — cost  of,  and  its  continuance  (}  5189),  491 
must  consist  of  twelve  men,  519 

see  Occcpnxo  Cuiiiiaxt 

Joxy  Commiasionero— 

constitutionality  o<,  491 

in  Hamilton  and  Cujahoga  counties  ({  5189a),  491 
how  appointed  in  Hamilton  county  (}  5l89bK  491 
who  to  act  as  in  Cuyahoga  county  (2  5189b),  492 

form  303-493 
compensation  cf  1}  5189b),  493 
how  attempt  to  influence  punished  f}  5189c),  493 
bow  grand  and  petit  jurorsi  drawn,  and  venire  issued  {}  5189d),  493 
how  jurorii  to  be  summoned  (^  ^189b),  494 
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causes  of  challenge  of  jurors  (§  5189f),  494 

when  venire   directed  to  coroner  in   Cuyahoga  and   Hamilton  counties 

(§6189h).  494 
view  of  place  or  property  by  jury  (§  51891).  495 
penalty  when  juror  refuses  to  servo  (§  5189j),  495 
juror  not  required  to  serve  more  than  three  weeks  in  one  year  (§  5189k), 

495 
who  exempt  from  jury  service  (§  5189Z),  495 

note  to  id  ,  496 
fees  of  jurors  (§  5189m),  496 

Jury  Trials- 
right  of  should  be  limited,  17 

Justice's  Code- 
debtor  of  execuiion  debtor  may  pay  constable  the  amount  due,  209 

Justice  of  the  Peace- 
judgment  of— transcript  may  be  filed  in  common  pleas,  and  proceedings 
on  {§  5377),  158 
lien  of  such  judgment,  etc.  (§  5378),  \bS 
proceedings  before  on  trial  of  right  of  property  taken  on  execution,  docket 

entry,  etc.,  form  163 — 203 
may  issue  order  of  arrest  after  judgment  (§  5450),  226 

appeals  from,  see  Appeals 
has  jurisdiction  under  water-craft  law  where  amount  does  not  exceed  $300 
(2  5892),  1113 
appeals  may  be  taken  from  judgment  of,  in  such  cases  (§  5893),  1113 
disposition  of  property  nftcr  such  appeal  (§  5894^,  1113 
notes  to  id.,  1113,  1114 
in  Ohio  (const.,  art.  4,  sec.  9),  1287 

jurisdiction  of,  in  civil  matters,  conferred  by  statute — limiting  same  to 
township,  unless,  etc.  (§  582),  1287 
same,  in  particular  cases,  co-extensive  with  county  (§  583),  1287 
note  to  id.,  1288 
what  acts  valid  when  performed  by  out  of  county,  1288 
where  persons  may  be  sued  (§  584  >,  1288 
amount  of  jurisdiction  (§585),  1289 

note  to  id.,  1289 
amount  may  be  balance  of  larger  sum  (§  586),  1289 

notes  to  id.,  1289 
on  what  undertakings  jurisdiction  of  co-extensive,  with  county  (§  687),  1289 

note  to  id.,  1290 
in  what,  and  for  what  amount  jurisdiction  of,  exclusive  (§  589),  1290 

note  toirf.,  1290 
jurisdiction  of,  in  trespass  on  real  estate  (2  690),  1290 

notes  to  i'/.,  r.'90 
same  under  water-craft  law,  1290 
notes  to  same,  1290 
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no  jamdiction — in  what  cases  have  none  (?  591),  1290 
notes  to  id.,  1291 

Justification— 

in  libel  anJ  blander,  truth  may  bo  pleaded  as  (3  5094),  353 
notes  to  u/^  :^3,  354 
Land  — 

where  sale  of  on  ezecation   to  take  place,  and  who  can  not  porcbase 

(i  5404),  149 
alias  execution  nj^ninst  (§  5403),  149 

when  separate  creditors  order  levies  on  separate  tracts  of  (}5i06),  149 
of  one  not  a  party  about  to  be  sold  on  void  judgment,  may  appear  and  set 

same  aside,  157 
of  purchaser  at  judicial  sale  can  not  be  levied  on  before  he  bas  obtained 

deed  therefor,  157 
not  to  be  taken  in  execution  until  coods,  etc.,  ore  (5  '*:>83),  139 
levied  on  by  execution  to  be  appraised  by  three  freeholders  before  sold 

(}5389)   141 
such  appraisement  can  not  be  dispensed  with,  141 
purchaser  not  pnrly  would  take  p;ood  title,  141 

when  no  poods  found,  may  be  l-x  ied  on,  and  must  bo  appraised,  185 
notice  of  sale  of,  on  execution,  form  \X\ — 187 
order  directing  for  what  amount  may  sell  on  ezecation,  form  143— 191 

Lawyer  (The)— 
h?s  success,  19 
Law  of  Other  States,  etc.— 

how  proved  (?  5244),  468 
notes  to  u/.,  468 
Leap- Year— 

see  Days. 
Lease- 
unlawful  sellinir,  etc.,  of  iutoxicatini;  liqaors  on  premises  works  forfeitaro 

of  {H:'fit).  1182 
of  property  for  gaming  void  (}  4276),  1192 

Legal  Preparations,  5 

Legal  Presumption— 

not  to  be  pleaded  (3  5083),  349 

Legal  Principles— 

to  be  relied  on  rather  than  cases,  7 

Leave  to  Plead- 
when  n  party  may  plead  after  his  demurrer  ovemiled,  if  he  has  meritorious 
defense,  and  did  not  demur  for  delay  (S  5113),  358 
note.to  id.,  358 
Lessee- 
may  demand  homestead  (|  5436),  167 
for  on"  year  voi^i]  mt  Homnnd — mny  take  personally  in  lieo  of,  167 
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Iievy— 

of  executions  of  separate  creditors  on  separate  tracts  of  land  (§  5406),  149 
upon  goods  and  chaltels,  liow  made,  and  when  void,  157 
land  of  purchaser  at  judicial  sale  can  not  be  levied  on  before  he  has  ob- 
tained deed  therefor,  157 
upon  goods  sufficient  to  pay  execution,  satisfaction  of  judgment,  1575 

not  so  as  to  levy  on  lands.  157 
when  set  aside  leaves  parties  as  though  it  had  not  been  made,  162 
upon  lands  subsists  for  five  years,  163 

Levy  of  Execution— 

writ  of  sale  under  sec.  5386,  presupposes  previous  valid  levy,  140 

if  such  writ  have^.  fa.  clause,  sec.  5388,  it  will  authorize  a  new  levy, 
140 
what  not  abandonment  of,  140 
further  writ  of  may  direct  further  levy  (§  5388),  141 

Libel  and  Slander— 

petitioii  in,  what  averments  sufficient  (§  5093),  353 

notes  to  id.,  353 
truth  may  be  jdeaded  in  as  justification  (§  5094),  353 

notes  to  sec.  6094 — 353,  354 

Lien— 

of  judgment  on  lands,  when  restricted  by  appraisement  of  land  on  execu- 
tion (§  5391),  142 

of  judgment,  when  attaches  to  lands  or  goods  (§  5375),  155 

is  judgment  final  upon — upon  which  execution  may  issue,  155 

created  and  exists  only  by  legal  provision,  155 

co-extensive  with  territorial  are  of  court's  jurisdiction,  155 

superior  court  of  Cincinnati,  with  county,  155 

decree  for  alimony  does  not  operate  as,  on  lands,  unless  so  specified  in, 
156 
only  operates  on  legal  estate  or  interest,  156 

attaches  to  vested  remainder  held  by  legal  title,  156 

of  judgment  or  mortgage  not  lost  by  organization  of  new  county  embrac- 
ing the  land,  156 

of  judgment  docs  not  attach  to  after  acquired  land,  156 

when  Hen  of  judgment  rendered  by  confession  of  judgment  inferior  to  one 
obtained  on  process,  156 

of  judgment  lioiited  to  estate  of  judgment  debtor,  156 

of  judgment  of  sapreme  court  (§  5376),  158 

of  common  pleas  continues  on  appeal  to  circuit  court,  and  when  cause 
taken  to  supreme  court  (§  5376),  158 

of  judgment  of  justice  of  the  peace  or  mayor,  when  transcript  filed  in  com- 
mon pleas,  etc.   (§  5378),  158 

remains  same,  thou;;h  execution  may  be  issued  at  any  time  (t  5379),  159 

of  judimpnt.  how  restricted  as  to  other  creditors  (?  5390\  161 

when  judiimt^nt  lieu  lose-?  preference  as  against  subsequent  bona  fide  pur» 
chasers,  etc.  (§  5415),  161 
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property  not  levied  on,  will  not  be  saved  as  to  by  lery  on  other,  161 
priority  of  judgment — lost  though  execution  could  not  be  loTi?d  bec«DM 

of  parly  being  certi6ed  as  surety,  161 
(whether  now  the  law,  query ?>,  161 
priority  of  as  brrtween  judgment  and   mortgage  recorded  on  first  day  of 

term.  163 
of  justice's  transcript  filed  to  charge  lands  not  destroyed  in  land  assigned 

for  homestead,  171 
of  creditors'  action  to  subject  equities,  248 
of  railroad  contractors  and  subcontractors,  etc.,  see  MccnAKic's  Liuri, 

1093 

liis  Pendens— 

doctrine  of  does  not  apply  to  negotiable  paper  before  due,  114 
nor  to  one  not  made  party  to  the  suit,  114 

subject-matter  of,  must  be  specifically  described  in  petition,  114 

title  conferred  by  decree  in  action,  which  is  afterward  reversed,  does  not 
affect  title  of  purchaser  from  owner  of  decree,  when  error  proceedings 
begun  after  his  purchase,  114 

not  so  ill  case  of  action  to  charge  equitable  interest  in  land,  114 

when  and  what  actions  no  ice  to  third  persons  (}  5055),  114 

in  case  of  purchase  of  subject-matter  of  suit  void  as  to  plaintiff,  but  tiood 
between  the  parties,  114 

prosecution  of  action  must  be  close  and  continuous,  114 

none,  when  authority  of  person  other  than  a  deputy  officer,  not  indorsed 
on  summons,  114 

service  of  order  in  proceedings  in  aid  of  czecniion  upon  debtor  of  judg- 
ment debtor,  i.>>,  115 

creditor's  bill  not  a — against  one  who  purchases  under  a  superior  lien,  115 

what  proccedin<;8  for  alimony  n,  115 

as  to  suits  in  other  counties  (I  505ii),  115 

when  service  made,  or  publication  complete  (}  5055),  327 
notes  to  sec.  5055—327,  328 

as  to  suits  in  other  counties  (S  5056),  328 

Local  Action — 

when  lu  bu  brought  in  county  where  land  situated  (S  5022),  109 

when  in  either  county  if  entire  tract  situated  in  (}  5023),  109 

for  specific  performance  not  local  (}  6024),  109 

whether  action  to  subject  land  to  payment  of  judgment  must  bo  brought  in 

county  where  laud  situate — query  1  109 
administrator  may  proceed  against  lands  in  county  where  situate,  109 

liOttories — 

recovery  of  Josses  in,  etc.  ({  4271),  1190 

Lubatio— 

defendant  may  be  constructively  served  with  process,  as  if  sane,  111 
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Making  Parties  to  Judgments- 
how  parlies  not  served  made  partias  to  judgment  in  case  of  joint  contracts 

(?  5366),  621 
how  representatives  of  deceased  parties  to  judjjtnent  made  parties  thereto 

(2  5369),  621 
partners  individually  maybe  made  parties  to  judgment  against  the  firm 
(§  5370),  622 

note  to  id.,  622 
how  sureties  on  bond  of,  executor,  etc.,  made  parties  to  judgment  against 
(§5371),  022 

forms  388-399— G23,  630 

Malicious  Prosecution— 

plaintitf  in  ultachment  may  be  liable  to  action  for,  33 
may  bo  maintained  for  causing  arrest  for  debt,  89 

Mandamus- 
supreme  and  circuit  courts  have  original  jurisdiction  in — const.,art.  4,  sees. 

2.  6-961 ' 

notes  to  id.,  961 
mandamus,  what  it  is  (§  6741),  961 

notrstotU,  961,  968 
what  courts  have  juiisdiction  in — supreme,  circuit,  and  common  pleas  courts 
(§  6742),  968 

notes  to  id.,  968-970 
application  for  writ  of  (?  6743),  970 

notes  to  id.,  970,  971 
when  it  can  not  bo  issued  (?  6744),  971 

notes  to  id.,  971,  972 
when  peremptory  writ  of  may  issue  in  first  instance  (2  6745),  973 

note  to  tU,  972 
tho  allowance  of  the  writ  (§  6746),  972 
who  to  issue  writ,  what  it  shall  contain,  and  service  thereof  (§  6747),  972 

notes  to  id.,  972,  973 
when  defendant  may  demur  or  answer  (2  6748),  973 
reply  and  demurrer  (§  6749),  973 

note  to  id.,  973 
judgment  on  default  (2  6750),  973 
pleadin<:s  in  (2  6751),  973 
issues  of  fact,  how  tried  (2  6752),  973 
what  damages  ma}*  bo  recovered  in  (2  6753),  973 

note  to  iW.,  973 
such  recovery  shall  be  a  bar  to  any  other  action  for  damages  (§  6754), 
974 
when  costs  adjudjred  against  relator  (§  6755),  974 

penalties  i:i  (2  6756),  974 
when  awarded  a;:ainst  couniy  auditor  to  levy  and  assess  tax  (?  6757),  974 
when  couniy  auditor  deemed  officer  of  the  court  in  {§  6758),  974 
his  fees  in  such  cases,  id.,  974 
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sees.  6757,  6758  do  not  limit  (lift  power  of  (he  court  (}  6759),  975 
form*  61^-629—976-985 
Mandate — 

from  clrcoit  to  common  picas  court  on  appeal  {\  5239),  697 
note  to  id.,  697 
Married  Woman- 
bow  may  sue  and  be  sued  (}  49%),  291 

see  notes  to  sec.  4996—291,  292 
judgment  against  (J  5319),  292 

see  notes  (o  sec.  5319—292 
separate  property  oi(\  3108),  292 
under  her  sole  control,  power  (o  contract  ({  3109),  293 
right  of  to  defend  aclioii  for  horself  and  husband  (S  4997),  293 

see  notes  to  sec.  4997—294 
when  husband  not  liable  for  contracts  or  torts  of  wife,  except,  etc.  (3110), 

293 
when  has  power  of  head  of  family,  and  may  convey  property  as  /erne  aolo 

(5  3111),  293 
construction  of  sees.  3108,  3109  (}  3112\  293 
judgment  against  (}  5319),  585 

note  to  id~,  585 
how  errors  in  deed  of  may  be  cured,  etc.  (?  5872),  1050 

notes  io  id.,  1050,  1051 
mechanic's  lien  on  property  of  for  labor,  etc.,  under  contract  with  has- 
band({3192),  1086 

see  Ilt'SBAND  AND  WlFB. 

Marshaling  Liens— 

SCO  MoUTOAGE,  1170 

Master  Commissioner— 

when  to  convey  real  estate  sold  at  judicial  sale  (}  5399),  147 
when  sheriff  may  act  fur  and  as  (I  5100),  1 17 
court  may  appoint  special  to  sell  spcciCc  real  estate,  286 
appointment  of  (}  5219),  525 

notes  to  t</,  525,  526 
oath  and  bond  of  (J  5220),  526 
special  (3  5221),  526 

note  to  id.,  526 

see  Trial  bt 
in  Attachment,  questions  of  priority  in  may  bo  referred  to,  to  report,  etc. 
(J5559).  :W3 
Material  Allegation— 
what  is  (2  5082),  348 

note  to  id.,  349 
Mechanic's  Lien— 

homestead  exemption  does  not  apply  to  (}  6434),  167 

history  of,  and  rules  coverning,  (o  bo  liberally  construed,  lOSl,  1082 

upon  boats,  buildings,  bridges,  wells,  etc.  (}3134),  1082 

notes  to  tU,  1082,  1083 
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mode  of  obtaining  same,  record,  extent,  and  duration  of  (§  3185),  1083 
execation,  exemption,  and  homestead  laws  do  not  apply  to,  id.,  1084 

notes  loiU,  1084 
lien  for  labor,  etc.,  on  streets,  etc.  (§  3186),  1084 

mode  of  obtaining  lien  for  labor  on,  and  materials  for  roads,  ditches, 

etc.  (2  3187),  1084 
promissory  notes  for,  record,  extent,  and  duration  of  lien  (2  3187),  1084 
equality  of  liens  on  same  work,  lien  of  notes,  payments,  etc.  (§  3188),  1085 
proceedings  when  defective  title,  defeats  sale  of  property  oa  execution  to 

satisfy  lien  (?  3189),  1085 
how  lien-holder  may  forfeit  his  lien  and  become  liable  for  damages  (§  3190), 

1085 
proceedings  when  property  owner  beyond  reach  of  process  (§  3191),  1085 
rights  and  liabilities  of  executors  and  administrators  (?  3192),  10S6 
lien  on  properly  cf  married  woman  for  labor,  etc.,  under  contract  with  hus- 
band (§3192),  1086 
lien  of  subcontractor  upon  payments  due  head  contractor,  how  obtained — 
filing  statement  of  account,  promissory  note,  etc.  (§  3193),  1086 
notes  io  id.,  1087 
payments  to  be  retained  for  subcontractor,  etc.,  on  receipt  of  notice,  etc. 

(§3194),  10S7 
filing  of  statement  by  subcontractor,  etc.,  with  recorder  to  notify  fellow- 
laborers,  etc. — eflFect  of  failure  to  do  so — recorder's  fees  (§  3195),  1087 
Hen  to  secure  disputed  claim,  and  how  lien  forfeited  (§  319G),  1087 
owner  may  notify  llcn-holdcr  to  commence  suit  (§  3197),  1087 
pro  rata  payment  of  subcontractors,  etc.,  out  of  subsequent  payments  due 
head  contractor — promissory  notes,  etc.  (2  3198),  1088 
notes  to  ii.,  1088 
copy  of  statement  to  be  furnished  to  head  contractor,  his  duty — failure  of 
head  contractor  to  dispute  claim  or  to  arbitrate  it,  effect  of — priority 
of  claims  (§  3199),  1088 
disputed  claim  to  be  arb'itratcd  (§  3200),  1089 

remedy  of  subcontractor,  etc.,  when  his  contractor,  owner,  board,  etc.,  or 
both,  refuse  to  pay  (§  3201),  1039 
notes  to  id.,  1089 
no  appeal — only  error  in  such  case,  1089 
when  and  how  subcontractor,  etc.,  may  obtain  lien  on  the  property  of  the 
owner— date  cf  such  lien  (?  3202),  1090 

such  lien  entitled  to  priority  over  lien  of  head  contractor,  and  over  as- 
signments by,  and  attachments  against  him — promissory  notes,  etc. 
(§3203),  1090 
efifect  of  collmion  or  fraud  in  payment  of  principal  contractor  (§  3204),  1091 

notes  to  id.,  1091 
remedy  when  owner  suspends  work  without  consent  of  contractor,  etc. 
(§  3205),  1091 

note  to  id.,  1092 
remedy  by  action  cf  holder  of  (§  3206),  1092 
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laborers,  eic,  may  have  It^n  on  real  property  of  employpr — prceadeoMof 

lien — when  deemed  waired — whal  liens  have  priority  (}  32U6a),  1092 
to  whom  sec.  3206a  applies  (23206b),  1093 
of  railroad  tubcoit tractors,  etc. 
what  contracts  for  railroad  work  shall  stipulate — claims — order  of  priority 

(2  3207),  1093 
what  lien  shall  have  precedence — how  sach  lien  perfected — proceedingi 
under  (i  3208),  1094 
bow  notion  in  such  case  may  be  broaeht — who  may  join  as  plaintiffs, 
and  to  be  joined  as  defendants  (}  3209).  1093 
contractor,  etc.,  to  be  notified  of  time  of  payment— dispated  claims,  and 

how  adjusted  (3  3210),  1095 
to  whom  sees.  3207-3210  apply  (}  3211),  109C 
"owner"  defined,  id.,  1096 
meaning  cf  sees.  3207-3211  H  3211a),  1096 

notes  to  statutes,  1097 
instmctions  and  directions  under,  1097-1103 

forms  67»-68l— 1102-1 10:» 
chacges  by  statutes  of  1887—1 105 

Member  of  Ifegislattire— 

and  officerd  uf,  when  privileged  from  answerins  to  action  (}  5034),  314 

Miscellaneotis— 

as  to  reference  to  vairous  special  actions,  seo  1223,  122-t 
note-i,  1224 

Money  Had  and  Beceived— 

action  fur,  under  mechanic's  lien  law,  by  subcontractor,  etc.,  when   his 
contractor,  owner,  board,  etc.,  or  both,  refuse  to  pay  (}  3201),  1089 
note  to/t',  1089 
no  appeal  in  such  action — remedy  error,  1089 

Mortgage- 
to  foreclose — personal  judgment  can  not  bo  rendered  if  mortgagor  con- 

Blrucli»»-ly  served,  111 
of  real  estate  is  reeardid  in  equity  merely  as  security  for  mortcage  debt,  160 
in  foreclosure  of,  or  of  lien,  plaintiff  may  have  personal  judgment,  if  prayed 
for  in  petition  (}  5021 ).  309 

notes  lo  sec.  0021—309.  310 
foreclosure  of,  and  to  marshal  liens,  forms  720,  721,  and  notes,  1 170-1 172 

Mortgaged  Lands- 
may  bo  sold  ou  credit  after  twice  offered,  etc.  (2  &417),  152 

Mortgaged  Property— 

iiiu»t  be  ord<  red  (u  bo  sold  ({  5316),  583 

notes  to  i</.,  583,  584 
when  riiuated  in  moro  than  one  county,  how  court  nay  order  to  be  sold 
(i  6317).  584 
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Motion— 

for  sale  or  preservation  of  attached  property,  40 

motion  for,  form  15 — 41 

Eame,  for  sale  of,  form  16 — 41 

notice  to  defendant  of,  42 
to  confirm  sberifiF's  sale  of  attached  real  estate,  form  29 — 50 

how  long  filed  before  confirmation,  50 
to  sell  attached  personal  property  at  private  sale,  form  32 — 52 

affidavits  in  support  of,  53 
to  require  sheriflF  to  give  additional  security  in  attachment,  form  60 — 7T 

copy  of  to  be  served  on  sheriff,  77 
for  appointment  of  receiver  in  attachment,  form  60 — 79 
form  of,  G4— 79 
form  of  notice  of,  66 — 80 
to  vacate  order  of  arrest  of  debtor,  or  to  reduce  amount  of  bail  (§  5517),  95 

when  may  be  supported  aiid  opposed  by  affidavits  (§  5518),  95 
to  vacate  order  of  arrest  for  dcibt,  form  93—107 

notice  to  plaintifi"  of  hearing  of,  form  100 — 108 
on  to  confirm  sale,  what  court  can  and  can  not  consider,  146 
to  vacate  satisfaction  of  judgment  by  execution,  and  notice  of  (?  5412), 

151 
to  sell  goods  levied  on,  on  execution,  at  private  sale,  form  120 — 180 

notice  of  such  motion,  form  121 — 181 
to  set  aside  appraisement  of  real  estate  on  execution,  form  130 — 186 

same,  sustained,  form  131 — 186 

same,  overruled,  form  132 — 187 
to  set  aside  levy  and  appraisement  on  execation,  form  141 — 191 

order  granting  same,  form  142 — 191 
for  re-appraisement  of  homestead,  form  150 — 195 
to  set  aside  sale  made  on  execution,  form  154 — 197 
to  vacate  entry  of  satisfaction  when  wrong  property  sold  on  execution, 

form  157—200 
of  purchaser  to  be  subrogated  to  judgment  creditor's  rights  when  proceed- 
ings in  sale  of  real  estate  on  execution  defective,  form  160 — 201 
to  amerce,  notice  cf  to  be  given  officer  (§  5505),  233 

may  be  plea  or  answer  to  motion  to  amerce,  233 

facts  to  warrant  amercement  must  ba  set  out,  in  motion,  233 

slight  variance  between,  and  notice,  fatal,  233 
to  amerce  sheriff,  form  201 — 235 
for  revivor  of  dormant  judgment,  form  204 — 239 
what  is  (§5121),  365 

note  to  id.,  365 
when  several  objects  may  be  included  in  (2  5122),  365 
notice  of,  what  to  contain  (2  5123),  and  if  to  be  supported  by  affidavits, 
must  so  state,  id.,  366 

who  may  serve  such  notice,  and  how  service  proved  (§  5124),  366 
how  and  by  whom  service  of  notice  of  to  be  made,  upon  whom,  fees  for, 
etc.  (2  5125),  366 
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no  notice  required  of,  to  strike  pleadings  and  papers  from  fil«t,  etc.  ({6126). 

366 
to  discbarf^e  attachment  ({  6562),  384 
notes  to  sec.  5562,  385 
evidence  on  such  motion  (i  5563),  386 
note  to  id.,  ;J85 
to  set  aside  summons,  etc.,  on  account  of  fraud,  form  228 — 396 
how  heard  and  determined,  etc.,  3% 

order  setting;  same  aside,  form  229 — 3J»(; 
remarks  upon  subject,  396,  397 
same  motion,  form,  230 — 397 
order  setting  aside  summons,  etc.,  for  fraud,  form  231 — 398 

remarks  upon,  398 
when  should  precede  demurrer,  403 

Motion  for  New  Trial- 
see  N'kw  Trial 

Name— 

of  defendant  in  order  of  arrest  to  be  same  in  sound  (idem  aonana)  as  Uuit 

of  defendant,  90 
naming  him  by  initial  letters  of  Christian  name  not  sufficient  nnleta  iii- 

Btrument  sued  on  was  so  made  by  him,  90 

Negotiable  Paper— 

lis  pendens,  doctrine  of  does  not  apply  to  before  due,  114 

Newspaper— 

when  publication  may  be  made  in — not  published  in  county  ({  4966),  282 

New  Party- 
may  be  made  upon  counter-claim  (§  5074),  'M3 
on  set-off  (?  5076).  346 

New  Trial- 

on  motion  for  filed  during  term — for  what  canses  a,  may  be  granted  (}  5306), 
649 

notes  to  id.,  649-555 
when  will  not  be  granted  {I  5306),  655 
when  application  for  must  be  made  ({  6307),  555 

notes  to  id.,  555 
on  motion  for  filed  during  term — how  application  made  (}  6308),  666 

forms  332,  333,  and  notes  to,  556,  667 
afier  judgment  term — how  and  when  application  to  be  made  ({  5309),  603 

note  to  id. ,  603 
when  court  may  vacate  or  modify  judgment  or  order  after  term  (|  6864). 
603 

notes  to  id.,  604-606 
when  judgment  rendered  on  service  by  pablication  may  be  opened  (26365), 
606 

notes  to  id.,  60  7 
46 
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after  judgment  term,  moae  of  proceeding  in  certain  cases  under  sec.  5354^ 

cl.  3  (§5357),  607 

notes  to  id.,  608 

mode  of  proceeding  under  clauses  4,  5,  6,  7,  8,  9,  10,  of  sec.  5354  (§  5358), 

608 

note  to  id.,  608 

title  of  bona  fide  purchaser  not  affected  by  proceedings  under  sees.  5354, 

5355  (§  5356),  607 
after  judgment  term,  grounds  to  vacate  to  be  first  tried  (§  5359),  608 
what  must  precede  vacation  of  judgment  on  motion  or  petition  (§  5360), 
608 

notes  to  id. ,  609 
when  enforcement  of  judgment  may  be  enjoined  (?  5361),  609 
after  judgment   term,  within  what   time  proceedings  to  obtain  must  be 
brought  (§  5:^3),  609 
notes  to  id.,  610 
like  proceedings  apply  to  supreme  and  probate  courts  (§  5365),  611 
notes  to  id.,  611 
after  judgment  term,  forms  371-387—611-620 

Next  Friend — 

of  infant,  who  sues  by,  liable  for  costs  (§4999),  295 
see  note  to  sec.  4999 — 295 

Non-resident— 

of  state  entitled  to  exemption  of  personal  earnings  in  proceedings  in  aid 

of  execution,  or  attachment,  210 
where  action  against  may  be  brought  (§  5030),  312 

Non-resident  Debtor- 
one  not  in  state  may  claim  exemption  from  execution,  166 

Notary  Public — 

can  not  take  affidavit  for  arrest  and  bail  for  debt,  88 

Notice— 

of  motion  for  to  defendant,  42 
how  service  of  proved,  42 
form  of,  18 
how  served,  43 
how  service  of  proved,  43 
of  motion  to  adverse  party  to  sell  attached  personal  property  at  private 
sale,  form  33 — 52 
service  of  same,  53 
to  garnishee  to  answer  served  with  order  of  garnishment,  61 

order  of  garnishment,  form  of,  06 
written  notice  to  garnishee,  form  45 — (>& 
to  third  person  on  garnishee's  interpleader,  70 
of  application  for  appointment  of  receiver  in  attachment,  79 
form  of  to  defendant  of  motion  to  appoint  receiver  in  attachment,  66 — 80 
how  served  and  service  proved,  80 
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of  justitication  of  bail  in  arrest  for  d«bt,  and  jaatification  of  ()  5606),  92 

to  plaintiff*  to  pay  jail  fees  of  imprisoned  debtor.  95 

to  sheriff  of  insufficiency  of  bail  taken  for  arrested  debtor,  fomi  H8 — 103 

by  sheriff  to  plaintiff  of  justification  of  bail  in  such  cases,  form  H9 — 103 
same  after  notice  to  sheriff  that  bail  not  accepted,  form  90 — 104 

to  plaintiff  of  motion  to  vacate  order  of  arrest  in  arrest  and  bail,  form  100 
—108 

found  by  court  to  have  been  given  by  publication  can  not  be  collaterally 
impeached,  111 

by  publication  should  be  so  specific  as  to  advise  defendant  of  what  is  to  be 
affected,  112 

when  found  by  court  to  have  been  g.\yen,  presumed  sufficient,  112 

when  real  estate  attached  it  need  not  be  described  in,  to  obtain  construct- 
ive service,  1 12 

otherwise,  if  real  estate  described  in  petition,  112 

when  completed  in  constructive  service,  how  proved  (?  5051 ),  1 12 

by  publication  to  obtain  constructive  service  in  action,  form  10:^ — 116 

mailing  same  when  residence  of  defendant  out  of  state  known,  and 
form  ICJ— 117 

to  claimant  when  (garnishee  has  interpleaded  may  be  given  out  of  the  state 
by  the  person  appointed,  124 

of  sale  of  goods  levied  on  by  execution  (§  5385),  1M9 

newspaper  in  which  published  must  be  in  Kngliah  laniiuaire,  139 

of  sale  of  lands  on  execution,  how  published,  etc.  (i  5393),  143 

when  and  when  not  to  be  posted,  143 

time  of  may  be  computed  by  including  first  and  excluding  last  day  of  pub- 
lication, 143 

no  valid  objection  to,  that  first  insertion  in  weekly  newspaper  was  in  ad- 
vance of  regular  day  of  publication,  143 

publication  of  in  (terman  and  lk>hemian  newspaper  (i  5394),  144 

for  publishing — of  sale  on  execution,  printer's  fees  may  be  required  in  ad- 
vance a  6403),  149 

of  motion  to  vacate  satisfaction  of  judgment  on  execution  {i  6412),  151 

of  sheriff's  sale  of  goods  on  execution,  form  118 — 180 

of  motion  to  sell  at  private  sale,  form  121 — 181 

approval  of  publication  of,  of  sale  on  execution,  form  139 — 190 

of  sale  of  lands  on  execution,  form  133 — 187 
how  published,  188 

of  motion  to  vacate  entry  of  satisfaction  when  wrong  property  sold  on  ex- 
ecution, form  158 — 201 

to  justice  of  the  peace  by  sheriff  for  trial  of  right  of  property  taken  on 
execution,  form  1G2 — 202 

of  motion  to  amerce  should  be  given  officer  Ci  5595).  233 

slight  variance  between,  and  motion  to  amerce  fatal,  233 

Sorm  of,  of  motion  to  amerce  sheriff,  202 — 23t» 

time  notice  must  be  served  )>eiore  motion  can  be  heard,  236 

of  motion  in  amercement,  how  served  on  sheriff,  236 
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for  publication  of  conditional  order  of  revivor  of  dormant  judgment,  form 

209—241 
of  pendency  and  object  of  petition  to  set  aside  fraudulent  conveyance, 

form  214—260 
when  actual  required,  275 

of  motion,  what  to  contain,  and  when  affidavits  are  to  be  used  on  motion- 
must  so  state  (?  512;]),  36G 
who  may  serve  such  notice,  and  how  service  of  proved  (§  5124),  366 
how  and  by  whom  service  to  be  made,  etc.,  upon  whom — fees  for,  etc- 

(§5125),  366 
when  notice  of  motion  not  required,  as  to  strike  pleadings  and  papers  from 

files,  etc.  (?  5126),  366 
of  appointment  of  receiver  in  attachrment  to  debtors  of  attachment  debtor 
(§5541),  382 

note  to  id.,  382 
to  take  depositions,  and  service  of  same  (§  5273),  444 

notes  to  id.,  444 
to  take,  service  by  publication  (§  5274),  445 

Oath— 

of  appraisers  of  attached  real  estate,  form,  49 

of  receiver  in  attchment,  76 

of  bail  on  examination  as  to  sufficiency,  in  arrest  for  debt,  etc.,  form  91— 

104 
of  appraisers  of  lands  levied  on — on  execution,  form  of,  127 — 185 
of  jurors  in  trial  of  right  of  property  before  justice  of  the  peace,  taken  on 

execution  by  sheriff,  form  164 — 204 
who  may  administer,  274 
to  be  administered  in  form  affiant  deems  binding  on  nis  conscience  (§  4950), 

280 
of  witness,  (§  5260),  472 

forms  282-294—472-476 

see  Tabulated  Index  of  Forms 

Occupying  Claimant- 
defendant  in  ejectment  may  have  benefit  of — laws  (§  5785),  752 
in  what  cases — to  have  pay  for  improvement  (§  5786),  758 

notes  to  id.,  759,  761 
tax  title  gives  right  to  benefit  of — law  (§  5787),  761 
entry  of  claim  for  improvements,  and  drawing  jury  (§  6788),  761 

notes  to  id.,  761 
daties  of  jury  under — law  (§  5789),  761 

notes  to  id.,  762 
sheriff  to  summon  talesmen  (§  5790),  762 

verdict  of  jury,  how  made  out  and  when  returned  (§  5791),  762 
judgment  and  execution  on  verdict  for  plaintiff  in  ejectment  (§  5792),  762 

note  to  id.,  763 


INDIX.  1473 

Oooupying  Claimant—  Qmtinued, 

proceeditiKi  when  verdict  is  for  occupjinn  claimant  (}  6793),  768 

note  to  id.,  763 
writ  of  posseMion,  when  will  iuue  ({  5794).  763 
when  claimant  of  land  elects  to  take  its  valae  (}  5795-),  764 

note  to  id.,  764 
when  occupant  may  have  action  for  title  (t  57%),  764 

note  to  id.,  764 

forms  under— law,  482-494—764-772 

Offer  to  Confess  Judgment — 

before  action  brou};ht  {'i  6KVJ),  564 

offer  to  confess  after  suit  brought,  made  oat  of  court  ii  5140),  464 

notes  to  id.,  4G4,  465 
offer  to  confess,  made  in  court  (J  5141),  565 

such  offers  not  to  affect  trial,  or  be  alluded  to  at  trial,  (i  5142),  566 

note  to  id.,  566 
application  of  preceding  sections  {i  514:{),  566 
forms  :i42-351,  and  notes  to,  566-571 
Oflcer— 

property  of  certain — to  be  sold  on  execution  without  appraisement  (I  6392), 

142 
relief  of,  for  levying  on  and  selling  wrong  property  on  execution  ({  5413X 

151 
holding  execution  may  be  joined  as  defendant  l§  5015),  :t05 

note  to  sec.  5015 — 305 
when  plaintiff  in  execution  may  be  substituted  for  (i  5018),  306 
security  for  costs  in  such  case,  id.,  306 
notes  to  sec.  5018—306 

Officers  of  Court- 
may  b«*  >;arnished,  62 

Order— 

what  order  is  (i  5310^  577 

notes  to  id.,  677,  678 
of  attachment,  precipe  for,  form  7 — 34 

order  or  writ  of,  form  H — :J5 
when  order  of  returnable,  35 

when  of  attachment  may  be  issued  to  other  counties,  36 
several  in  attachment  may  issue,  35 
only  such  as  are  executed  taxed  as  costs,  35 
of  attachment  issued  to  another  county,  when  returnable,  36 
how  several  in  attachment  executed  against  same  defendant,  36 
of  attachment,  how  executed,  36 
when  real  property  attached.  36 
of  attachment,  sheriff's  return  of,  form  9 — 36 

same,  form  10—37 
for  preservation  or  sale  of  attached  property,  how  obtained,  40 
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confiming  sale  of  attached  real  estate,  form  HO — 51 

to  sheriff  after  judgment  for  repossession  of  attached  property,  form  35 — 54 

how  obtained,  54 
action  for  when  propert}'  put  out  of  reach,  54 
granting  attachment  before  debt  due,  form  40 — 59 
refusing  to  grant  order  of  attachment,  form  41 — (JO 
of  garnishment,  61 
of  attachment  and  proceedings  in   garnishment,  sheriff's  return  of,  form 

46—66 
upon  garnishee  to  p&y,  etc.,  on  his  answer,  form  49 — 68 

when  property  in  his  hands  choses  in  action,  68 
of  attachment  and  notice  of  garnishment,  form  66 
of  court  upon  garnishee's  affidavit  of  interpleader,  70 
requiring  sherifif  to  give  additional  security  in  attachment,  form  61 — 78 
to  notify  defendant  of  motion  for  receiver,  form  65 — 79 
appointing  receiver  in  attachment,  form  67 — 80 

requiring  him  to  invest  funds,  form  75 — 85 

approval  of  such  investment,  form  77 — 85 
authorizing  receiver  in  attachment  to  sue,  form  72 — 88 
of  arrest  for  debt,  not  to  issue  until  undertaking  given  {'i  5493),  89 

when  same  may  issue  (§  5494),  90 

to  whom  to  be  delivered,  and  its  contents  (§  5495),  90 
of  arrest  of  defendant  for  debt,  must  give  true  name  of — idem  sonans — not 

initials  only  of  christian  name,  unless  instrument  sued  on  so  signed,  90 
of  arrest,  when  returnable  (2  5496),  90 

when  last  daj'  for  return  Sunday,  91 
how  executed  (§  5497),  91 

where  may  be  executed,  91 
of  arrest,  mode  of  vacating  (§  5517),  95 

how  bail  in  reduced  (2  5517),  95 

motion    for,   when    may   be    supported    and    opposed    by    affidavits 
(?  5518),  95 
affidavit  for,  of  arrest,  form  78 — 98 

before  whom  to  be  made,  99 
of  arrest,  form  81 — J  00 

copy  of  affidavit  to  accompany  and  be  served  with,  101 
■wh^n  money  deposited  in  lieu  of  bail  for  arrested  debtor  is  paid  into  court, 
form  86—102 

for  safe-keeping  of  same,  form  87 — 103 
when  bail  has  been  given  after  deposit  of  money  in  case  of  arrest  for  debt, 

form  97—107 
now  what  was  interlocutory  decree  by  court  of  chancery,  125 
on  successor  of  sheriff  to  make  deed  to  purchaser  of  land,  150 
to  sell  goods  levied  on,  on  execution,  at  private  sale,  form  122 — 181 

private  sale  under,  how  to  be  made,  182 
to  publish  notice  of  judicial  sale-  of  land  in  Bohemian  newspaper,  form 
138—190 
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granting;  motion  to  set  aside  levy  and  appraisement  oo  exeoattoo,  faroi 

142—191 
directing  for  what  anaoant  land  maj  sell  on  execotion,  form  143—191 
for  re-appraisement  of  homestead,  form  151  —  1% 

to  make  deed  to  purchaser  of  land  at  judicial  sale,  upon  successor  of  sher- 
iff, form  156—200 
granting  motion  to  vacate  entry  of  satisfaction,  when  wrong  property  sold 

on  execution,  form  159 — 201 
in  proceedings  in  aid  of  execution,  how  sijcned,  Bled,  etc.  (?  5487),  211 
to  examine  judgment  debtor  in  proceedings  in  aid  of  execution,  form  166— 
211 

to  apply  property,  etc.,  to  judgment  in  such  proceeding,  form   17(^ 
213 
dismissing  proceedings  in  aid  of  execution,  form  171 — 214 
of  court  or  judge  for  examination  of  judgment  debtor  before  return  of  exe- 

cntion,  form   173 — 215 
requiring  debtor  of  judgment  debtor  to  answer  in  proceedings  in  aid  of 

execution,  form  175 — 216 
requiring  debtor  of  judgment  debtor  to  pay  in  proceedings  in  aid  of  ex»- 

cution,  form  176 — 216 
exempting  personal  earnings  of  debtor  in  proceedings  in  aid  of  executioa, 
form  178—217 

same,  denying  such  exemption,  form  179 — 218 
of  judge  granting  warrant  of  arrest  in  proceedings  in  aid  of  execution, 
form  181—219 

requiring  such  debtoi  to  enter  into  undertaking,  form  185 — 220 
of  arrest  after  judgment,  form  196 — 228 
6nal,  of  revivor  of  dormant  judgment,  form  207 — 240 
record  of,  made  out  of  court  (S  4963),  284 

see  notes  to  sec.  4963 — 284 
of  attachment,  to  whom  directed,  and  command  (i  5524),  372 

notes  to  sec.  5524—372,  373 
may  issue  to  different  counties  (i  5525),  373 
note  to  id..  376 
when  such  order,  returnable  (?  5526),  373 
of  attachment,  execution  and  return  of  (§  5527),  373 
note  to  id.,  373 
how  same  executed  (}  5528),  373 
form  of  return  of  (8  5537),  375 
note  to  sec.  5537 — 375 
of  attachment,  in  action  before  debt  due,  must  specify  amount  for  which 
allowed  (5567),  388 

Order  of  Sale-- 

«pon  motion  to  sell  attached  property,  form  19—43 

indorsement  of  by  judge,  44 

how  order  entered  by  clerk,  44 

of  attached  property,  form  of,  21 — 46 
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sheriffs  return  of,  of  attached  property,  47 
of  attached  real  estate,  sheriffs  return  of,  form  28 — 50 
proceedings  when  issued  in  case  not  on  trial  docket  (§  5425),  129 
when  case  not  placed  on  trial  docket  (§  5132),  129 
description  of  property  ordered  to  be  sold,  what  sufficient,  137 
mortgaged  premises  may  be  sold  on  credit  after  being  twice  offered,  etc. 
(§5417),  152 

Parol  Evidence- 
defect  of  description  of  land  levied  on  by  execution  may  be  supplied  by, 
145 

Parties— 

in  actions  how  designated  (?  4972),  288 

when  not  all  before  court,  what  court  may  do  or  order  (?  5013),  305 

note  to  sec.  5013 — 305 
when  person  claiming  interest  in  real  orpersonal  property,  may  make  him- 
self party  (§  5014),  305 
when  officer  holding  execution  may  be  joined  as  defendant  (§  5015),  305 

note  to  sec.  5015 — 305 

Parties  to  Action — 

real  party  in  interest  must  sue  as  plaintiff,  except  as  in  sec.  4995  (?  4693), 
289 

see  notes  to  sec.  4993—289,  290 
in  suits  on  bonds,  who  may  sue  as  plaintiffs  (§  4994),  290 

see  notes  to  sec.  4994—290,  291 
how  executor,  trustee,  and  one  with  whom,  or  in  whose  name  contract  is 
made  may  sue  (?  4995),  291 

see  notes  to  sec.  4995 — 291 
plaintiffs  (§  5005),  297 

see  notes  to  sec.  5005 — 297 
defendants  (§  5006),  297 

see  notes  to  sec.  5006—298-299 
when  necessary  party  plaintiff  refuses  to  join  as — may  be  made  a  defendr 
ant  (§5007),  299 

see  notes  to  sec.  5007 — 300,  301 
when  one  or  more  may  sue  or  defend  for  all  (§  5008),  301 

see  notes  to  sec.  5008—301,  302 
how  parties  severally  liable  may  be  sued  (§  5009),  302 

see  notes  to  sec.  5009 — 302 
when  parties  may  sue  or  be  sued  by  initial  letter  of  name  (§  5010),  302 

see  note  to  sec.  5010—302 
'when  and  how  party  sued  by  fictitious  name  (§  5118),  302 

see  note  to  sec.  5118 — 303 
when,  can  not  testify  (§  5242),  465  ' 

notes  to  id.,  466,  468 
opposite,  may  be  compelled  to  testify  (§  5243),  468 
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Partition- 
where  action  to  be  broagbt  (}  5022). 
who  may  be  compelled  to  make  (i  6754),  821 

notes  to  id.,  821.  822 
where  proceedings  for,  may  be  had  (J  5755),  822 
who  may  file  petition,  and  what  it  shall  state  (i  5756),  832 

notes  to  id.,  822 
the  order  of(2  5757),  822 
the  writ  of  ({  5758),  823 

note  to  id.,  823 
dotiea  of  commissioners  (2  5759),  823 

notes  to  td.,  823 
same,  when  more  than  one  tract  to  be  partiUoned  (2  5760),  823 
bow  amicable — made  (2  5761),  823 

note  to  id.,  824 
commissioners  to  appraise  landb  when  they  can  not  be  divided  ({  5762) 

824 
election  of  party  to  take  at  appraisement  (2  5762),  624 

note  to  id.,  825 
terms   of  payment  and   deed  when    party  takes  estate  at   appraisement 
({  5763),  825 

note  to  id.,  825 
when  estnte  to  be  ordered  sold  (§  5764),  825 
how  sale  conducted  and  terms  of  (§  5765),  825 

note  to  id.,  826 
confirmation  of  sale  and  execution  of  conveyances  ({  5766),  826 

notes  to  id.,  826 
distribution  of  proceeds  of  sale,  sheriff's  liability  (2  5767),  826 

notes  to  id.,  827 
proceedings  when  estate  has  been  once  offered  for  sale  and  not  sold  (2  5768); 

827 
when  successor  of  sheriff  to  make  deed  to  purchaser  (2  5769),  827 
when  widow  is  entitled  to  dower,  or  there  is  a  life  estate  (2  5770),  827 

notes  to  id. ,  828 
commissioners  in  partition  to  assign  dower  (2  5771),  828 
power  of  guardian  to  act  for  ward  in  (2  5772),  828 

notes  to  id.,  828.  829 
powers  of  foreign  guardian  (2  5773),  829 
by  religious  corporations  (2  5775),  829 
by  unincorporated  religious  societies  (2  6776),  830 

wbeji  made  and  effect  thereof  (?  6777),  830 
costs  and  expenses  of,  including  counsel  fees  to  be  equitably  taxed  (2  6778), 
830 
when  such  landi  are  required  to  pay  decedent's  debts  ({  6173),  830 
-coort  to  ord^  proceeds  to  be  paid  to  administrator,  etc.  (2  6174),  8^t0 
'.  notes  lo  id.,  HIM 

equitable  partition,  831 
advancements  by  intestate  to  be  considered  part  uf  estate  (2  4169),  831 

notes  to  tU,  .s31,832 
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when  advancement  is  greater  or  less  than  heir's  share  (?  4170),  833 

note  io  id.,  833 
when  advancement  is  wholly  real  or  wholly  personal  estate  (§  4171),  833 

note  to  id.,  833 
when  value  of  advancement  is  expressed  In  deed  (?  4172),  833 
note  to  id.,  834 
forms  530-548—834-847 
Partners- 
may  sue  and  be  sued  in  firm  name,  if  formed  for  carrying  on  trade  or 
business  in  this  state,  or  holding  property  therein  (§  5011),  303 
notes  to  sec.  5011—303,  304 
summons  in  such  case  to  be  left  at  usual  place  of  business  of  firm,  319 
may  be  made  individually  parties  to  judgment  rendered  against  them  in 
firm  name  (§  5370),  622 
note  to  id.,  622 
Partnership — 

members  of  insolvent,  not  entitled  to  provision   in   lieu  of  homestead  out 

of  partnership  property,  172 
execution  against  in  firm  name  can  be  levied  only  on  firm  goods,  183 

Permanent  Leaseholds- 
are  real  estate,  36 

Perpetuation  of  Testimony- 
remarks  upon,  1117 

testimony  may  be  perpetuated  (§  5873),  1117 
petition  to  perpetuate  testimony,  what  to  contain  (?  5874),  1117 
the  order  for  examination  (?  5875),  1117 
'Cross-interrogatories  (2  5876),  1117 
taking  and  filing  the  testimony  (g  5877),  1118 

depositions  to  be  approved  by  court,  and  efi'ect  of  same  (§  5878),  1118 
applicant  to  pay  costs  (?  5879),  1118 
forms  686-689—1118-1121 

Person— 

the  word  includes  corporation,  208 

Personal  Property—. 

what  it  includes  in  homestead  law,  173 

Petition- 
form  of  hy  indorsee  against  maker  and  indorsers,  1 — 25 
in  action  by  sheriff  to  obtain  repossession  of  attached  property  under  order 

of  court,  form  36 — 54 
when  property  was  to  be  returned  under  contract,  form,  56 
against  garnishee  because  of  unsatisfactory  answer,  form  50 — 69 
what  it  must  contain  (§  5060),  330 

notes  to  sec.  5060 — 330,  331 
causes  of  action  in  to  be  separately  stated  and  numbered  C§  5061),  332 

notes  <o  sec.  5061 — 332 
when  several  may  be  filed  (§  5065),  336 
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upon  shertfT'fi  official  bond,  form  210 — 245 

in  petition  all  defendants  are  aoed  a«  principalii,  24*> 

•8  between  themselves  partiea  are  principal  and  surety.  246 

legal  Aubstance,  etc.,  to  be  Htated  in  petition,  247 

breaches  to  ho  stated  in,  247 

in  action  of  creditor  to  set  aside  fraudulent  conveyance,  form  213 — 269 

averment  when  debt  incurred  after  such  conveTanr*»  'lO) 

in  action  to  subject  equities,  form  211 — 251 

interroj^atories  annexed  to,  253 

in  action  to  have  conveyance  to  trustee  declared  to  inure  to  all  creditors, 

form  224—269 
to  ail  creditors,  form  224—269 
in  action  upon  judgment,  form  226 — 272 
see  Tabl'i.ated  Index  ok  Forms 

Physician— 

what  property  of  exempt  from  execution  (i  5431),  165 

Pleading— 

every  and  paper  to  be  filed  by  clerk,  who  shall  make  complete  record 
({  1245).  125 
general  rules  of  code — 

when  answer  asks  relief  against  defendant  (3  50^0),  3(8 
what  taken  as  true  in  petition,  answer,  or  counter-claim,  etc.,  unlesn  denied 
byreply  (J5081),  348 

notes  to  sec.  5081—348 
what  material  allegation  is  (S  5082),  348 

notes  to  «/.,  :U9 
legal  presumptions  not  to  be  pleaded  {i  5083),  349 
•ubetitution  of  (§  5084),  349 
loet,  etc..  349 
when  copies,  and  of  what  to  be  filed  with,  but  not  made  part  of  (i  5086).  349 

notes  to  sec.  6085 — ;U9,  350 
what  sufficient  upon  written  instrument  for  payment  of  money  only  on  ac> 

count,  copy  of  to  be  made  part  of  (i  5086),  350 
facts  fixing  liability  of  party  other  than  maker  of  note,  or  acceptor  of  bill 
of  exchange,  to  be  stated  in  addition  (}  5086),  350 
notes  to  sec  5086,  350 
indorsements  and  credits  on  to  be  given,  350 
what  matter  may  be  stricken  from  (2  6087).  360 
redundant,  irrelevant,  or  scnrrilous  matter  prejudical  to  opposing  IMUlj 

may  be  stricken  out,  ifl^  350 
allegations  in  may  be  made  definite  by  amendment  (2  5088),  361 

notes  to  sec.  6088,  351 
how  judgment  pleaded  and  proved  (i  5090),  1^2 
Irow  conditions  precedent  pleaded  (i  5091 ),  362 

notes  to  id.,  362 
how  private  sUtutes  pleaded  (}  5092),  352 
notes  to  id.,  352,  5.33 
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Pleading—  Continued 

libel  and  slander,  petition  iu,  what  statements  sufficient  (§  5093),  353 

notes  to  id.,  353 
how  in  action  for  recovery  of  real  property  same  to  be  described  (§  5095)^ 

355 
how  construed — are  to  be  liberally  construed  (§  5096),  355 

notes  to  sec.  5096,  355 
rftle  days  for  (§  5097),  355 

note  to  id.^  355 
rule  day  may  be  extended  by  court  (?  5098),  356 

notes  to  id.,  356 
interrogatories  va&y  be  annexed  to  (§  5099),  356 
how  such  interrogatories  answered  (§  5100),  356 
how  answers  to  interrogatories  enforced  (§  5101),  356 
to  be  subscribed  and  verified  (§  5102),  356 
how  waived  b}'  opposing  party,  357 
when  no  verification  required  (?  5103),  357 
when  one  of  several  parties  may  verify  (§  5104),  357 
belief  sufficient  [I  5105)  357 
to  be  positive  when  used  for  affidavit,  357 
what  sufficient  verification  of  when  party  not  resident  of  county  (§  5106), 

357 
verification  of,  when  does  not  apply  to  amount  claimed  (§  5108),  357 
when  affidavit  to  may  be  made  b}'  agent  or  attorney,  and  what  to  state 
(§  5109),  358 

note  to  id.,  358 
verification   of  can  not  be  used  against  party  verifying  in  any  criminal 

prosecution  (§  5110),  358 
amendment  of,  when   maybe   made  before  answer  without  leave  (§  5111), 

358 
when  amendment  may  be  made  after  demurrer  filed  (§  5112),  358 
when  party  may  plead  after  his  demurrer  overruled  (§  5113),  358 

note  to  id.,  358 
when  court  may  allow  at  any  time,  before  or  after  judgment,  to  be  amended 
(§5114),  359 

note  to  sec.  5114 — 359-361 
immaterial  errors  and  defects  in  to  be  disregarded,  etc.  (§  5115),  362 

note  to  sec.  5115 — 362-364 
amendment  after  demurrer  sustained  (§  5116),  364 

note  to  id.,  364 
supplemental,  when  ms.y  be  filed  (§5119),  365 
what  is,  365 
when  debtor  personally  appears  in  court  and  confesses  judgment  (§  5322), 

586 
to  be  liberally  construed  (§  5096),  277 
same  as  stating  part  in  bill  in  equity,  277 
immaterial  errors  and  defects  in,  disregarded  (§  5115),  278 

notes  to  sec.  5115 — 278 
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Pleading—  (\>uiinueti 

tbrms  and  rules  t;nvernine  those  prescribed  by  code  (}  5057),  329 

notes  to  arc.  5057—329 
what  pleadings  are  {}  505H),  329 
fictions  abolishrd,  id.,  329 

title  of  cause  not  to  bo  changed,  id.,  and  note,  329 
.    what  allowed  (?  5059),  330 

Post-nuptial  Contract— 

its  etiect  as  equitable  bar  of  right  to  aower,  see  notes  to  sec.  4189 — 863-866 

Practice- 
state  system  of,  in  federal  coarts,  1298 

does  not  apply  to  cases  in  equity  or  admiralty,  1298 

note  to  id.,  1298 
how  applies  in  general,  1299 
procedure,  1300 
joinder  of  parties,  1301 
rules  of  pleading,  1301 
practice  generally,  1301 
rules  of  evidence,  1302 
judgments  and  decrees,  1302 
writs  of  error  and  review,  1303 
forms  of  state  process,  1 303 
attachment,  1303 
Revised  Statutes,  U.  S..  as  to  (2  915),  1304 

notes  to  id.,  1305 
execution  in  common-law  cases  (U.  S.  R.  S.,  {  916),  1306 
remedies  and  rales  to  govern,  1305 
lien  of  judgment  of  federal  court,  1306  f 

Precedents- 
value  of  common-law,   and  equity,  to  code  pleader,  if  utilized  by  being 

adapted  to  code  pleadings,  1270,  1271 
all  the  law  that  can  be  determined  in  any  case  has  its  roots  and  lies  within 

the  environments  of  the  pleadings,  1271 

Precipe — 

necessary  as  to  all  writs,  orders  for  provisional  remedies,  and  process  of 

every  kind  (?4959),  27 
form  of  in  action  upon  promissory  note,  as  in  all  actions  for  money  only, 

2-27 
writs,  orders,  etc.,  only  to  be  issued  on  ({  4959),  284 
and  see  note  (a),  284 

see  Tabulated  Pkkcedknts  and  Forms — PBBCira 
for  summons  in  action  (2  5036),  317 
notes  to  sec.  5036—317 

Principal  and  Stirety— 

how  judgment  againut  entered,  and  how  surety  certified  in,  and  execotioa 
in  such  case  (2  5419),  152 
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Principal  and  Surety-^  Continued 

if  court  refuse  to  certify,  remedy  ^f  gurety,  153 

if  surety  neglect  to  be  so  certified,  court  will  not  relieve  him,  153 

certificate  of  court  not  conclusive,  153 

when  all  are  principals  as  to  plaintiff  in  his  action,  153 

when  surety  alone  sued  on  several  obligation,  he  can  not  be  certified  as 

surety,  153 
consent  in  open  court  that  one  defendant  may  be  certified  as  surety,  suf- 
ficient, 153 

Printer's  Pee — 

for  publishing  notice  of  sale  on  execution  may  be  required  paid  in  advance 
(§  6403),  149 

Private  Statute — 

how  pleaded  f§  5092),  352 

notes  to  id.,  352,  353 

Privileged  Communication— 

what,  and  acts,  are  (?  5241),  464 

^         notes  to  id.,  465 
when  party  to  suit  shall  not  testify  (?  5242),  465 
notes  to  id.,  466,  468 

Priority  of  Liens — 

when  senior  judgment  will  prevail  over  junior,  and  mortgage  prior  to  junior 
judgment,  138 

when,  in  such  case,  mortgage  will  prevail  over  homestead   and  home- 
stead over  senior  judgment  (t  5440),  138 
sec.  5382  applies  only  to  liens  which  are  equal,  etc.,  138 
executions  upon  equal  liens  can  gain  no  priority,  138 

Prison  Bounds — 

for  imprisoned  debtors  co-extensive  with  county  (§  5462),  97 
prisoner  entitled  to  benefit  of  on  giving  bond  for  (§  5463),  97 

must  not  pass  over  limits  (?  5462),  97 
bond  for  to  be  lodged  with  sheriff  (?  5463),  98 

how  sued,  id.,  98 
what  a  good  defense  to  action  upon  bond  for,  98 
joint  bonds  in  separate  suits  void,  98 
co-extensive  with  county  (§  5462),  227 
bond  to  be  given  for  (§  5463),  227 
debtor's  undertaking  for,  form  197 — 229 

Private  Sale — 

of  attached  personal  property  at,  52 
motion  for  order,  form  32 — 52 

notice  to  adverse  party  of  such  motion,  form  33 — 52 

service  of  same,  53 

aflSdavits  in  support  of  motion,  53 
order  to  sell  attached  personal  property  at,  form  34 — 53 
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Protate  Court— 

huw  far  provisions  aa  to  referees  and  trials  by  referee,  applies  to  ({  5215), 

621 

Probate  Judge — 

coinp<>u.satiun  of  in  proceedings  in  aid  of  execation  (2  5489).  211 

Probate  Court  and  Judge — 

in  Ohio  (const.,  art.  4.  sec-  7)   1283 

notes  to  id.,  128.3 
jarisdiction  of  (const.,  art  4.  sec.  8),  1283 

notes  to  id..  1283.  1284 
statutory  establishment,  etc.,  of,  in  every  coanty  ({  523),  1284 
jurisdiction  of  (§  524),  1284 

notes  to  id.,  1285 
concurrent  with  common  pleas  (3  525),  1285 

notes  to  id.,  1286 
powers  of  probate  judge  (i  526),  1286 

jurisdiction  when  acquired  is  ezclusire  (§  527),  1286 

note  to  id.,  1286 
what  records  and  books  judge  to  keep  (I  528),  1286 
compensated  by  fees,  not  salary,  1286 
neither  judge  nor  clerk  to  practice  law  (g  534),  1286 

Proceedings- 
how  in  actions  where  defendants  not  all  served  (§  5054),  113 

1,  upon  contract;  2,  upon  liability  several;  3,  when  joint,  113 

Proceedings  in  Aid  of  Execution- 
service  of  order  in,  upon  debtor  uf  judgment  debtor,  a  lis  pendens,  116 
examination  of  debtor  after  return  of  execution  (g  5472),  206 

same  before  return  of  execution  (S  5473),  206 
no  previous  demand  on  debtor  necessary — his  duty  to  apply  hia  assets  to 

pay  judgment,  206 
when  order  for  arrest  of  debtor  may  issue  in  (S  5474),  206 
examination  of  debtor  of  judgment  debtor  in  (}  5475),  207 

such  debtor  bound  from  time  of  service  of  order  on  him,  208 
query,  whether  order  of  discharge  of  such  debtor  can  be  reviewed  on 
error,  208 
answer  compulsory,  but  not  admissible,  in  prosecation  against  tor  a  fraud 

(\  5476),  208 
sec.  5476  does  not  apply  to  action  based  on  discovery  under  sec.  6472,  208 
referee  may  be  appointed  in  (J  5477),  208 
continuance  of  proceedings  (?  5478),  208 

attendance  of  witnesses  and  parties  may  be  enforced  (2  547'J),  20<S 
examinations  under  oaih  before  referee,  etc. — his  oath  (\  54H0),  209 
how  disobedience  of  party  or  witness  in  punibhed  ij  5481),  209 
where  the  witneM  examined  claims  the  property  as  his  own,  can  not  be 

punished  for  refusing  to  deliver  it,  209 
debtor  of  execution  debtor  may  pay  execution  against  his  creditor  ({  6482), 
209 
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Proceedings  in  Aid  of  'E^ecntion— Continued 

what  personal  earnings  of  debtor  exempt  in,  and  affidavit  to  obtain  ex- 
emption, etc.  (§  5483),  209 
payment  by  debtor  in,  can  not  be  enforted  by  imprisonment  in  absence  of 

fraud,  210 
disputes  as  to  rights  can  not  be  adjudicated  in,  210 

when  personal  earnings  of  debtor  necessary  for  support  of  his  family  ex- 
empt, 210 

non-resident  of  state  entitled  to  such  exemption,  210 
receiver  in  (§  5484),  210 
sheriff  liable  on  official  bond  in  (§  5485),  210 
debtor's  interest  in  land  may  be  subjected  {§  5486),  210 
orders  in,  hovsr  signed  and  filed  (?  5487),  211 
compensation  of  probate  judge  in  (§  5488),  211 

of  referees  and  receivers,  211 
order  to  examine  judgment  debtor  in,  form  166 — 21? 
return  of  sheriff  of  order  to  examine  judgment  debtor  in,  form  167 — 212 
referee's  record  in,  form  168 — 212 
referee's  certificate  of,  form  169 — 213 
order  to  apply  property,  etc.,  to  judgment,  form  170,  213 
dismissal  of  proceedings,  form  171 — 214 

affidavit  for  order  to  examine  judgment  debtor  after  issue,  but  before  re- 
turn of  execution,  form  172,  214 
order  of  court  or  judge  to  examine  judgment  debtor  before  return  of  exe- 
cution, form  173 — 215 

examination  of,  form  174 — 215 
order  requiring  debtor  of  judgment  debtor  to  answer  in,  form  175 — 216 
order  upon   such  debtor  of  judgment  debtor  to  pay,  etc.,  in,   form 
176—216 
affidavit  for  exemption  of  personal  earnings  in,  form  177 — 217 
order  exempting  same  in,  form  178 — 217 
order  denying  same,  form  179 — 218 
affidavit  for  arrest  of  defendant  in,  form  180 — 218 

order  of  judge  granting  warrant  of  arrest  of  defendant  in,  form  181 — 219 
warrant  of  arrest  of  defendant,  form  182 — 219 
sheriff's  return  of  warrant,  form  183 — 220 
examination  of  arrested  debtor  in,  form  184 — 220 

order  requiring  such  debtor  to  enter  into  undertaking,  form  185 — 220 
undertaking  of  debtor  in  such  case,  form  186 — 221 
warrant  of  commitment  of  for  failure  to  give,  form  187 — 221 
contempt    against    party  or  witness  disobeying  order   of  judge  or  ref- 
eree, 222 

see  Contempt 

Procedure— 

in  action  when  defendants  not  all  served  (§  5054),  326 
notes  to  sec.  5054—326 
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Proceedings  in  Error- 
do  not  operate  to  prevent  judgment  becoming  dormant,  159 
but  see  »ec.  5415 — 161 

Process- 
when  return-day  of  Sunday,  35 
when  same  dies,  37 
return  of,  how  entered  by  clerk,  37 
service  of  personally,  or  constructively  in  proper  case,  necessary  to  give 

court  jurisdiction.  111 
style  of  (H".»54).  282 

^hen  directed  to  coroner  or  other  person  {i  4967),  285 
appointing  third  person  to  serve,  form  227 — 286 

verification  of  service  by,  286 
when  third  person  may  be  appointed  to  serve  particular  (}  4968),  286 
see  notes  to  sec.  4968 — 286 

Procedendo— 

writ  of  may  be  granted  by  supreme  and  circait  courts  (const,  art.  4, 

2,  6),  100I> 
definition  and  explanation  of,  1009,  1010 
forms  933,  936—1010,  101 

Promissory  Note — 

form  of  given  to  sue  against  makers  and  indorsers,  25 

Publication- 
proof  of.  of  sale  of  attached  property,  form  of,  23 — 47 

approval  of,  47 
how  made  for  constructive  service  in  action  (i  5050),  112 
should  advise  defendant  of  interest  to  be  affected,  112 
when  found  by  court  to  have  been  made,  presumed  Hufficieut,  112 
when  real  estate  attached,  it  need  not  be  described  in,  112 
proof  of,  when  defendant  constructively  served  by,  form  105 — 117 

approval  of,  form  106 — 117 
how  made  of  notice  to  sell  land  on  execation,  188 
proof  of.  form  134—188 

same,  in  daily  newspaper,  form  135 — 188 
proof  of  German  publication,  form  136 — 189 

dispensing  with  in,  form  137 — 189 
order  to  publish  in  Bohemian,  form  128 — 190 

when  may  be  made  in  newspaper  not  published  in  county  (I  4955),  282 
how  to  be  made  in  constructive  service  (i  5050),  324 

notes  to  sec.  5050 — 325 
when  complete  and  how  proved  {}  5051),  325 
notes  to  sec.  5051 — 325 

Public  Oflttcer— 

mar  >>c  gHrnisbed  (2  5531),  338 
notes  to  sec.  5631—338 
47 
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Public  Document— 

hovr  copies  of  certain,  made  evidence  (§  5245),  468 
note  to  id. ,  469 

Purchasers- 
several  from  owner  of  lands  subject  to  lien — last  purchased  to  be  first  ex- 
hausted, 160 

Purchaser  at  Judicial  Sale- 
liable  for  contempt  for  failure  to  pay  for  lands  purchased  at  (2  5397),  145 

liable,  in  such  case,  to  action  for  damages,  145 
order  to  make  deed  to,  on  confirmation  of  sale  (?  5398),  145         ,        • 
when  not  liable  on  resale,  147 
title  of  not  affected  by  reversal  of  judgment  in  action  in  which  land  was 

sold  (?5408),  150 
remedy  of,  when  sale  invalid — subrogation  to  rights  of  creditor  (§  5410),  151 
same  in  tax  and  other  such  sales  (?  541 1),  151 

Quia  Timet— 

tion  by  party  in  possession  to  quiet  title  to  land  (§  5779),  773 
notes  to  id.,  773,  774 
forms  and  notes  to  id.,  495-499—774-778 

Quo  "Warranto — 

can  only  be  brought  in  supreme  or  circuit  court  (§  6768),  990 
definition  and  explanation  of,  986 

when  proceedings  in  may  be  instituted  against  a  person  (§  6760),  986 
when  against  a  corporation  ('i  6761),  987 

notes  to  id.,  987,  988 
who  may  commence  action  (?  6762),  988 
upon  whose  relation  (§  6763),  988 

notes  to  id.,  988,  989 
who  may  commence  action  in  case  of  usurpation  of  oflBce  (§  6764),  989 

notes  to  id.,  989,  990 
who  to  prosecute,  etc.,  in  absence  of  prosecuting  attorney  i'i  6765),  990 
what  petition  to  set  forth  in  the  case  of  usurpation  of  ofiice  (§  6766),  990 
all  claiming  same  office  or  franchise  to  be  made  defendants  (§  6767),  990 
application  for  leave  to  file  petition,  and  notice  to  defendant  (?  6769),  990 
issue  and  service  of  summons  in  (§  6770),  990 
service  by  publication  (§  6771),  991 
pleadings  after  petition  (§  6772),  991 
court  may  extend  time  for  pleading  (§  6773),  991 
judgment  in — where  office,  franchise,  etc.,  found  to  have  been  usurped 

(§  6774),  991 
judgment  in,  where  director  of  corporation  found  to  have  been  illegally 

elected  (§  6775),  991 
when  court  may  order  new  election  in  such  case  (§  6776),  991 
rights  of  person  adjudged  to  be  entitled  to  office  (?  6777),  992 
action  for  damages  against  person  ousted  from  office  (§  6778),  992 
how  judgment  of  court  enforced  (§  6779)^  992 


INDKX.  ,       1487 

Quo  Warranto— 0)n /in ue<i 

judgment  when  corporation  hae  forfeited  iu  rights  ({  6780),  992 
appointment  of  trustees  when  corporation  dissolred  ({  6781),  992 

powers  and  duties  of  such  trustees  ($  6782),  992 
how  trustees  placed  in  possession  (J  6783),  993 
judKmeiit  for  costs  in  (2  67R4),  991J 
proceedings   to  enforce  judgment — ordering   delirery   of   property,  etc. 

(}  6785),  993 
when  injunction  allowed  ancillary  to  proceedings  in — against  banking  aa- 

sociafion  (?  6786),  993 
court  may  require  bank  directors  to  give  security,  etc.  (i  67H7).  994 
directors  of  banking  associations  may  be  enjoined  from  borrowing  money, 

etc.  a  6788),  994 
limitation  of  actions  in  quo  Karranto  (§  67f<9).  994 

action  for  daniage.s,  etc.,  against  officer  of  ousted  corporation  (i  6790),  994 
provisions  of  foregoing  sections  cumulative  to  other  remedies  (}  6791),  994 
disposition  of  fines  in  (3  6792),  995 
actions  in  to  have  precedence  (2  6793),  995 
notes  to  tW.,  995-1000 
forms  630-6:i4— 1000-1008 

Bailroad  Company — 

how  served  with  summons,  29 

garnishment  of  in  certain  cases,  after  judgment,  sees.  5465-5471—63 

action  against,  where  brought  (§  5027),  312 

Bailroad  Contractors  and  Subcontractors,  etc.— 

see  Mkchasu-'s  Likxs,  1093 

Bailroad  Receivers- 
see  Rkceivkrshii',  1035 

Be-appraisement— 

of  real  property  when  ordered,  51 

same  ordered  after  properly  twice  offered,  etc.,  form  31 — 61 

Be-appraisement  of  Homestead— 

when  widow  of  decedent  may  demand  (}  5438),  168 

Beal  Estate— 

permanent  leaseholds  are,  36 

Beceipt— 

of  receiver  to  sheriff  in  attachment,  81 

Beceiver— 

in  attachment,  76 

appointment  of»  76 

who  not  eligible  as,  76 

who  he  is  to  notify  of  his  appointment,  76 

undertaking  of,  76 

oath  of.  76 
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Keceiver —  Continued 

duties  and  powers  of,  76 

sheriff  may  act  as,  77 

sheriff's  bond  covers  property,  77 

motion  for  appointment  of,  in  attachment,  79 

who  to  nominate,  79 

notice  of  application  for,  79 

form  of  motion,  64 — 79 
order  to  notify  defendant  of  motion,  form  65 — 79 
undertaking  of  in  attachment,  form  68 — 80 

receipt  of  to  sheriff,  81 
duties  of  in  attachment,  81 
reports  of  to  court,  82  • 
compensation  of,  82 

order  appointing  in  attachment,  form  67 — 80 

action  by  in  attachment  against  debtor  of  attachment  debtor,  form  71 — pe- 
tition, 82 
order  authorizing  to  sue,  form  72 — 83 
in  attachment,  report  of,  form  73 — 84 
confirmation  of  report  of  in,  form  74 — 84 
order  upon  to  invest  attached  funds,  form  75 — 85 

when  finally  discharged  in,  86 
in  proceedings  in  aid  of  execution  (§  5484)   210 
in  attachment  when,  may  be  appointe     (?  5539),  382 
powers  and  duties  of  (§  5540),  382 
notice  of  appointment  to  debtors  of  attacnment  debtor  (§  5541),  382 

note  (o  id.,  382 
report  of  in  attachment  (§  5542),  382 
when  sheriff  to  act  as,  in  attachment  ('§  5543),  383 
may  be  required  to  give  bond  as,  id.,  383 
may  be  appointed  for  dissolved  corporation  (§  5656),  1056 
powers  and  duties  of,  1056,  1057 

see  Dissolution  of  Corporatiox 

Receivership — 

nature  of  explained,  etc.,  1029 

receiver  may  be  appointed   by  supreme,  circuit,  common  pleas,  and  su- 
perior courts,  when,  etc.  (§  5587),  1030 
note  to  id.,  1030 

who  ineligible  as  receiver  (§  5588),  1031 

oath  and  undertaking  by  receiver  (§  5589),  1031 

powers  of  receiver  (§  5590),  1031 

investment  of  funds  by  receiver  (§  5591),  1031 

disposition  of  property  in  hands  of  trustee  (§  5592),  1031 

how  certain  orders  of  court  may  be  enforced  (§  5593),  1031 
notes  to  tU,  1031-1035 

railroad  receivers  may  sue  and  be  sued  without  leave  of  court  appointing 
them  (§  3415),  1035 
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ReceiTership—  Continued 

where  action  maj  be  brought  and  aenrice  raade  upon  receiver  of  railroad 

(jf3416),  10H5 
application  of  funds  and  lien  thereon  ({  :U17>,  1035 
when  receiver  must  deposit  money  (|;MI8),  1036 
notes  to  id.,  lOM 
form  M9,  And  notes.  1037,  10:tH 
Becord— 

complete,  duty  of  clerk,  to  make  after  final  judgment,  125 

of  orders  made  out  of  court  {i  4903),  126 

to  be  made  of  causes  finally  determined,  unless  waived  <2  S.Tt?'),  126 

when  to  be  made  up  and  signed  (i  5333),  126 

signature  of  presiding  judge  to,  not  essential  to  validity  of,  126 

what  must  go  in  (i  5334),  127 

is  the  history  of  cause  from  commencement  to  final  judgment,  127 

is  to  preserve  the  evidence,  etc.,  127 

original  papers  evidence  where  record  is,  127 

entries  in  docket  or  journal  not  required  by  law  to  be  kept  not  evidence, 

127 
what  shall  constitute  prescribed  by  statute,  127 

other  files,  etc.,  only  become  part  of  when  made  so  by  order  ot  court,  127 
reviewing  court  no  control  of  records  of  lower,  and  can  correct  no  material 

error  in,  clerical  merely,  may,  127 
orders,  decrees,  and  minutes  of  the  court,  of  which  no  record  required  to 

be  made,  are  evidence,  128 
courts  to  cause  complete  to  be  completed  (}  5335\  VIX 
when  no — to  be  made  (i  5338),  128 
proceedings  aAer  judgment  not  to  go  in  complete  record,  128 

they  go  in  execution  docket,  128 
complete,  form  of,  112 — 130 
attestation  and  certificate  of,  form  113 — 132 
presiding  judge's  certificate  to  When  required,  132,  133 
clerk  need  not  certify  that  judge  is  such  judge.  133 
judge's  certificate  to  complete  transcript  of.  form  114 — 133 
not  necessary  for  evidence  in  the  state,  in  courts  of  such  state — may  be  in 

all  federal  courts,  132-133 
of  federal  courts,  judge's  certificate  not  necessary,  \'.i3 
complete,  what  to  go  in  (2  5334).  284 
in  agreed  case  (i  5208),  517 

notes  to  id.,  517,618 
when  judicial  to  be  transcribed  (}  51^36)  589 
when  complete,  need  not  be  made  (i  5337)  689 
when  to  be  made  on  payment  of  costs  (2  633H),  590 

Becoupment — 

in  actions  for  i^overy  of  purchase- money  of  lands  conveyed  with  coven- 
ants of  warranty — vendee  may  recoup  amount  of  liens  and  incumbrances 
a  5780>.  779 
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Recoupment —  Continued 

notes  to  id.,  779,  780 

forms  in,  and  notes  to,  500-506—780-784 

Referee — 

may  be  appointed  in  proceeding  in  aid  of  execution  (§  5477),  208 
examinations  before  referee  in  proceedings  in  aid  of  execution,  oath,  re- 
port of,  etc.  (?  5480),  209 
disobedience  of  party  or  witness  before,  how  punished  (§  5481),  209 
record  of  in  proceedings  in  aid  of  execution,  form  168 — 212 
certificate  of  to  record,  form  169 — 21H 

may  be  appointed,  and  to  report  upon  accoun'  of  receiver  of  dissolved  cor- 
poration (§  5671).  1059 

see  Trial  by  Referee 

Release — 

of  bail  when  money  is  deposited  by  or  for  arrested  debtor  in  lieu  of  bail — 
entry,  form  85—102 

Religious  Belief- 
no  person  incompetent  as  witness  on  account  of  (const.,  art.  1,  sec.  7),  274 

Religious  Corporation- 
partition  by  (§  5775),  829 

Religious  Society- 
partition  of  real  property  of  (?  5776),  830 
when  partition  made,  and  effect  thereof  (§  5777),  830 

Religious  Use- 
sale  of  real  estate  in  certain  cases  given  for  (§5812),  788 
see  Entailed  Estates. 

Remainder- 
lie!!  ot  judgment  attaches  to  vested — held  by  legal  title,  156 

Removal — 

of  cause  from  state  court  to  circuit  court  of  United  States,  see  731, 1314a-h 
removal  of  suits  against  aliens  and  non-residents  of  state,  where  value  ex- 
ceeds $500  (now  $2,000),  731,  734,  1314c 
in  case  of  corporation  other  than  banking,  where  defendant  has  a  defense 
arising  under  constitution  of  United  States,  etc.,  732 
notes  to  id.,  732,  733 
attachments,  injunctions,  and  indemnity  bonds  in  state  court,  to  remain  in 
force  after  such  removal,  733 
notes  to  id.,  733 
circuit  court  of  United  States — ^jurisdiction  of,  in  case  originally  brought  in 

same,  $500,  now  $2,000,  and  upward.  734,  1314b 
when  application  for  lemoval  must  be  made  in  state  court,  see  734,  1314f 
notes  to  removal   acis,  737-744 
forms  468-47:5  -745-748 
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Bents  and  Profits- 
Action  bj  tenaot  in  common  sfcainst  co-tenant  for  ({  5774),  829 
tame  for  waste.  82y 

Beplevin— 

and  trover,  defined  aa  common-law  actions.  887 

when  possesdioD  of  personal  property  may  be  recovered  ({  5814),  888 

notes  to  id.,  848-890 
order  of  delivery— affidavit  for  (?  5815),  890 

what  order  of  delivery  to  contain,  and  to  whom  directed  ({  5916),  890 
when  order  of  delivery  returnable  {i  5817).  891 
how  order  of  delivery  in  executed  ({  5818),  891 

notes  to  id.,  891 
plaintiff  to  pve  undertaking  in,  within  twenty-four  hours  afler  taking  of 
property,  or  same  redelivered  to  defendant  (}  5819),  891 

notes  to  id.,  891,  892 
duty  of  officer  in,  when  property  replevied  consists  of  heirlooms  ((  5820), 
892 

note  to  id.,  892 
how  value  of  property  replevied  fixed  {i  5821),  893 
what  officer  to  do  with  replevied  property,  and  his  liability  (}  5822),  89H 
sureties  on  replevin  bond,  exceptions  to  sufficiency  of  (}  4823),  893 
proceedinii^  in,  when  plaintiff's  action  fails  (§  5824),  893 

note  to  id.,  893    . 
proceedings  when  jury  finds  for  plaintiff,  and  on  default  ({  5825).  894 

notes  to  id.,  894 
lame,  when  jury  finds  for  defendant  (}  5826),  894 

notes  to  id.,  894.  895 
when  property  not  taken,  or  is  returned  to  defendant,  action  may  proceed 
for  damages  (i  5827),  895 

notes  to  id.,  895 
order  for  delivery  in,  may  iitsuo  to  different  counties  (}  5828),  895 
when  officer  may  break  op»'ii  building  (|  5829),  H95 
when  action  to  be  brought  upon  undertaking  (}  583C/I,  H95 
when  order  of  delivery  may  be  set  aside  at  clerk's  costs  (i  5831),  896 

note  to  id.,  896 

forms  J74 -597— 896-907 

Eeply— 

ruleday  for  (J5097),  117 
demurrer  to  (?  5067),  337 

notes  to  sec.  5067 — 337 
in  what  casee  to  be  filed,  and  what  to  contain  (}  5079),  347 

note*  to  sec.  5079—347 

Beport— 

and  return  qf  sheriff  where  receiver  in  attachment  has  been  appointed, 

,    form  70—82 

of  receiver  tu  court,  in  attachment,  form  73 — 84 

no  affidavit  lo  necessary,  84 

may  be  excepted  to,  84 


1492  INDEX. 

Report —  Continued 

confirmation  of,  of  receiver  in  attachment,  form  74 — 84 
when  approved  in  part  only,  85 
of  investment  by,  of  attached  funds,  form  76 — 85 

Reports— 

the  law  no  longer  to  be  mastered  from,  8 

Retrial— 

when  cause  to  be  be  retried  (§  5196),  511 

Return — 

sheriflf's,  of  order  of  attachment,  form  9 — 36 

same,  form  10 — 37 
of  sheriff  of  process,  how  same  entered  by  clerk,  37 

of  sheriff  of  taking  delivery  undertaking  from  defendant  of  attached  prop- 
erty, form  13—39 
of  sheriff  of  order  of  sale  of  attached  property,  47 

form  of,  24—48 

how  entered  by  clerk,  48 

of  real  estate,  48 
of  sheriff  of  order  of  sale  of  attached  real  property,  form  28 — 50 
of  oflBcer  in  garnishment  proceedings,  64 

sheriff's,  of  order  of  attachment  and  garnishment  proceedings,  form  46 — 66 
when  order  of  arrest  returnable  (§  5496),  90 
when  last  day  Sunday,  91 
of  sheriff  of  order  of  arrest,  form  83 — 101 
of  sheriff  prima  facie  evidence  of  amount,  etc.,  of  appraisement  of  land 

on  execution,  142 
of  writ  of  execution,  and  record  of  (2  5395),  144 

when  to  be  returned  (§  5418),  144 

can  not  be  so  amended  as  to  prejudice  other  liens,  144 

what  evidence  of,  145 
of  execution  issued  in  another  county  (§  5421),  153 
sheriff's,  of  appraisement  of  goods  levied  on  ordered  sold  at  private  sale, 

182 
of  inquest  of  appraisers  of  land  on  execution,  form  129 — 186 
of  execution,  form  144 — 192 

when  goods  not  sold,  etc.,  form  145 — 192 

when  debtor  entitled  to  homestead,  form  146 — 193 
of  sheriff  of  order  to  examine  judgment  debtor  in  proceedings  in  aid  of 
execution,  form  167 — 272 

of  sheriff  of  warrant  of  arrest  of  defendant  in  such  proceedings,  form 
183—220 
of  execution,  land  not  sold,  but  homestead  assigned,  form  152 — 196 

Betum  of  Sheriflf— 

must  indorse  upon  every  writ  or  order  the  day  and  hour  received  by  him^ 

sec.  4966 — form  of  return  of  summons,  4 — 29 
what  to  state  when  corporation  is  party  served,  29 
of  summons,  what  to  state,  29 
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Beviewing  Court- 
can  correct  no  material  error  in  record  of  lower  court — deric&l  merely, 
ma;,  127 

Hevivor— 

of  actions,  what  actions  may  proceed  in  without  (}  5146),  390 

note  lo  id.,  390 
of  action  for  dower  may  be  revived,  etc.,  aAer  death  of  petitioner  (|6146), 

390 
by  and  against  whom  action  revived  ({  &H8),  391 

note  to  td.,  391 
of  action  by  appearance  or  supplemental  pleading  (}  5149),  391 
notes  totU,  391,  392 
same,  by  conditional  order  of  (§  5150),  392 
same,  conditional  order  of,  what  to  contain  (I  5151),  392 
of  action,  conditional  order  of,  how  served  (I  5152),  392 
service  of  by  publication,  when,  how,  etc.  (^  5153),  392 
in  whose  name  revived  when  plaintiff  dies  (i  5154),  392 

notes  to  id^  393 
of  actions,  when  defendant  dies,  against  whom — how  ({  5155),  393 

same,  when  defendant  in  real  action  dies  (i  5156),  393 
limitation  of,  when  defendant  dies,  one  year,  etc.  (}  515''),  393 

same,  when  plaintiff  dies  (§  5158),  393 
action  may  be  dismissed  when  it  can  not  be  revived  {I  5159),  393 
defendant  may  have  action  dismissed  for  want  of  (§  51<i0),  393 
trial  not  postponed  because  action  has  been  revived  (i  5161>,  394 
of  judgment  for  or  against  dissolved  corporation  may  be  had  ({  5685),  1063 

Bevivor  of  Judgment— 

by  surety  in  his  own  name,  when  subrogated  to  rights  of  creditor  ({  5836), 
1041 

notes  to  id.,  1041 

Revivor  of  Dormant  Judgment — 

bow  dormant  judgment  may  be  revived  ({  5367),  238 

may  be  by  publication,  as  in  actions,  238 

when  valid,  though  original  rendered  on  unsealed  process,  238 

revivor  of,  revives  with  all  incidents,  238 

when  title  of  purchaser  from  judgment  debtor  not  affected,  238 

motion  to  revive,  form  204 — 239 

conditional  order  of,  form  205 — 239 

same,  issued  to  defendant,  form  20<> — 240 
final  order  of,  form  207—240 
by  publication,  affidavit  for,  form  208 — 241 
notice  of  by  publication,  form  209 — 241 
by  action.  243- 

Bule  Days— 

for  answer  or  demurrer,  and  reply  (^  5097).  117 
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Bules  of  Courts- 
supreme  court  may  prescribe,  etc.  (§  439),  1307 

circuit  court  may  (§  451),  1307 

common  pleas  and  superior  may,  1308 
of  supreme  court,  1315-1326 
circuit  court,  1327-1330 

common  pleas  of  Hamilton  county,  1331-1340 
superior  court  of  Cincinnati,  1332-1348 

Sale— 

of  attached  property,  40 

proceeds  of  sale,  how  disposed  of,  40 
of  personalty — may  be  sold  at  public  sale  for  less  than  appraised  value,  45 

real  estate  to  sell  for  two-thirds  of,  45 
of  real  estate  on  execution — where  to  take  place,  and  who  can  not  pur- 
chase (?  5404),  1.49 
confirmation  of,  on  execution,  form  153 — 196 
motion  to  set  aside,  made  on  execution,  form  154 — 197 

Seal- 
private,  abolished,  official  required  (§  4),  275 

see  notes  to  sec.  4 — 275 
process  to  be  under,  of  court  (§  4954),  282 
execution,  without  seal  void,  137 
what  sufficient,  137 

Security  for  Costs — 

when  and  how  i^iven  by  plaintiff,  and  effect  of  not  giving,  26 

deposit  of  money  for,  27 

when  not  required,  27 

when  plaintifiF  in  execution  is  substituted  as  defendant  for  officer  holding 

the  execution  (?5018),  306 
does  not  release  officer's  sureties  on  his  bond,  306 

substitution  in  such  case  in  legal  discretion  of  court,  306 
when  plaintiff  to  give  further,  in  attachment  (§  5561),  384 

note  to  id.,  384 
when  and  by  whom  to  be  given  in   action,  or  money  to  cover  deposited 
(§  5340),  590 

notes  to  it?.,  590 
when  action  may  be  dismissed  for  failure  to  give  (§  5341),  591 
required  if  plaintiff  become  non-resident  of  county  {§  5342),  591 
when  additional  may  be  required  (§  5343),  591 
when  and  how  judgment  may  be  entered  against  for  (§  5344),  591 

Selection— 

by  debtor  under  homestead  law  of  propertj'  in  lieu  of  homestead,  applies 
to  attached  property,  173 

Senior  Judgment— 

when  not  entitled  to  fund  from  land  sold  on  execution  against  the  junior, 
160 
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Seziior  Judgment— Cbn/tn«^(f 

when  junior  geU  preference  of,  162 

as  between  lien  of,  aud  junior,  interveuinK  mortca({e  and  homestead  clain, 
138.  160.  162 

Separate  Property  and  Estate— 

of  married  woman  (?  3108),  1!92. 

same  under  her  sole  control,  etc.  (?  3109),  293 
see  notes  to  sees.  310»-3U2— 293,  294 

Service — 

of  notice  upon  claimant  in  interpleader  Ly  Karnisbee  io  action  against  him, 
71 
how  such  service  proved,  71 
who  may  make  service  and  where,  71 

Set-off 

may  be  pleaded  in  answer  (2  5071),  340 

notes  to  sec.  5071— .340,  341 
if  not  pleaded,  costs  can  not  be  recovered  upon  in  future  action  (}  S073), 

343 
what  is  defined  (§  5075),  343 

notes  to  sec.  5075— 34.V346 
may  be  withdrawn  (§  5089),  351 

and  separately  docketed  id.,  351 
of  judgments,  1224-1226 
how  obtained,  1226 

Shelley's  Case — 

abrocatioii  of  rule  in,  in  construction  of  wills  (}  5968),  921 
notes  to  id.,  921 

Sheriff- 
may  act  as  receiver  in  attachment,  76 
his  official  bond  covers  property  received  by  him  as,  77 
motion  to  require  him  to  give  additional  security  in,  form  60 — 77 
order  requiring  him  to  give,  form  61 — 78 
undertaking  of  in  such  case,  form  62  —78 
approval  of  undertaking  of  as  receiver  in  attachment,  form  6.3 — 79 
receipt  of  receiver  to,  in  attachment,  81 
report  and  return  of  in  such  case,  form  70—82 

and  sureties  liable  for  money  deposited  by  defendant  arrested  for  debt 
to  obtain  discharge  from  {I  5502),  91 
discharged  from  liability  on  taking  bail  in  arrest  for  debt,  and  indorsing 

same  on  undertaking  (§  5507),  93 
liable  for  escape  if  same  occurred  from  insufficioncy  of  jail,  93 

so,  if  debtor  privileged  from  arrest,  only  debtor's  privilege,  93 
when  liable  as  bail,  and  how  discharged  (§  5.'»08),  93 
.    bail  adjudged  insufficient  liable  to  (3  5510),  93 
when  liable  as  bail  for  debtor  arrested  for  debt,  105 
when  iusufficient  bail  liable  to,  105 
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Sheriflf—  Continued 

to  give  bail  written  acknowledgement  of  surrender  of  debtor,  105 

form  of,  94—106 
to  keep  cash  book  (§  1214),  130 

duty  of  when  money  made  on  execution  without  sale  (§  5396),  144 
when  to  return  execution  (§5418),  144 

when  may  act  for  and  as  master  commissioner  (§  5400),  147 
successors  ma}'  make  deed  to  purchaser  (?  5407),  150 

order  in  such  case,  150 
liable  on  official  bond  in  proceedings  in  aid  of  execution  (§  5485),  210 
to  indorse  on  every  writ  and  order  time  he  receives  it  (?  4966),  285 
general  duties  of  (§  4970),  286 

see  notes  to  sec.  4970—286,  287 
may  adjourn  court  from  day  to  day,  if  judges  absent  (§  4969),  287 
may  act  as  receiver  in  attachment,  and  required  to  give  security  as  (§  5543), 
383 

Slander  and  Libel- 
see  Libel  ani>  Slander,  353 

Special  Findings— 

by  jury  (i5201),  512 

notes  to  id.,  512,  513 
same — control  general  verdict  (§  5202),  513 
when  judgment  to  be  entered  according  to,  as  they  control  general  verdict 
il  5327),  558 

notes  to  id.,  558,  559 
forms  340,  341—561 

Special  Provisions— 

in  statute  when  exception  to  general  provision  in  same  or  other  statutes 

(§  4956),  278 

•  notes  to  sec.  4956—278,  279 

Specific  Performance — 

of  contract  for  real  estate,  maj'  be  brought  in  county  where  defendant  found 

(§  5024),  109 
action  for,  may  be  brought  in  county  where  defendant  resides,  etc.  (§  5024), 
310 

may  be  brought  where  land  lies,  or  where  one  of  the  defendants  resides, 
311 
court  may  enforce  if  personal  service  be  had  on  defendant,  and  land  lies  in 

another  state,  311 
action  by  heirs  of  deceased  purchaser  of  land  for  (§  5802),  797 
note  to  id.,  797 

Stakeholder- 
action  against  to  recover  deposit  of  wagered  money  with,  1187,  1188 

Statement- 
importance  of,  4 


IMDBX.  14J^7 

Statute- 
amendment  of,  takes  effect,  when.  274 
coHHtruction  of — see  notes  to  sec.  2l\ — 274,  276 

«ee  notes  to  sec.  41M7 — V77 
when  special  provision  in  a.  to  govern  (}  4956),  278 

notes  to  Hec.  4956 — 278,  279 
when  laws  take  effect  (j|  77),  1296 

notes  to  Id.,  1296 
repeal  of  repealing  act  not  a  revivor  of  former  act  ({  78),  1296 

notes  to  id.,  1296 
repeal  or  amendment  of,  does  not  affect  pending  cases,  existing  remedies, 
or  causes  of  action  unless  so  expressed  (J  79),  1297 

notes  to  id.,  1297.  1298 

Statute  of  Limitations— 

to  what  actions,  etc.,  chap.  2,  tit.  1,  div.  2,  do  not  apply  (2  4974),  425 
notes  to  id.,  425 
nor  to  special  limitations  in  other  statutes  (}  4976),  426 
note  to  id.,  426 
actions  generally  can  only  be  brought  within  time  prescribed  by  chap.  2 
({  4976),  426 

notes  to  sec.  VM(\ — 426 
actions  to  recover  real  estate  limited  to  twenty-one  years  after  right  to 
commence  accrued  (§  4977),  426  . 
notes  to  id.,  427 
saving  to  persons  under  disability  (§  4978),  427 

notes  to  sec.  4978 — 427-429 
other  than  actions  to  recover  real  estate  (?  4979),  429 
within  6fteen  years  (?  4980),  429 
notes  to  sec.  4980—429 
within  six  years  (3  4981),  430 

notes  to  id.,  430 
within  four  years  (§  4982),  430 

note  to  sec.  4982—430.  431 
what  actions  to  be  brought  within  one  year  after  right  to  commence  ac< 
crues  (3  4983),  431 

notes  to  id.,  431 
within  ten  years  (§  4984),  432 

notes  to  id.,  432 
within  ten  years— other  relief,  etc.  ({  4985),  432 
notes  to  id.,  432 
rights  of  certain  persons  saved  against  running  o({i  4986),  432 

notes  to  id.,  432  433 
when  action  deemed  commenced  to  save  running  of  ({  4987),  433 

and  notes  to,  433 
when   attempt   to  commence  action   equivalent  to  commencement,  etc 

(S  498K).  434 
when  defendant  can  not  claim  bar  of  ({  4989),  434 
and  notes.  434 
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statute  of  Limitations —  Continued. 

when  action  barred  bj- — elsewhere — barred  in  Ohio  (§  4990),  434 

notes  to  id.,  434,  435 
saving  against  in  case  of  actions  brought  and  failing  (§  4991),  435 

notes  to  id.,  435 
saving  against,  by  part  payment,  new  written  promise,  etc.  {?  4992),  435 

notes  to  id.,  435,  436 

general  notes  to  chap.  2,  tit.  1,  div.  2,  436-440 

Stockholders— 

when  one-fifth  of,  of  corporation  may  require  dissolution  of  such  corpora- 
tion (?  5673),  1060 

Stockholders  of  Corporation- 
action  to  enforce  liability  of — constitutional  provision  as  to,  art.  13,  sec.  3, 
1197 

liable  in  amount  equal  to  their  stock  (?  3258),  1197 

term  "stockholder"  defined  (§  3259),  1197 

how  such  liability  enforced  (§  3260),  1197 

trustees  of  corporation  liable  for  debts  by  them  contracted  (§  3261),  1197 
remarks  and  notes  of  decisions  as  to  liability  of,  etc.,  1197-1205 

when  directors  are  personally  liable  to  stockholders  (§  3314)   1205 
forms  731,  732,  and  notes,  1206-1209 
Subpoena —  , 

for  witness,  how  procured  and  served  (§  524G),  469 

what  to  contain  (§  5247),  469 

issued  by  officer  taking  deposition  (§  5248),  469 

how,  served  on  witness  (§  5249),  469 

Subrogation— 

when  surety  in  attachment  undertaking  is  to  rights  of  defendant  against 

his  principal,  33 
of  purchaser  at  judicial  sale  to  rights  of  creditor  when  sale  invalid  (§  5410), 
151 
same  in  tax  and  other  such  pales  (?  5411),  151 
of  sheriff  to  rights  of  execution  creditor  when  he  has  paid  for  selling  wrong 

property  on  execution,  201 
motion  of  purchaser  of  real  estate  to  judgment  creditor's  rights  when  sale 
invalid,  etc.,  form  160 — 201 
grant  of  same,  form  161 — 202 
of  amerced  officer  to  judgment,  and  execution  in  his  favor  on  (§  5600),  235 
of  surety  to  judgment  of  creditor  and  revivor  thereof  in  his  own  name 
(§5836),  1041 

notes  to  id.,  1041 
Substitution— 

when  defendant  in  attachment  substituted  for  plaintiff  in,  63 

of  claimant  for  defendant  in  action  against  interpleading  garnishee,  70 

form  of,  55—72 
of  execution   plaintiff  for  officer  when  latter  sued  for  levying  on  wrong 
property,  178 
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Subatitution—  Omtintud 

of  party  to  action  for  I<>gallj  disabled,  etc,  party  ({  5012),  S04 

of  plaiatiff  in  execution  for  officer  holdiof  Um  execution  ()  5018),  306 

notes  to  tec.  5018—306 
when  (tarntahee  who  has  been  sabjected  to  jodipDeBt  in  action  against  him, 
may  be,  for  judgment  plaintiff  ({  5562),  381 

Piitwmona — 

form  3—27 

indorsement  on  by  clerk,  28 
to  be  delirered  to  sheriff  of  coanty,  28 
to  coroner,  when,  28 
when  returnable,  28 

care  of  attorney  before  taking  judgment,  etc.,  by  defaalt,  28 
bow  served  on  corporation,  29 
railroad  company,  29 
nver  transportation  company,  29 
foreign  life  insurance  company,  30 
when  accompanied  with  order  of  arrest  and  certified  copy  of  aifidarit  for, 

to  be  served  as  in  other  cases,  101 
what  to  indorse  on,  101 
senrice  of  to  be  lis  pendent :  when  not  made  by  deputy  officer,  must  have 

authority  of  person  serving  indorsed  on,  114 
issuing  a  condition  precedent  to  commencement  of  every  action,  thoo^ 

service  be  made  by  publication  (J  5035),  115 
amount  indorsed  on,  in  action  for  money  only,  is  all  for  which  judgment 

by  default  may  be  taken,  119 
when  defendant  appears  to  action,  summons  becomea  nnnecenary,  137 
precipe  for  (?  5036).  317 

and  notes,  317 
ttjle  and  requisites  of  (§  5037),  317 

notes  to  sec.  5037—317,  318 
when  may  issue  to  other  counties  (}  5038),  318  • 

when  returnable  (§  5039),  318 
alias  writs  of,  may  issue  (I  5040),  31  x 

notes  to  sec.  5040—318 
who  may  serve   §  5041  \  318 

notes  to  sec.  5041—318.  319 
manner  of  service  and  return  of  (?  5042),  319 

notes  of  sec.  5042—319.  320 
what  equivalent  to  service  ol  (i  5043),  320 

notes  to  sec.  5043—320,  :W1 
how  served  on  corportion  (J  6044),  321 

notes  to  sec  50*4—321,  322 
motion  to  set  tm'uic  because  of  fraud,  form  228 — 395 
sami-,  form  230 — 397 
same,  order  granting,  form  231  -398 
when  issued  to  another  county  and  returned  by  mail  ({  K153),  595 
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Sunday— 

when  return  aay  on,  35 

when  return  day  of  order  of  arrest  for  debt  is,  91 

when  included  and  when  excluded  in  computation  of  time  (§  4951),  281 
see  notes  to  sec.  4951—281,  282 

Superior  Court  of  Cincinnati — 

error  from  general  term  of,  to  supreme  court  by  Isave  of  supreme  court 
(§499),  658 
same,  from  special  to  general  term  (§  499a),  658 
notes  to  id.,  658,  659 
created  under  const.,  art.  4,  sec.  1 — 1291,  1292 
salaries  of  judges  of,  1292 

jurisdiction  concurrent  with  common  pleas  as  provided  in  (§  493  [14]), 
1292 

notes  to  id.,  1293,  1294 

Supplemental  Petition— 

against  attachment  debtor  to  enjoin  negotiation  of  undue  commercial  paper 
garnished,  form  56 — 73 

Supplemental  Pleading — 

when  may  be  filed  (§  5119),  365 
what  is,  365 

Supreme  Court  of  Ohio — 

how  constituted,  original  and  appellate  jurisdiction  of  (const.,  art.  4,  sec. 
2),  1272 

notes  to  tU,  1273,  1274 
lien  of  judgment  of  (§  5376),  158 
jurisdiction  of,  in  error  (§  6710),  631 
see  Error. 

Supreme  Court  Commission — 

of  Ohio,  (const.,  art.  4,  sec.  22),  1274 
notes  ioid.,  1275,  1276 
Surety— 

of  officer  amerced  may  be  made  party  to  judgment  (?  5599),  23. 
liability  of  for  appeal  to  common  pleas  from  justice  of  the  peace  (?  6593), 
708 

Sureties- 
representatives  of  sureties  may  have  benefit  of  sec.  5833  (?  58.34),  1040 
limitation  of  sees.  5833,  5834  (§  5835),  1040 

when  surety  may  be  subrogated  to  creditor's  judgment,  and  revive  same  in 
his  own  name  (§  5836),  1041 
notes  to  id.,  1041 
of  county  ofiBcers  may  apply  to  be  discharged  (§  5837),  1041 

duty  of  commissioners  in  such  case  (?  5838),  1042 
of  constable  or  marshal  may  apply  to  be  discharged  (§  5839),  1042 

proceedings  of  township  trustees  and  council  in  such  case  (§  5840),  1042 
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Bnretiea— Continued 

of  treasurer  of  school  fund  may  apply  to  be  discbarfeed  ({  5841).  1043 

proceedines  by  board  of  education  in  such  ca«e  (S  5842),  1043 
of  township  officers  may  apply  to  be  discharged  (}  5843),  1043 

proceedings  by  township  trustees  in  such  cases  (}  6844),  1043 
saretics  may  by  action  compel  principal  to  discharge  debt  (2  5845),  1043 
when  surety  may  have  action  for  indemnity  against  principal  before  debt 

due  (2  6846),  1044 
may  have  any  provisional  remedy  in  such  case  ($  5847),  1044 
notes  to  id.,  1044 

forms  650-656  and  notes,  1044-1048 
on  prison  bounds  bond,  discharged  by  discbarge  of  debtor,  thoagh  errone* 

ous,  under  insolvent  laws,  98 
justification  of  (g  4952),  280 
who  qualified  to  become  (§  4953),  280 
how,  of  executors,  etc.,  made  parties  to  judgment  on  bond,  against  sock 

executor,  etc.  (§  5371),  622 
their  rights  and  remedies,  1039 
certain  sureties  do  not  waive  their  rights  as,  by  contract  to  do  so  (2  6832), 

1039 
certain  sureties  may  require,  in  writing,  creditor  to  soe,  or  they  will  be  dia- 
charged  from  liability  (§  5933),  1039 
notes  to  id^  1040 

Surrender  of  Charter- 
how  certain  corporations  may  (2  5674),  1060 

Survival  of  Cause  of  Action— 

1,  for  mesne  profits;  2,  for  injury  to  real  or  personal  estate;  3,  for  any  de- 
ceit or  fraud;  4,  such  as  survived  at  common  law  (J  4975),  304 
notes  to  sec.  4975 — 304 
Synonym— 

"  city  "  synonymous  with  "  municipal  corporation,"  143 

Tales  Jurors— 

when  venire  may  issue  for  (i  5173),  482 
form  298,  and  note,  482 
Taxes- 
unpaid,  to  be  paid  out  of  purchase-money  on  judicial  sale  (S  2854),  164 
not  when  land  has  been  sold  for  taxes,  unless  tax  purchaser  made 
party,  154 
homestead  exemption  laws  do  not  apply  to  claims  for  ({  5434),  167 

Tax  Title- 
gives  right  to  benefit  of  occupying  claimant  law  (}  5787),  761 

Tender- 

of  money  before  suit  brought  {I  5137),  662 

notep  to  id.,  562,  5G3 
tender  of  property  or  labor  before  suit  brought  (}  6138),  663 

notes  to  id.,  56l>,  564 

48 
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Tenants  in  Common- 
action  for  rents  and  profits,  and  of  waste  by  (§  5774),  829 
note  to  id.,  829 
forms  558,  554—862-854 

Testimony- 
how,  of  witnesses,  taken^l,  by  affidavit;  2,  by  deposition;  3,  by  oral  ex- 
amination (§  5261),  441 
note  to  id.,  441 
kinds  of,  defined  (§  5262),  441 
affidavit,  when  may  be  used  (§  5263),  442 

note  to  id.,  442 
before  whom  affidavit  may  be  made  (?  5264),  442 

note  to  id.,  442 
deposition,  when  may  be  used  (§  5265),  442 
notes  to  id.,  442 
see  Depositions 
taKen  before  referee,  etc.,  and  subscribed  by  witness,  may  be  used  as  depo- 
sition (§  5267),  442 

note  to  id.,  443 
Time- 
when  first  day  excluded  and  last  included,  46 

in  notice  of  sale  on  execution  may  be  computed  by  including  first  and  ex- 
cluding last  day,  143 
no  valid  objection  that  first  insertion  was  in  advance  of  regular  publica- 
tion day  of  newspaper,  143 
computation  of  and  Sunday  (§  4951),  281 
see  notes  to  sec.  4951—281,  282 
see  Days. 
Title— 

of  purchaser  on  execution  not  affected  by  reversal  of  judgment  in  action 

in  which  land  was  sold  (§  5409),  150 
when,  of  purchaser  from  judgment  debtor,  good  as  against  revived  dor- 
mant judgment,  160 

Title  of  Cause- 
not  to  be  changed  in  action  (§  5058),  829 
•note  to  id.,  329 

Transcript— 

of  judgment  of  justice  of  the  peace  or  mayor,  may  be  filed  in  common 
pleas,  and  proceedings  on  same  (§  5877),  158 
lien  of  such  judgment,  etc.  (§  5378),  158 
of  record  in  error  cases  (§  6717),  645 

Trial- 
further  time  for  given  when  pleadings  amended,  and  affidavit,  etc.,  In  such 

case  (2  5117),  364 
of  action  not  to  be  postponed  because  action  has  been  revived  (§5161), 

394 
what  trial  is  (?  51'J7),  572 
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time  of  (I  5133),  574 

notes  to  id.,  574 
order  in  which  cases  are  to  be  heard  (}  5134).  574 
rule  of  nupremo  court  as  to,  and  notes  to  id.,  575,  576 

form  i6'I — 575 
what  actions  are  triable  ({  5135),  57(> 
Trial  by  Court- 
when  and  how  trial  by  jarj  waived,  etc.  ({  5204),  514 

notes  to  id.,  514.  515 

forms  309,  310a— 515 
when  court  to  make  findiniis,  and  what  to  state  therein  ({  6205),  616 

notes  to  id.,  515,  517 
provisions  as  to  jary  trials  to  apply  to  as  far  as  applicable  (}  5206),  617 
Trial  by  Jury- 
right  of  (const.,  art.  1,  sec.  5),  519 
mode  of  condacting  (i  5190),  496 

notes  to  sec.  5190—497-504 

forms  304-306—504,  505 
when  jury  shall  deliberate  (S  5192),  509 
admonition  to  by  court  if  permitted  to  separate  (S  5193),  609 

notes  to  id.,  509.  510 
further  instructions  to  jury  ({  5194),  510 

notes  to  id.,  510 
when  jurors  agree  upon  verdict,  etc.  (2  5197),  511 

note  to  td.,  511 
when  jury  to  deliberate  further  (S  5198),  511 
when  verdict  reformed  and  jury  discharged  ({  5199),  511 

Bote  to  id.,  511 
discharge  of  jury  before  verdict  (}  5195),  510 

note  to  id.,  510 
when  jury  may  render  general  or  special  verdict  ({  5201),  612 

notes  totU,  512,  513 
special  findings,  id.,  512 

same  control  general  verdict  (2  5202),  513 
jury  must  assess  amount  of  recovery  (}  5203),  513 

note  to  id.,  513 

forms  307,  30&— 513,  514 
when  and  how  trial  by  waived  (}  5204),  514 

notes  toiW.,  514,515 

Trial  by  Master  Commissioner- 
appointment  of  master  commissioner  (}  5219),  526 

notes  to  id.,  525.  526 
what  actions,  and  how  referred  to,  etc    (|  6222),  627 

note  to  id. ,  527 
powers  and  duties  of  ({  5223),  52 
compensation  uf  (}  5224),  527 

note  totU,  527 


1504  INDEX. 

Trial  by  Beferee— 

all  issues  may  be  referred  to  by  consent  (?  5210),  519 
when  court  may  refer  case  without  consent  (§  5211),  519 

'notes  to  id.,  519,  520 
when  reference  ordered  in  vacation  (§  5212),  520 
how  trial  before  conducted  (§  5213),  520 

notes  to  id.,  520,  521 
report  of  referee  (§  5213),  520 

notes  to  zU,  520,  521 
how  referee  chosen  (§  5214),  521 
how  far  applicable  to  probate  court  (2  5215),  521 
referee  must  sign  bill  of  exceptions  (§  5216),  521 

note  to  id.,  521 
oath  of  referee  (2  5217),  521 
compensation  of  referee  taxed  as  costs  (?  5218),  621 

forms  314-320—522-525 

Trial  Docket- 
to  be  kept  by  clerk,  and  how  (?  5132),  129 
when  case  not  to  be  placed  on  (2  5132),  129 

Trial  of  Right  of  Property- 

of  attached  propertj*,  same  may  be  had  as  in  execution  (22  5444-5446),  64 

proceedings  when  goods  levied  on  are  claimed  by  third  person  (2  5444),  116 

provisions  of  this  subdivision  do  not  apply  to  levies  by  constables  from 
justices  of  the  peace,  176 

trial  can  only  be  had  at  instance  of  claimant,  176 

claimant  may  sue  sheriff  in  replevin  or  trespass,  instead  of  pursuing  this 
remedy,  176 
but  not  after  failing  in  such  trial,  176 

if  restitution  of  property  ordered,  no  bar  to  such  action  oy  claimant,  177 
not  conclusive  against  claimant  in  such  case  when  oflBcer  sells  the 
property  in  disregard  of  order  of  restitution,  177 

sale  of  property  by  officer  pending  proceedings,  no  bar  to  such  trial,  177 

by  jury,  and  how  (2  5445),  177 

proceedings  when  jury  find  for  claimant  (2  5446),  178 

claimant  loses  right  by  neglect  or  refusal  to  try  claim,  178 

when  sheriflF  not  liable  to  successful  claimant  after  refusal  of  bond  by  lat- 
ter, 178 

notice  to  justice  of  the  peace  by  sherifiF  for  trial  of,  form  162 — 202 

proceedings  before  justice  of  the  peace  in — docket  entries,  etc.,  form  163 — 
203 

oath  of  jurors  in,  form  164 — 204 

undertaking  of  execution  plaintiff  to  indemnify  sheriflF,  form  165 — 204 
duty  of  sheriflf  in  such  case,  205 

when  claimed  by  third  person  in  attachment  (2  5558),  383 

Trover— 

and  replevin  as  common-law  actions  defined,  887 
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Trustees — 

see  DissoLCTioK  or  Corporation,  1056,  etc 

Turnpike  Company— 

when  action  a^tainst  may  be  brought  (}  5028),  312 
when  charter  prescribes  where  (}  5029),  312 

Turnpike  and  Flank-Boad  Company— 

app«;al  from  judgment  of  justice  to  common  pleas  in  case  of  repairs,  etc. 
(I  3486),  710 

Undertaking— 

in  attachment,  when  not  required,  32 

when  required,  33 
who  to  sign,  etc.,  33 
plaintiff  need  not  sign — why,  33 

in  attachment,  the  plaintiff  may  be  liable  for  malicious  proseontion,  33 
action  upon,  in  attachment  lies,  though  court  may  have  refused  to  dia* 
charge  attachment  on  motion,  33 

such  action  triable  by  jury,  33 
necessary  to  validity  of  attachment,  34 
form  of,  in  attachment,  6 — 34 
to  release  of  attached  property,  37 

bow  same  satisfied,  37 

liability  on,  37 
care  of  officer  in  taking,  38 

for  delivery  to  defendant  of  attached  property  after  appraisement,  form 
12—38 

discharges  garnishee,  39 
for  order  of  injunction  against  attachment  debtor,  form  68 — 74 
of  receiver  in  attachment,  76 

of  sheriff  acting  as  receiver  in  attachment,  form  62 — 78 
approval  of  undertaking,  form  63 — 79 
of  receiver  in  attachment,  form  68 — 81 
where  and  how  kept,  81 
mast  be  given  in  arrest  for  debt  before  order  of  can  issue  (}  6493),  89 

condition  of  (3  5493),  89 
in  action  upon,  recovery  limited  to  actual  damages,  89 
in  action  on,  for  discharge  of  arrested  debtor,  court  may  graint  bail  time 
until  judgment  to  bring  body  of  debtor,  93 

but  not  after  judgment,  93 
allowance  of  bail  taken  by  sheriff  to  be  indorsed  on  (}  6507),  93 

sheriff  then  discharged  from  liability  (}  6507),  93 
defined,  98 

synonymous  with  "bond,"  98 
for  order  of  arrest  for  debt,  form  79 — 99 
of  bail  to  sheriff,  when  debtor  arrested,  form  84 — 102 
•  sufficiency  of  bail,  after  examination  of,  indorsed  on,  form  93 — 106 
redelivery,  when  goods  not  sold  on  execution,  form  126 — 184 
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of  execution  plaintiflF,  to  indemnify  sheriff  for  sale  of  property  on  execu- 
tion, in  case  of  trial  of  right  of  before  justice  of  the  peace,  form  165 — 
204 
of  arrested  debtor  in  proceedings  in  aid  of  execution,  form  186 — 221 
of  debtor  for  prison  bounds,  form  197 — 229 

of  intervenor  in  action  to  set  aside  fraudulent  conveyance,  form  216 — 262 
in  attachment,  when  required  (2  5523),  370 

notes  to  sec.  5523—370-372 
forthcoming  bond  in  attachment  (§  5529),  374 

notes  to  id.,  374  * 

restitution  to  defendant,  given  by  him  in  attachment,  discharges  same,  and 
garnishee,  etc.  (§  5545),  377 
note  to  id.,  377 
may  be  given  in  vacation  (§  5546),  377 
note  to  id.,  377 
of  garnishee  as  to  garnished  property — "  garnishee's  forthcoming  bond " 

(§  5550),  380 
in  attachment  granted  before  debt  due  (§  5568),  388 
for  appeal  from  justice  of  the  peace  to  common  pleas  may  be  amended  or 

changed  (§  6595),  708 
in  replevin — to  be  given  by  plaintiff  within  tjventy-four  hours  after  seizure 
of  property,  or  same  returned  to  defendant  (§  5819)j  891 
notes  to  zU,  891,  892 
qualifications  of  sureties  upon,  and  exceptions  to  their  sufficiency  (§  6823), 

893 
when  action  may  be  brought  upon  (§  5830),  895 

notes  to  id.,  896 
in  error,  see  Error 

Unknown  Heirs — 

how  constructively  served  with  process  in  action  (§  5053),  113 
statute  authorizing  decree  against  valid,  113 

Unliquidated  Claim- 
court  may  ascertain  amount  of  when  defendant  in  default,  or  refer  case  to 
jury  to  do  so,  119 

Unmarried  Man - 

personal  property  of  attached,  afterward  marries,  not  entitled  to  claim  it 
in  lieu  of  homestead,  170 

Unmarried  Women— 

what  property  of  exempt  from  execution  C§  6426),  164 

Variances — 

general  rule  of  law,  505 

when  deemed  material  (§  5294),  506 

amendment  in  case  of,  id.,  506 

same  without  costs  (§  5295),  506 
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Variaxkoe— CbNtuuMd 

notes  to  sees.  539i-A— 606,  508 
fiulare  of  proof  not  (S  5296),  508 
notes  to  id.,  509 

Vendors- 
action  by  surviviDg  to  complete  contract  for  sale  of  lands,  796 
see  CoKTRACTS  FOR  Rkal  Estatk,  and  Actioh 

Venditiom  Exponas— 

what  is,  14U 

form  of,  124—182 
with^./a.  clause,  12&— 183 

Vendor's  Lein— 

homestead  exemption  law  does  not  apply  to  ({  5434),  167 

Venire— 

for  jury,  serrice  and  retnrn  of  (3  5169\  481 

note  to  id.,  481 
names  of  jurors  not  senred  to  be  returned  to  box  (i  5170),  481 

note  to  id.,  481 
when  venire  may  issue  for  tales  jurors  (i  5173),  482 

note  to  uf.,  483 
special,  for  jury  when  sheriff  is  party  (§  5174),  483 

forms  299-301—483-484 
how  jurors  drawn,  and  venire  issued  in  Cuyahoga  and  Hamilton  conntMi 

(J5189d).  493 
when  directed  to  coroner  in  Cuyahoga  and  Hamilton  counties  (}  5189h), 
494 

Venue- 
change  of,  when  (3  5032),  314 

notes  to  sec.  5032—314 
change  of  in  case  of  corporation  (i  5033),  316 
change  of,  when  judge  interested,  etc-  (3  550  and  842-129),  316 

notes  to  sec.  550 — 316 
change  of  in  action  for  divorce,  or  divorce  and  alimony  (}  5704),*II33 

Verdict— 

in  action  by  creditor  to  set  aside  fraadnlent  conveyance,  form  222 — S65 
when  may  be  reformed  and  jury  discharged  (I  6199),  511 

note  to  id.,  511 
what  a  general  verdict  is,  and  what  a  special  verdict  (3  5200),  611 

notes  to  id..  511,  512 
when  jury  may  render  general  or  special  verdict  (2  5201 ),  61S 

notes  to  id.,  512,  513 
motion  for  judgment  notwithstanding  (}  6328),  668 

notes  to  id.,  558.* 

forms  337-339—560 
when  judgment  to  be  entered  according  to  special,  or  findings  (}  5^),  668 

notes  to  tf.,  668, 669 
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Verification— 

of  petition  oa  promissory  note  by  plaintiff,  26 

by  attorney  or  agent,  26 

to  be  under  oath,  and  so  show,  274 

of  pleading,  etc.  (§  5102),  356 

when  waived  by  opposing  party,  357 

when  none  required  (§  5103),  357 

when  one  of  several  parties  may  verify  (§  5104),  367 

according  to  belief  suflScient  (§  5105),  357 

to  be  positive  for  use  as  affidavit,  357 

what  sufficient  when  party  not  resident  of  county  (§  5106),  357 

can  not  be  used  in  criminal  prosecution  (§  5110),  358 

affidavit  to  be  signed  and  certified  (§  5107),  357 

affidavit  of,  to  what  does  not  apply — not  to  amount  claimed,  except  when 

for  money  only  (§  5108),  357 
when  may  be  made  by  agent  or  attorney,  and  what  affidavit,  in  such  case 

to  state  (§  5109),  358 
note  to  id.,  368 
Void- 
judgment  without  service  of  process  or  appearance  of  defendant  is,  111 
personal  judgment  by  default  for  more  than  property  in  custody  of  court, 

where  service  constructive  only,  121 
process  of  court  of  record  having  a  seal,  without  seal,  is,  137 

Void  and  Voidable- 
affidavit  for  arrest  for  debt  void  if  it  does  not  state  facts  upon  which  be- 
lief in  fraud  is  founded,  89 
statement  of  facts  tending  to  establish  fraud,  but  not  sufficient,  renders 
voidable  only,  89 

Volunteer- 
when  judgment  debtor  is,  for  purchaser  at  judicial  sale,  146 

Wager  of  Law- 
defined  and  explained,  888 

Waiver— 

by  debtor,  of  right  to  have  personalty  set  off  in  lieu  of  homestead,  172 

Warrant  of  Attorney— 

to  confess  judgment,  must  be  produced  by  attorney  confessing  (§  5324),  686 
how  such  warrant  to  be  executed  by  person  in  custody  (§  5325),  588 
Waste- 
action  by  tenant  in  common  against  co-tenant  for  (?  JT74),  829 

Water-craft— 

what  liabilities  constitute  a  lien  upon  (§  5880),  1106 

notes  to  id.,  1106-1111 
when  liability  arises  out  of  this  state  lien  upon — attaches  (§  5881),  1111 
the  craft-owner  or  master  may  be  proceeded  against  by  action  instead  of 

craft  (g  5882),  1111 
petition  against  craft  by  name  (§  5883),  1111 
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Water-craft—  Gmtinued 

sammoDB  and  warrant  for  seizare  to  issue  (}  5884),  1111 

expenses  to  be  advanced  before  seizare  (i  5885),  1111 

excess  of  money  sGwadTanced  to  be  repaid  <{  5886),  1111 

boirthe  property  seized  may  be  discharged  by  undertaking  (}  5887),  1111 

noten  to  id^  1112 
if  action  be  commenced  withoat  canse,  defendant  may  have  damaicea 

($5888).  1112 
senrice  of  warrant  and  jad^ment  (}5889),  1112 
notice  of  sale  of— by  officer  (5  5890),  1113 
owner  or  roaster  liable  for  balance  unpaid  (2  5891),  1113 
justice!  of  the  peace  have  jurisdiction  where  amount  does  not  exceed  S300 

(?5892).  1113 
appeal  may  be  taken  from  judf^ment  of  justice  under  water-craft  lav 

(S  5893),  1113 
disposition  of  property  aAer  appeal  (25894),  1113 
notes  to  id..  1113,  1114 
forms  682-685—1114-1116 
Widows— 

what  property  of  exempt  from  execution  (2  5430),  164 
every  widow  may  demand  homestead,  167 
previous  law  changed,  16S 

when  sale  of  homestead  and  confirmation  of  by  probate  court  void,  168 
in  proceeding  by  administrator  to  pay  debts,  widow  may  by  answer  elect  to 
be  endowed  out  of  proceeds  of  sale  (2  5719),  811 
effect  of  such  answer  (2  5720),  811 
guardian  of  insane  widow  may  elect  for  her  (2  5721),  811 
note  to  uf,  812 
see  Dower  ;  Joihtcbe.  855 
Wife- 
may  demand  homestead  in  property  mortgaged  by  husband  only  (2  5442), 
173 
but  not,  it  seems,  if  mortgaged  before  marriage,  P3 
right  of  to  defend  action  for  herself  and  husband  (2  4997),  294 
see  notes  to  sec.  4997—296 
Will- 
appeal  to  common  pleas  from  probate  court  for  refusing  to  admit,  to  pro- 
bate (22  5934,  5935),  699.  700 
Witneas— 

competency  of  (const,  art  1,  sec.  7),  462 
who  are  competent  (2  5240),  462 

notes  to  id,,  and  sec.  79 — 662-464 
pririleged  communications  and  acts  ()  5241),  464 

notes  to  id^  465 
when  party  to  action  can  not  testify  (2  5242),  466 

notes  to  id.,  466-468 
opposite  party  to  action  may  be  compelled  to  testify  ({  5243),  4C8 
how  subpoena  for,  procured  and  served  (2  5246),  469 
see  SoBratXA 
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Witness — Continued 

when  witness  can  not  be  compelled  to  attend  and  testify  (§  6250),  469 
*    right  of,  to  demand  fees  in  advance  (§  5251),  470 

note  to  id;  470  .  . 

contempt  of  court,  by  (?  5252),  470 

note  to  id.,  470 
attachment  against  witness,  etc.  (§  5253),  470 
proceedings  against  and  punishment  for  contempt  (§  5254),  471 
how  released  from  imprisonment  (§'5255),  471 
proceedings  in  arrest  of,  .for  contempt  (§  5256),  471 
examination  of  imprisoned  (§  5257),  471 

note  to  id.,  471  ,  ' 

custody  of,  while  deposition  being  taken  {§  5258),  471 
when,  can  not  be  sued  out  of  his  county  (§  5259),  472 

.note  to  lU,  472 
oath  of  (?  5260),  472  ' 

see  Testimony 
Words- 
definitions  of  as  used  in  revised  statutes  of  Ohio,  274 
oath,  affirmation,  synonymous  (§  1),  274 
bond,  undertaking  (§  23),  274 
"And,"- "or,"  274 
present  tense,  future  tense  374 

masculine,  feminine,  274  ' 

singular,  plural  274 
person,  corporation  (§4947),  276 
"  owner"  as  used  in  railroad  subcontractor's  lien  law,  defined  (§3211),  1096 
Work  and  Labor — 

homestead  exemption  laws  do   not  apply  to  less  than  $100,  claim  for 
(§  5434),  167 

Writ  of  Error- 
abolished  in  Ohio  (§  6731),  655 

notes  to  id.,  656 
from  highest  court  of  state  to  supreme  court  of  United  States  (§  709  R.  S., 
U.S.),  671 

notes  to  lU,  671-672 
from  highest  state  court  to  supreme  court  of- United  States — petition  for, 
and  citation  upon  (§  999  R.  S.,  U.  S.),  672 
notes  to  ^U,  672-674 
forms  418-421—674-676 
Writ  of  Possession — 

habere  facias  possessionem — when  issued  in  case  of-  occupying  claimant 
(§  5794),  763 


^j&S?i^ 


^KK^^r^i^r.... 


NOV     7  1952 


